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TRIBUTE OF RESPECT 
TO 


HON. R. W. WALKER, DECEASED. 





At a meeting of the members of the Bar in attendance on the Su- 
preme Court, held in the Library Room, on Monday, the 15th June, 
1874, Hon. Geo. W. Stone was called to the chair, and J. W. Shepherd 
appointed secretary. On motion, a committee of five was appointed by 
the chair, consisting of P. T. Sayre, Thos. H. Watts, F. S. Ferguson, 
Attorney General Gardner, and Jno. W. A. Sanford, to prepare and 
report resolutions expressing the sentiments of the meeting on the oc- 
casion of the recent death of Hon. R. W. WaLtkeR. The committee 
reported, at an adjourned meeting held ‘Tuesday morning, a preamble 
and series of resolutions, which were unanimously adopted. 

On the meeting of the court at ten o’clock, these resolutions were 
presented by Judge Stone, who said : — 


MAY IT PLEASE your Honors,— Richard Wilde Walker is no 
more! That tall, erect form, the peer of the loveliest and mightiest, 
has been taken from our earthly courts, and his pure and elevated 
spirit has winged its way to that “undiscovered country.” We shall 
never more be blessed with his living ministrations. A memory, an 
exemplar, the odor of a goodly life, and all the beneficence which flows 
from these — these are ours ; these are his country’s. 

To give prominence to any one trait in the character of this remark- 
able man, is a difficult task. He excelled in all of life’s noblest attri- 
butes. In the less obtrusive walks of social life, he was sincere, true, 
tolerant, gentle, and adorned with all the amenities which distinguish 
the refined and cultivated. In the activities of life, he rose to the full 
measure of a superb manhood, yet so moulded by a sense of the right, 
so attempered by “charity that thinketh no evil,” that even the most 
querulous could find nought to carp at. 

In forensic display Judge Walker had few equals. Persuasive like 
Clay, learned like Gaston, chaste as Burke or Pinckney, he yet 
brought to the combat a logic, a power of induction, of which Webster 
need not have been ashamed. 

His mind was eminently judicial. An earnest votary of truth, the 
sophistry of weak or tortuous minds was but as cobwebs in the giant 
march of his splendid intellect. Pure and truthful as Hale, exhaust- 
ive as Kent, his opinions delivered in this chamber will live as long as 
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Alabama has a jurisprudence, or the charter of her liberties is pre- 
served. 

Judge Walker was singularly exempt from the envy and jealousy 
which exalted station is too apt to engender in weaker and less elevated 
natures. 


“None knew him but to love him ; 
Nor named him but to praise.” 


Though often honored, almost unsolicited, with the most distinguished 
positions in the gift of his own loved native Alabama, it may truthfully 
be said of him, as was said of the lamented Marshall, “ No man dared 
to covet his place, or express a wish to see it filled by another.” 

Shall we, can we say more? In the enchanted circle of home; around 
friendship’s shrine, only a little less hallowed; in the jostling activities 
of life; in the conflicts of the forum ; in the temple of justice ; in the 
sanctuaries of the living God, he was the same beautiful, grand, glo- 
rious model of that perfection of human character, — a christian gen- 
tleman. The loss of such a man is a nation’s calamity. 

May it please the Court, I have been charged by the members of the 
Bar, in attendance on this court, with the solemn duty of presenting to 
your Honors the following resolutions, which they have adopted in 
commemoration of the virtues and death of our lamented brother : — 


“The members of the Bar of the Supreme Court of Alabama have 
heard, with the deepest emotions of sorrow, of the sudden and untimely 
death of their distinguished brother, Richard Wilde Walker. 

“He was no ordinary man. The son of one of the first and most 
distinguished senators of Alabama in the United States Congress, he 
developed with much study the powers of a quick and comprehensive 
mind ; and by his profound learning, and his high character, he adorned 
the legislative councils of the State, and the annals of her jurispru- 
dence. The equal in acquirements of any who ever sat on our Supreme 
Court Bench, he illustrated by his opinions the brightest pages of 
Alabama’s judicial history. Always affable and kind in his intercourse 
with the people and his brethren of the Bar, he won the esteem and 
the admiration of all. The loss of such a man and such a judge, in 
the meridian of life and of his usefulness, is a calamity to the State, 
and the cause of universal regret : — 

“ Resolved, That by the death of Richard Wilde Walker, not only 
has the Bar lost one of its most accomplished members and shining orna- 
ments, but the State of Alabama has been bereaved of a citizen whose 
genius and attainments, whose virtues and services, have conduced to her 
prosperity, and enhanced her renown. 

“ Resolved, That by the death of him we now deplore, the young men 
of the State have been deprived of a sympathetic friend, a wise coun- 
sellor, and a living example of honor, learning, and patriotism, and who, 
dying, has bequeathed them his great virtues as a sure guide in the 
paths of duty and rectitude. 

“ Resolved, That as a judge he was distinguished for the conscientious 
investigation of all cases submitted to him, as well as for the learning 
with which he adorned his opinions. 

“ Resolved, That as a man he possessed all those qualities of heart and 
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intellect which in his home made him the tender and devoted husband 
and father, in the councils of the State a wise and respected statesman, 
and upon the Bench a magistrate above fear and without reproach. 

“ Resolved, That we tender to the immediate family of our beloved 
brother our sorrowing sympathy and condolence in this their great 
bereavement. 

“ Resolved, That these resolutions be presented to the Supreme Court 
of Alabama, by the chairman of this meeting, with the request that 
they be spread upon the minutes of said court. 

“ Resolved, That a copy of these resolutions be furnished the family 
of the deceased. 

« Resolved, That the newspapers of the city be requested to publish 
the proceedings of this meeting.” 


Attorney General GARDNER then addressed the court as follows : — 


May IT PLEASE THE Court,—TI should do injustice to the 
promptings of my heart were I to remain silent on this solemn occa- 
sion. You will therefore please indulge me for a few moments, that I 
may pay a feeble tribute to the memory of one for whom I entertained 
the highest regard, and for whose unsullied character I have enter- 
tained the most profound respect and esteem. 

The lamented deceased has for many years been prominent in this 
State as a public man. Descending from a family distinguished for its 
talents, its virtues, and its patriotism, he was universally esteemed by 
all who knew him, either personally or by reputation, as eminently 
worthy of his noble ancestry. He has been cut down suddenly and 
prematurely, having just passed the meridian of life. While he lived, 
however, he diligently improved each fleeting hour, and has left behind 
him a record of which our whole people may well be proud. 

My first knowledge of our departed friend was in the year 1853, 
twenty-one years ago, when he was nominated by the Whigs of this 
State, as their candidate for Governor. He accepted the nomination, 
but owing to feeble health, which required his absence from home for 
its restoration, he was afterwards compelled to decline the canvass, 
much to the regret of his political associates. 

After the downfall of the old Whig party, and the organization of 
the American party, he united himself with the Democratic party, and 
was elected to the General Assembly in 1855, and made Speaker of the 
House of Representatives, which position he filled with marked dignity 
and distinguished ability and impartiality. 

In 1859, he was appointed by the Governor an Associate Justice of 
this court, vice Hon. Samuel F. Rice, who had resigned ; in which posi- 
tion he held the scales of justice equally balanced, and expounded the 
law with a clearness of diction and power of analysis, which carried 
conviction to every mind, and gave general satisfaction to the whole 
people. 

In 1861, he was chosen by the Convention to represent this State in 
the Confederate States Congress, and afterwards was elected Confed- 
erate States Senator. It was in Richmond, in the latter part of 1861 
that I learned how deeply he could sympathize with a friend in the 
hour of affliction, myself being the recipient of his unaffected kindness 











viii TRIBUTE OF RESPECT TO 


while bowed down by the ponderous weight of a heavy family bereave- 
ment, the particulars of which it is not necessary here to relate. Suf- 
fice it to say, that on that occasion he cheerfully rendered me an incal- 
culable service, which endeared him to me while living, and now, that 
he has gone, will sacredly embalm his memory in the deepest recesses 
of a grateful heart, where it will be carefully cherished until that heart 
shall cease to beat. It was his nature “to weep with those who wept,” 
and to alleviate suffering humanity wherever found. 

But he has gone! and we are called to mourn for a friend and 
brother beloved ; but we have the consolation to know that we mourn 
not as those without hope. His life was beautifully adorned by those 
christian graces which eminently prepared him for a higher and better 
state of existence. His mortal remains return to their mother Earth, 
but his pure spirit, released from the fetters which bound it to the 
earth, has winged its everlasting flight to the God who gave it; his 
memory will be sacredly nurtured in our hearts. 

May this painful dispensation of an All-Wise Providence seriously 
impress our minds and consciences with the great truth, which is made 
manifest every day, that “in the midst of life we are in death;” 
that we may learn “so to number our days that we may apply our 
hearts unto wisdom;” and that we may so live every day, that when 
we are called hence, we too may be prepared to “die the death of the 
righteous, that our last end may be like his.” 


Governor WatTTs said : — 


May IT PLEASE youR Honors,—I cannot permit this occasion 
to pass, without adding my voice to the wail of grief produced by the 
death of Richard Wilde Walker. I knew him from the time he was 
fifteen years old; when the first buddings of his bright intellect showed 
themselves. We first met in the classic halls of Virginia’s University. 

We were then students together; and in the first flush of young man- 
hood’s hour we became friends, and, ever afterwards continued friends. 

I well remember how at that time the brilliancy of his future career 
was foreshadowed in the essays written by him for our college maga- 
zine. “ Hec Olim Meminisse Juvabit,” was its motto, and to-day I 
recall it with melancholy pleasure. 

That “ the boy is father to the man,” never had a truer or grander 
exemplification than in his life and character. Then, his young mind 
exhibited that quickness of perception, that power of analysis, that 
breadth of comprehension, and that loftiness of purpose which distin- 
guished him afterwards at the Bar, in Legislative Halls, and on the 
Bench of his native State. 

Though he died in the very meridian of his manhood, if we judge of 
the length of his days by what he has done, and how he has done it, 
by the renown he achieved, we should accord him the scriptural limit 
of threescore years and ten. 

At an early day, after leaving the precincts of college, he was elected, 
by the Legislature, Solicitor for the Northwestern Judicial Circuit of 
the State. How he discharged the duties thus devolved on him may 
be inferred by the fame he acquired, and by his subsequent election to 
the halls of legislation by the voice of the people. Thus he became 
known to the people of the State. 














HON. R. W. WALKER, DECEASED. ix 


In 1859, he was elected by the General Assembly one of the Judges 
of the Supreme Court. He held this office, with the universal appro- 
bation of the Bar, and with distinguished honor, until January, 1864. 
His published opinions, commencing with the thirty-third and ending 
with the thirty-ninth volume of Alabama Reports, constitute a monu- 
ment to his judicial learning which time will not destroy. One opin- 
ion, reported in the thirty-fourth volume of Alabama Reports, Dor- 
man v. State, had he written no other, would have established his 
reputation as a jurist and constitutional lawyer. 

In the winter of 1863-4, he was elected to the Senate of the Con- 
federate States, and so continued, until the cause of his beloved South 
went down amidst the smoke and the carnage of battle. 

Since that time he has devoted his energies to the practice of a pro- 
fession he loved, with a success commensurate to his great ability and 
judicial attainments. 

In private and in public life he was the affable and genial compan- 
ion, the wise monitor, the upright judge, and the noble man ! 

In contemplating such a character, we are lost in admiration at the 
symmetry and beauty of its proportions. And if there be one point 
more attractive than another, around which we may linger, it is his 
devotion to duty— duty to his fellow-men, duty to his country, and 
duty to his God! He illustrated in his daily walk the christian’s 
duty and the christian’s hope! 

When, at the last term of this court, in this very hall, we saw his 
manly form, felt the magic of his smiling face, and heard the rich 
tones of his mellow voice, who amongst us dreamed that we should so 
soon be called to mourn his departed worth ? 

How true, oh how true, that “in the midst of life we are in death! ” 

When one by one our confreres thus depart and leave us, how solemn 
and how impressive the lesson! When death’s dread summons shall 
come to us, as soon it may, have we the assurance of a welcome to the 
mansions above, “not made with hands, eternal in the heavens?” So 
may we live, and so may we die! And let us realize that “it is not 
all of life to live, nor all of death to die.” 


Chief Justice PETERs responded, for the Court, as follows : — 


It has happened to be my good fortune to know Judge Walker, 
more or less intimately, during his whole professional career. He 
commenced the practice in the Fourth Judicial Circuit, one first organ- 
ized in the State, and which has been adorned by the learning and 
ability of some of the most distinguished jurists, in that section of our 
beloved Commonwealth. He has stood without disparagement in the 
high places once rendered memorable by the learning and eloquence of 
such men as Olay, Hopkins, Ormond, and Me Clung — all men of a 
high order of talents, and of stainless integrity. A kind Providence 
has enabled me to survive until I have seen all these Great Lights of 
the North Alabama Bar pass on to a higher and better life, and doubtless 
to a broader and more congenial usefulness. It is not unjust to them 
to say, that Judge Walker, who now has followed them, in all their 
high and noble qualities, was their equal and their peer. We mourn 
his loss. 
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But happily for him, our loss is his gain; for death, for such as are 
prepared for it, is but a translation to a better state of existence, where 
impediments which tangle our feet in this life are no longer in our way. 
Our merits there are doubtless the merits of good deeds, which have 
been suggested by an unselfish wisdom, and approved by hearts filled 
with a reverential love for God and all his works. Judge Walker, 
whom we mourn to-day, was rich in the humanizing culture of a ripe 
and critical learning, endowed with a kind and courteous heart, and 
blessed with a firmness that knew no compromise with wrong. He 
lived and died a christian gentleman, in the faith and practice of his 
fathers. He was the honored heart and prop, the comfort and delight, 
of an amiable, cultivated, and loving household —the husband and 
father without hypocrisy or guile. 

Let the proceedings and resolutions of the Bar, now presented, com- 
memorative of his decease, be entered of record on the minutes of this 
court. 


As a further mark of respect, the court was then adjourned until ten 
o’clock the next morning. 
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Lewis v. The State. 
Indictment for Murder. 


. Homicide in self-defence. — To make out a case of homicide in self-defence, it 
is ph sufficient that, at the time of the killing, the deceased had a pistol pre- 
sented at the prisoner, and was advancing on him “ with a hostile intent.” There 
must have been an intent on the part of the deceased, coupled with a capacity, 
or seeming capacity, to take the life of the slayer, or to inflict on him some great 
bodily harm ; and this intent must have been evidenced by some present act or 
demonstration, inducing in the mind of the slayer a reasonable belief that the 
— to his life or person was imminent. 

2. Same. —If the slayer was himself the first aggressor, and was seeking to 
enforce the payment of an illegal demand, having armed himself with a double- 
barrelled shot-gun, he cannot invoke the doctrine of self-defence merely because the 
person assailed was approaching him, with a pistol presented at him, and did not 
ae 4 when ordered to “ stand back.” 

3. Sufficiency of verdict.— A verdict in these words : “ We, the jury, find the 
defendant guilty of murder in the second degree, and recommend his sentence to 
the penitentiary for twenty years,” is sufficiently formal and definite to sustain a 
judgment and sentence of imprisonment in the penitentiary for twenty years. 

4. Service of copy of indictment, with list of jury. — In a criminal ‘case, if the 
record does not show that the prisoner was in actual confinement, although it 
contains an order of the court requiring that a copy of the indictment, with a 
list of the jurors summoned for his trial, shall be served on him (Rev. Code, § 
4171), he cannot raise the objection for the first time on error, that the record does 
not show a compliance with the order. 

5. Venire for trial of capital felony. — The order of the court in this case, as to 
the summoning of the jury for the trial of the prisoner, held to be a substantial 
compliance with the requirements of the statute, Rev. Code, § 4173. 

6. Oath of petit jury. — When the record in a criminal case shows that the jur 
were sworn “ to well and truly try, and true deliverance make, between the peop 
of the State of Alabama and the prisoner at the bar,” this is not substantially the 
oath which ought to be administered to them (Rev Code, § 4092) ; and the judg- 
ment of conviction will be reversed on account of this error. 

7. Reversal after conviction of less offence than charged in indictment. — On the re- 
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versal of a judgment of conviction for murder in the second degree, under an in- 
dictment for murder, the cause will be remanded for a new trial, not under the 
indictment generally, but for murder in the second degree only. 


FRoo the Circuit Court of Lauderdale. 

The record in this case having been lost, the reporter can- 
not state the name of the presiding judge in the court below. 
Nothing but the opinion has come to his hands. 


Moore & PICKETT, for the prisoner. 
BEN. GARDNER, Attorney General, for the State. 


PETERS, C. J. — This is an indictment for murder. The 
defendant in the court below was found guilty of murder in the 
second degree, and sentenced to confinement in the penitentiary 
for twenty years. From this judgment and sentence he ap- 
peals to this court. The errors insisted on arise principally 
out of matters reserved in the bill of exceptions. They 
will be discussed below, as they are mentioned in the assign- 
ment. 

The evidence below tended to show that the defendant and 
the deceased had quarrelled about a game at cards. The pris- 
oner threatened to shoot or kill the deceased, if he did not 
settle up about the game, which, it seems, the parties had just 
finished. Upon the defendant’s request to settle, the deceased 
said he would settle when he got ready to do so, but took no 
steps to get ready. At that time, it did not appear that either 
party was armed. But, immediately after the quarrel and re- 
fusal to settle, the prisoner went off, and came back with a 
double-barrelled shot-gun, to the place where he had left the 
deceased, saying that he intended to shoot the deceased if he 
refused to settle about the game at cards about which they had 
quarrelled. When the prisoner returned, thus armed, the de- 
ceased approached him; but it is not certain whether he had 
his hands extended, or had them in his pockets. As he ap- 
proached, the defendant retreated, with his gun presented, 
saying, ‘Stand back.’’ The deceased did not heed this warn- 
ing, and replied, ‘Shoot, if you want to. I can shoot as 

uick as you!” Upon this the prisoner fired his gun, and 
killed the deceased almost instantly. Immediately after firing 
the gun a pistol shot was heard; and a pistol and a dirk were 
found lying by the side of the deceased, who had sunk down 
where he was shot. Upon this evidence, the court was asked 
by the defendant, in writing, to give this charge to the jury: 
“‘If the jury believe that deferidant had procured his gun, yet, 
unless he made an attempt to shoot with it, he had done noth- 
ing unlawful; and if they believe that the deceased pursued 
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the defendant, armed with a pistol and knife, and had drawn 
a pistol, and had it presented at defendant at the time, then 
he had the right to shoot in self-defence, if they believe the 
deceased was pursuing him with a hostile intent.” 

This charge was not an accurate enunciation of the law of 
self-defence. The right of self-defence is simply the right to 
repel force by force unlawfully exerted. The repellant force, 
thus permitted to be used, must be protective, and not merely 
aggressive. Shippy’s Case, 10 Minn. 223; Holmes v. The State, 
23 Ala. 17. When protection is achieved, the legitimate end of 
the force allowed to be resorted to is accomplished. It should 
then cease. Upon this principle, it is allowed to take life in 
order to protect life, or to protect the person assailed from 
serious bodily harm. Oliver v. The State, 17 Ala. 587,598. But 
the danger to the life or limb of the slayer must be apparent 
and pressing, and it must be of such degree and character as 
threatened a fatal result, in order to justify a homicide. A mere 
pursuit ‘ with hostile intent’ is not enough. And this is all 
that the charge asserts. But the pursuit must be coupled with 
an intent and a capacity, or seeming capacity, to take life, or 
to inflict some great bodily harm upon the party pursued. It 
must appear that the assailant, by his conduct and acts, im- 
pressed the mind of the slayer that it was his purpose to kill 
at the time of the fatal blow. The deceased must not only 
have the means at hand for effecting a deadly purpose, but it 
must also appear, by some act or demonstration of his, that it 
was his intention at the time of the killing to carry out his 
purpose, thereby indicating a reasonable belief on the part of 
the slayer, that it was necessary to deprive the assailant of his 
life to save his own. Harrison v. The State, 24 Ala. 67; 
Prichett v. The State, 22 Ala. 39; Dupree v. The State, 33 
Ala. 880. The proposition of the charge here insisted on 
seems to be this: If a person, having about him a pistol and 
dirk, or knife, the pistol being presented, pursue another 
‘“‘ with hostile intent,” the pursuer may be killed by the per- 
son pursued, in self-defence. In this form, the proposition 
wholly omits the impending necessity that should exist for the 
killing, in order to protect the life or limb of the slayer. This 
necessity is an ingredient of the excuse. It cannot be assumed, 
or a mere hostile pursuit substituted in its place, unless the 
jury find that the hostile pursuit was itself a fatal menace to 
the life or person of the slayer. 

2. But, beside this, the charge should not have been given 
for another reason. The testimony tends to show that the de- 
fendant was the first aggressor ; that his demand upon the 
deceased was an improper and illegal claim. It was money, 
or something else, won at gaming, which was not the subject 
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of a legal claim. Rev. Code, §§ 1874, 1875, et seg. It has long 
been settled in this country, that one cannot bring upon him- 
self the very necessity which he sets up for his defence. The 
proof very clearly shows that the defendant, after the first 
quarrel, went off, and returned with his gun, to shoot the de- 
ceased if he refused to do what he had previously requested. 
This put him wholly out of the pale of the right of self-de- 
fence, unless it was shown that after his return he declined 
the combat, which was not the case here. He was, there- 
fore, wholly inexcusable. Neeley’s Case, 20 Iowa, 108 ; S.C. 
Cases on WSelf-Defence, p. 96, and cases there cited. The 
refusal of the charge above quoted was, therefore, free from 
error. 

3. The next objection is to the judgment of conviction. It 
‘ is that it is not sustained by the verdict. The verdict is in 
these words: * We, the jury, find the defendant guilty of mur- 
der in the second degree, and recommend his sentence to the 
penitentiary for twenty years.” This verdict is founded on 
the Code. The Code declares, that ‘‘ any person, who is guilty 
of murder in-the second degree, must, on conviction, be im- 
prisoned in the penitentiary, or sentenced to hard labor for the 
county, for not less than ten years, at the discretion of the 
jury.” Rey. Code, § 3654. It is contended for the defend- 
ant, that the word recommend does not sufficiently declare the 
exercise of discretion by the jury in fixing the period of the 
imprisonment in the penitentiary. It is true that this is not 
possibly the most apt word that could have been used in such 
a case. But it certainly fixes the time of the imprisonment 
with sufficient clearness to enable the court to carry the ver- 
dict into effect by its judgment. This is enough. ‘The court 
will construe the language used in reference to the purpose nec- 
essarily intended. 

4. It is also further objected, that the record does not show 
that a copy of the indictment, and a list of the jurors sum- 
moned for his trial, including the regular jury, were delivered 
to the defendant at least one entire day before the day ap- 
pointed for his trial. This is only necessary when the de- 
fendant “‘is in actual confinement.” Rev. Code, § 4171. 
Here, the record is wholly silent as to whether the defendant 
was in custody or not. But there was an order of the court, 
requiring such delivery of the copy of the indictment and list 
of the jury. And there was no objection in the court below 
that this order was not properly executed. It will, therefore, 
be presumed that the officers of court did their duty, or that 
the execution of the order was waived. This objection is not 
sufficiently sustained. 

5. It is also contended, that the order for the summoning 
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of the jurors for the trial of the accused is not made in con- 
formity with law. The law prescribes that, ‘For the trial 
of a person charged with a capital offence, or two or more such 
persons tried together, the court must make an order, com- 
manding the sheriff to summon not less than fifty, nor more 
than one hundred persons, including those summoned on the 
regular juries for the week, or term when the term does not 
exceed one week.” Rev. Code, § 4173. In this instance, 
the cause was tried in the circuit court of Lauderdale county. 
The court in this county may continue in session for two 
weeks. Rev. Code, § 750, page 232. The order of the court 
in this prosecution was to summon one hundred persons, “ in- 
cluding the reguiar juries for the week, to be passed on, on 
Wednesday, the 15th day of April, 1874. ” This order was 
a substantial compliance with the section of the Code above 
— 

The last objection urged to the proceedings in the court 
nine is to the oath administered to the jury on the trial. 
Upon this question, the record makes the following recitals: 
“* Wednesday, April 13th, 1874. And now comes again the 
solicitor, and the defendant at the bar; and the issue being 
joined between the people of the State of Alabama and the 
prisoner at the bar, comes a jury of good and lawful men, to 
wit, Lewis Hudson and eleven others, who, being duly elected, 
charged, and sworn to well and truly try, and true deliver- 
ance make, between the people of the State of Alabama and 
the prisoner at the bar, upon their oaths do say,” &e. This 
oath cannot be sustained. It is not substantially the oath re- 
quired and prescribed by the statute. Rev. Code, § 4092; 87 
Ala. 161; 47 Ala. 9; 47 Ala. 50; De Bardelaben v. The State, 
January term, 1874. The issue in a criminal prosecution in 
this State is not between “ The people of the State of Ala- 
bama”’ and the prisoner at the bar. The constitution pre- 
scribes that ‘* The style of all processes shall be The State of 
Alabama, and all prosecutions shall be carried on in the name, 
and by the authority of, ‘The State of Alabama,’ and shall 
conclude, against the peace and dignity of the same.” Const. 
of Ala. 1867, Art. VI. § 19. The issue in this prosecution 
is, therefore, between ** The State of Alabama” and the pris- 
oner at the bar, the said Elijah Lewis. The oath admin- 
istered in this case was to try an improper issue, and was not 
in the form prescribed by law. This was error. For this 
error, the judgment of the court below is reversed, and the 
cause is remanded for a new trial, on a charge of murder in 
the second degree. See Bell & Murray v. The State, 48 Ala. 
684; Rev. Code, § 3654. ‘The appellant, said Elijah Lewis, 
will not be discharged, except by due course of law. 
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Koppersmith v. The State. 
Indictment for Causing False Alarm of Fire. 


Giving or causing false alarm of fire by telegraph. — To authorize a conviction 
“ for giving, or causing to be given, a false alarm by the fire-alarm telegraph in the 
city of Mobile, knowing the same to be such” (Sess. Acts 1870-71, p. ), it is 
not necessary that the defendant should have caused the bells to be rung in the 
regular manner, which would have indicated the place of the fire, nor thut the fire- 
men should have been deceived by the false alarm, and induced by it to turn out 
with their engines. It is sufficient that he knowingly meddled with the wires, or 
other part of the telegraph apparatus, with the intention to cause a false alarm of 
fire, and did cause such false alarm. 


From the City Court of Mobile. 

Tried before the Hon. C. F. Mouton. 

The indictment in this case, which was found at the Feb- 
ruary term, 1874, contained two counts: the first charging that 
the prisoner “ gave a false alarm by the fire-alarm telegraph 
in the city of Mobile, knowing the same to be such ;”’ and the 
second that he * caused to be given” such false alarm. The 
indictment was founded on the act approved February 25, 1871, 
entitled “ An act for the protection of the fire companies in 
the city of Mobile,” the material portions of which are quoted 
in the opinion of the court. On the trial, as the bill of excep- 
tions states, the prisoner requested the court to give the follow- 
ing charges to the jury, which were in writing, and were re- 
fused by the court. 

‘1. If the jury believe, from the evidence, that the alarm 
from box No. -18, the subject of the prosecution in this case, 
said to have been given on the night of the 17th January, 1874, 
was confused and unintelligible, it is not a ‘ false alarm’ within 
the meaning of the act under which the indictment was found. 

“© 2. To constitute a false alarm, within the meaning of said 
act, it must be a true and intelligible striking of an existing 
number of some one of the boxes of the fire-alarm telegraph, 
at a time when there was no fire, or reasonable cause to believe 
there was one, and with the intent to give such false alarm ; 
and if the striking complained of was no such striking, then 
they ought to find for the defendant. 

“©3. The fire-alarm telegraph is used only for the purpose of 
giving alarms of fire; and when the act speaks of a false 
alarm, it means a false alarm of fire; and if the jury believe, 
from the evidence, that the ringing of the bell caused by the 
manipulation of box No. 18 did not give such an alarm as 
would cause the firemen to believe there was a fire in the city, 
then they must find the defendant not guilty.” 

The refusal of these charges, to which the defendant ex- 
cepted, is now assigned as error. 
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Boyes & OVERALL, for the prisoner.— The act under 
which the indictment was found, as its title imports, was in- 
tended “ for the protection of the fire companies of the city of 
Mobile ;”” and it must receive a reasonable construction to 
carry that intention into effect. It is, morever, highly penal, 
and must, therefore, be strictly construed. No reasonable 
construction can make out the offence from the facts proved. 
It was shown that the ringing of the bells from box No. 
18 “*was confused and unintelligible’? — that no particular 
number was indicated — that the firemen were not misled by 
it, nor induced to run out their engines, nor put to any trouble 
or inconvenience whatever ; that it was not, in fact, a * false 
alarm.” 


BEN. GARDNER, Attorney General, for the State. 


B. F. SAFFOLD, J.— The offence alleged in the indict- 
ment is declared by the first section of the act approved Feb- 
ruary 25, 1871, entitled ‘* An act for the protection of the fire 
companies in the city of Mobile,” which is in these words: ‘ Be 
it enacted,” &c., ** That any person or persons giving, or caus- 
ing to be given, a false alarm by the fire-alarm telegraph in 
the city of Mobile, knowing the same to be such, or who inten- 
tionally injures or defaces any portion of said fire-alarm tele- 
graph, must be punished, on conviction, at the discretion of the 
jury, by fine and imprisonment in the county jail, for not less 
than six, nor more than twelve months, or by hard labor for 
the county for not more than one year.” 

The indictment charged, in one count, that the defendant 
‘gave a false alarm by the fire-alarm telegraph in the city of 
Mobile, knowing the same to be such ;” and in another that he 
caused the alarm to be given. The operation of the telegraph 
was explained to the court and jury. ‘There was a chief bell, 
which sounded the alarm throughout the city, and was set in 
motion by a proper manipulation of any one of several boxes 
placed at the various buildings containing the fire-engines. 
This manipulation not only sounded that bell, but struck its 
own number on it, and on the apparatus attached to every other 
box, so that the firemen were apprised, not only of a fire, but 
also of its location or vicinity. The ringing of the bells at the 
time of the false alarm charged was also described by the wit- 
nesses, and some of the evidence tended to prove that the 
sounds made by it “‘ were confused and unintelligible.” Who- 
ever tampered with box No. 18, on the occasion referred to, 
by applying pieces of wood under the wire, contrived that it 
should not strike its own number correctly, but should ring the 
chief bell, and perhaps those at the other boxes, continuously. 
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The gist of the several charges asked by the defendant was, 
that a false alarm was not given, unless the signals were cor- 
rectly made. 

The consideration of all the charges asked may be included 
in a criticism of the third, which was in these words: ** The 
fire-alarm telegraph is used only for the purpose of giving 
alarms of fire ; and when the act speaks of a ‘false alarm,’ it 
means a false alarm of fire ; and if the jury believe, from the 
evidence, that the ringing of the bell caused by the manipula- 
tion of box No. 18 did not give such an alarm as would cause 
the firemen to believe there was a fire in the city, then they 
must find the defendant not guilty.” This is a very ingenious 
charge, and would be correct under some circumstances; but, 
construed in connection with the evidence in the case, we think 
it was properly refused. As the sounding of the bells be- 
tokened fire somewhere, their irregular ringing would increase 
the excitement and alarm of the citizens and firemen, from not 
knowing where the fire was. The indication of the place of 
the fire was secondary, and was devised to save time and pre- 
vent confusion. If the firemen, in consequence of having been 
frequently imposed on, had adopted a practice of not turning 
out until the signals were repeated, it only proves that any 
ringing of the fire-bells constituted an alarm of fire, and that 
they had learned somewhat to distinguish between a true 
alarm, given by a policeman, or some other authorized and re- 
liable person, and a false alarm, given by mischievous meddlers. 
The defendant certainly cannot have the benefit of this caution 
of the firemen; yet this is what the charge means, construed 
by the evidence. The practice into which the firemen had 
fallen was a bad one, causing injurious delay, for which the 
tamperers with the telegraph were responsible. The statute 
was designed to put a stop to this intermeddling, which can 
only be characterized as wicked. We cannot so construe the 
law as to make it inoperative against those persons who pur- 
posely gave the signals incorrectly. In returning a verdict of 
guilty, the jury were obliged, both by the indictment and the 
law, to find that the defendant knew he was giving false infor- 
mation of a fire. If he meant to do so, and used the ringing 
of a bell, exclusively devoted to that purpose, to carry out his 
intention, it is nothing to his advantage that the firemen were 
not deceived by him, especially if the reason why they were 
not was because they had been repeatedly deceived before. 
The several charges were properly refused. 

The judgment is affirmed. 
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Hall v. The State. 
Indictment for Murder. 


1. Discontinuance, and waiver thereof; abolition of county, and re€stablishment under 
new nume, after change of venue. —'The prosecution in this case having been com- 
menced in Cherokee, and transferred, by change of venue, to Baine county; which 
latter county was afterwards abolished by an ordinance of the constitutional con- 
vention, and subsequently reéstablished, by statute, under the name of Etowah 
county, — held, on the authority of a former decision in the case (Hx parte Hall, 
47 Ala. 675-85), that although the prosecution was discontinued by the abolition 
of Baine county, the discontinuance was waived by the defendant’s continued ap- 
pearance for several successive terms without objection, and that the cause was 
properly pending in the circuit court of Etowah. 

2. Objections to venire.— The ventre in a criminal case cannot be quashed on mo- 
tion (Rev. Code, § 4175), because of mistakes in the names of the persons sum- 
moned as jurors, or discrepancies in their names between it and the copy served on 
the prisoner. 

3. Competency of juror. — A person summoned as a juror, who states that, “ from 
what he had heard, he did not know whether he could give the defendant or the 
State justice, but supposed he could,” cannot be said to have “a fixed opinion 
which would bias his verdict” (Rev. Code, § 4180), and is competent as a juror. 

4. Calling jurors. —It is discretionary with the court, whether the names of the 
jurors, as they are drawn, shall be called only from the clerk’s desk, or from the 
outer door of the court-house; and this discretion is not revisable on error. 

5. Clerk’s certificate to transcript, on change of venue.—It is not necessary that 
the clerk’s certificate, appended to the transcript on a change of venue, should be 
under his seal, private or official; and if the certificate is otherwise defective, its 
defects may be supplied by the testimony of the clerk. 

6. Recalling witness. — Ordinarily, it is discretionary with the court to permit a 
witness to be recalled after his examination has been concluded, and the exercise 
of this discretion is not revisable; but, where the cross-examination of a witness 
has been only temporarily suspended, with the knowledge and implied assent of 
the court and the prosecuting officer, for the purpose of preparing questions by 
which to lay a predicate for impeaching him, it is error for the court to refuse to 
permit him to be recalled and the cross-examination continued. 

7. Relevancy of acts of third persons, not in defendant’s presence. — The conduct 
and acts of third persons, not in the defendant’s presence, on which an unfair ar- 
gument to the jury might be founded, are not competent evidence against him, un- 
less their relevancy is affirmatively shown. 

8. Sustaining credibility of witness. — The credibility of a witness cannot be sup- 
ported by evidence showing that he was advised by a third person, not in the 
defendant’s presence, not to attend court unless he told the truth. 

9. Proof of improper intimacy between man and woman; relevancy of evidence in 
rebuttal. — The prosecution having proved, for the purpose of showing an improper 
intimacy between the defendant and one of the mo witnesses, that they were 
“seen at church one night whispering together in the back part of the congrega- 
tion,” the defendant may prove, in rebuttal, “that other men and women in the 
crowd were whispering together.” 


FRooM the Circuit Court of Etowah. 

Tried before the Hon. WM. H. Smita. 

The prisoner in this case, William M. Hall, was indicted for 
the murder of his wife in August, 1865. The indictment was 
found at the October term, 1865, of the circuit court of Cher- 
okee county; and the cause was transferred, on the defend- 
ant’s application, at the October term, 1867, to the circuit 
court of Baine county. On the 3d November, 1867, an ordi- 
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nance was adopted by the constitutional convention, then in 
session in Montgomery, by which Baine county was abolished, 
and it was declared ‘‘ that the territory and jurisdiction of said 
county is restored to the counties out of which it was formed, 
as the same existed before the formation of said new county.” 
On the 1st December, 1868, an act was passed by the general 
assembly, by which the said ordinance was repealed, and it 
was declared that said county should be called Etowah instead 
of Baine. At the October term, 1871, of the circuit court of 
Etowah, the defendant moved to strike the cause from the 
docket, on the ground that it had been discontinued, and that 
said court had no jurisdiction of it. The motion was overruled, 
and the defendant excepted ; and on this bill of exceptions he 
applied by petition to this court, at its January term, 1872, for 
a mandamus to said circuit court, to compel said court to strike 
said cause from the docket. The application was overruled 
and refused, on the ground that the defendant, by his continued 
presence in court for several terms afterwards, had waived the 
discontinuance caused by the abolition of the county of Baine. 
See the case reported in 47 Ala. 675-85. 

At the March term of said court, 1874, as the bill of excep- 
tions shows, when the defendant was called, he objected to be- 
ing put on his trial, and protested against the court taking any 
action against him on the indictment, and insisted that the 
prosecution had been discontinued and that the court had no 
jurisdiction, and moved to strike the cause from the docket. 
The court overruled these several motions, and proceeded to 
arraign the defendant; to which rulings and decisions he ex- 
cepted. On the trial, the defendant moved to quash the venire, 
“on the ground that he had not been served with the names 
of one hundred jurors who had been summoned in the case ; 
and it was made to appear to the court that the venire con- 
tained the name of W. H. Pickens as a juror, and that Henry 
W. Pickens had been summoned by the sheriff and answered 
to the call ; and because the copy served on the defendant con- 
tains the name of F. M. King, instead of F. W. King, as in 
the original venire ; and because the christian names of some 
of the jurors were not set out in full, and the names of several 
of the jurors in the venire were incorrectly or differently set 
out in the copy served on the defendant and his counsel.” The 
court overruled the motion, and the defendant excepted. 

** The name of Ephraim Little was drawn as a juror, and he 
was examined by the court, and answered, among other things, 
that, from what he had heard, he did not know whether he 
could give the defendant or the State justice, but he supposed 
he could. The court pronounced him a competent juror, and, 
the State having accepted him, put him on the defendant ; to 
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which the defendant objected and excepted. The name of an- 
other juror was called within the bar in the court-room, and he 
did not answer. The court then ordered another name to be 
drawn ; to which the defendant objected, and asked that the 
absent juror be called at the outer door of the court-house, as 
such had always been the practice of the courts heretofore, in 
said county, as was admitted. The court refused to allow any 
juror to be called at the outer door, and ordered the drawing to 
proceed ; to which rulings the defendant objected and excepted.” 

“The jury being empanelled, the solicitor offered to read to 
the jury the indictment contained in the transcript certified 
by the clerk of the circuit court of Cherokee ; to which the 
defendant objected, on the ground that said transcript was not 
properly or sufficiently certified, and because the seal of the 
court was not attached to it. Thereupon, against the defend- 
ant’s objection, the State introduced one Samuel C. Ward as 
a witness, who was the clerk of the circuit court of Cherokee 
county at the time said transcript was made out, and who tes- 
tified, that he made out said transcript from the original, and 
that said transcript is, to the best of his recollection, a correct 
copy from the original record of said circuit court of Cherokee 
in this case. The court overruled the defendant’s objections, 
and permitted the said evidence to be made; and the defend- 
ant excepted.” 

During the trial, the defendant having pleaded not guilty, 
the State introduced one Mary Campbell (formerly Taylor) as 
a witness, and examined her; and the defendant, on cross-ex- 
amination, sought to impeach her credibility, by showing that 
an improper intimacy existed between her and the defendant, 
and by questions as to her statements on the preliminary ex- 
amination of the defendant before a justice of the peace, stat- 
ing that the questions were asked with a view to impeaching 
her. ‘ Defendant’s counsel then stated, that the witness might 
stand aside for the present; and that he would want to recall 
her after a while, for the purpose of laying other predicates for 
contradicting her, which were not then written out. No ob- 
jection or reply was made to this statement, either by the 
court, or by the counsel for the State; and no notice was given 
by the State’s counsel that said witness was, or would be, dis- 
missed by the State. On a subsequent day during the trial, 
the defendant proposed to recall said witness, for the purpose 
of laying other predicates to impeach her ; to which the counsel 
for the State objected, on the ground that she had already been 
examined, cross-examined, rebutted, and dismissed. There 
was no evidence that said witness had been notified that she 
was dismissed from further attendance in the case; and it was 
stated by defendant’s counsel, and admitted, that she was still 
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in attendance, and within call of the court. The court refused 
to allow said witness to be recalled for the purpose stated, and 
the defendant excepted.” 

Miss C. McLarnier, a witness for the State, having stated 
that she went to the defendant’s house on the morning after 
the murder, and remained there all day, was asked by the 
counsel for the State, “if she saw defendant’s mother, any time 
that day, go up-stairs, and bring down anything, to say so, and 
to describe what she saw.” ‘The defendant objected to this 
question, “ as seeking to elicit illegal and irrelevant evidence ;”’ 
but the court overruled his objection, and permitted the ques- 
tion to be asked, and the defendant excepted. ‘* The witness 
answered, that the defendant’s mother, late in the evening, 
just before she went home, went up-stairs, and came down cry- 
ing in a little while; that she went up to her daughter, and 
whispered to her, and they both then went up-stairs again ; 
that they came down again directly, and the old lady had under 
her arm a bundle about as large as a garment, which was rolled 
up, and looked like cloth ; and that she went towards the gate, 
and went off.” The defendant objected to this evidence, and 
reserved an exception to its admission. 

“Said witness testified, among other things, on direct ex- 
amination, to acts of intimacy between the defendant and Mary 
Campbell; that on one occasion, at church at night, at a re- 
vival where there was much excitement, defendant and said 
Mary sat together in the back part of the congregation, and 
were whispering together. The defendant asked said witness, 
on cross-examination, if there were not other men and women 
in the crowd also whispering together.” The court sustained 
an objection to this question, and the defendant excepted. 

One Harry Davis was asked by the State, on ae -examina- 
tion, ‘for a conversation between him and said Mary Campbell, 
some time (but not long) before the present term of the court ; 
to which the defendant objected, because it was not shown th: ut 
he was present, or in any way connected with the same.” The 
court overruled the objection, and allowed the witness to tes- 
tify, ** that he told said Mary it was best for her not to come 
to court, unless she would swear the truth ; which conversation 
was brought about by rumors that he had heard, and the truth 
of which he desired to know.” To the admission of this evi- 
dence, also, the defendant excepted. 

Numerous other exceptions were reserved by the defendant, 
which require no particular notice; and all the matters of ex- 
ception are now assigned as error. 


JAMES A. REEVES, M. J. TuRNLEY & SON, and RICE, 


Jones & WILEY, for the prisoner. 
VoL. I. 
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BEN. GARDNER, Attorney General, for the State. 


BRICKELL, J.— The decision rendered in this case, at 
the January term, 1872, on the application of the prisoner for 
a writ of mandamus to the judge of the circuit court of Eto- 
wah, commanding him to strike the cause from the docket of 
that court, we are compelled to regard as conclusively adju- 
dicating that the cause is properly and legally pending in that 
court ; that the court has, and must entertain, jurisdiction of it. 
We are unwilling to review or disturb that decision. Ex parte 
Hall, 47 Ala. 679. 

The court properly overruled the motion of the defendant 
to othe the venire because of mistakes in the names of per- 
sons summoned as jurors, either in the venire or in the lists 
delivered to him. The statute expressly declares that such 
mistakes shall not be deemed sufficient cause to quash the 
venire. R.C.§ 4175. The purpose of the statute was, to 
avoid all such objections, which, if they ever had any force, 
were more often resorted to for the purpose of delay than to 
advance the administration of justice. 

3. The statute disqualifies a juror, summoned for the trial 
of a criminal cause, if he has a fixed opinion as to the guilt or 
innocence of the defendant, which would bias his verdict. 
Whether he has such an opinion, is to be ascertained by his 
examination only. R. C. §$ 4180-1. The examination of the 
juror Little did not disclose that he had any fixed opinion as to 
the guilt or innocence of the defendant. He merely doubted 
whether he could divest himself of opinions formed from what 
he had heard, but believed he could. The opinion of the juror 
seems to have been formed on mere rumor, not from infor- 
mation derived from persons having knowledge of the facts 
attending the homicide with which the defendant is charged. 
It was not, in any sense, a’ fixed opinion, but an impression, 
capable of removal, if the facts were variant from the report 
which had reached the juror, or the law, as given in charge by 
the court, should compel him to view them in a different light. 

4. It was a matter of discretion with the court whether the 
names of the jurors, as drawn, should be called only from the 
clerk’s desk, or from the outer door of the court-house. It was 
the duty of all summoned as jurors to be in the presence of the 
court, and not to depart it without leave. The progress of a 
trial would be greatly embarrassed, if the court was compelled 
te pause, as the name of each juror in a capital case was drawn, 
until by a call from the sheriff at the outer door it was as- 
certained whether he would respond or not. 

5. In Bishop v. State (30 Ala. 34), it was decided that, on a 
change of venue, in a criminal case, it is not necessary that the 
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clerk’s certificate, appended to the transcript, should be under 
his seal, private or official. The certificate of the clerk that the 
transcript contains a true and correct transcript of the organi- 
zation of the grand jury, the indictment, and the orders of the 
court, was a substantial compliance with the statute ; and the 
evidence of the clerk was unnecessary. Scott v. State, 37 Ala. 
117. We do not doubt, that if the certificate had been defi- 
cient, its deficiencies could have been supplied, and were sup- 
plied by the evidence of the clerk. 

6. The court erred in refusing to permit the defendant to 
recall the witness, Mary Campbell, and to reéxamine her with a 
view to her contradiction. Questions of this character are, or- 
dinarily, within the sound discretion of the court, and its action 
thereon is not revisable. But in this case the defendant sus- 
pended his cross-examination, to prepare questions laying a 
proper predicate for her contradiction. This was announced 
to the court, and not being objected to by the court or the 
State, the defendant directed the witness to stand aside “ for 
the present.” If to this course an objection had been made, 
the defendant could have continued his cross-examination, and 
laid a proper predicate for the impeachment of the witness. 
The assent of the court, and of the State, to the suspension of 
the cross-examination, cannot be allowed to deprive him of the 
right of impeachment. He had the right to recall the witness, 
and continue his cross-examination, with the view of her im- 
peachment. If the cross-examination had been concluded, it 
would have been discretionary with the court, whether the 
witness should have been recalled, and the cross-examination 
renewed. But it had not been concluded. It was temporarily 
suspended, without objection from, and, in consequence, with 
the implied assent of, the court and the solicitor. It would 
be a wrong, which might produce grave injury to the defend- 
ant, to withhold from him the right of continuing subsequently 
the cross-examination. 

7. The evidence of Miss McLarnier, as to the acts of the 
defendant’s mother, in his absence, was wholly irrelevant. We 
cannot discover, from the bill of exceptions, that it was calcu- 
lated to have the least influence on the minds of the jury. It 
was entitled to none legally. It possibly may have been made 
the basis on which to found an unfair argument against the 
defendant, and to mislead the jury. What it was the mother 
of defendant had under her arm, and what was the subject of 
the whispering between her and her daughter, was all mere 
matter of suspicion and remote conjecture, which a jury should 
not be encouraged to indulge in a criminal case of this gravity. 

8. The conversation had by the witness Harry Davis, with 
the witness Mary Taylor, should not have been received in evi- 
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dence. It was not admissible to support the credibility of Mrs. 
Taylor, and we can see no other purpose for its introduction. 

9, The State, for the purpose of showing improper intimacy 
between the defendant and Mary Campbell, now Mary Tay- 
lor, was permitted to prove that they were seen at church sit- 
ting at the back part of the congregation, whispering. To 
repel any unfavorable inference arising from this evidence, the 
defendant offered to prove that other men and women in the 
crowd were whispering together. This evidence should have 
been received. It had a tendency to repel the inference which 
might be drawn from the evidence of the State. 

In the remaining rulings of the court, either in the admis- 
sion or rejection of evidence, or in the charge given the jury, 
we are not able to discover any error. 

For the errors we have pointed out, the judgment is re- 
versed, and the cause remanded. The defendant must remain 
in custody until discharged by due course of law. 


Faulk ef al. v. The State. 


Indictment for Arson. 


1. Weight of threats as evidence ; abstract charge.—In a criminal case, proof of 
mere threats is not sufficient to support a presumption of guilt strong enough to 
convict ; yet, where there is other evidence beside the threats, a charge asked, 
which, in eftect, asserts that legal proposition, is abstract, and may, for that reason, 
be refused. 

2. Weiyht of circumstantial evidence. — Where the evidence is altogether circum- 
stantial, a charge asked, which asserts that, to authorize a conviction, “ the evi- 
dence should be as strong as the positive testimony of one credible witness, who 
proves the guilt of the defendants beyond all reasonable doubt,” though somewhat 
confused, asserts a correct legal proposition, and its refusal is error. 


From the Circuit Court of Crenshaw. 
Tried before the Hon. P. O. HARPER. 


No counsel appeared for the prisoners in this court, so far as 
the docket or the record discloses. 


BEN. GARDNER, Attorney General, for the State. 


PETERS, C. J. — This is an indictment for arson. The de- 
fendants were convicted below, and they bring their case here 
by appeal. The errors arise out of the refusal of the court to 
charge as asked by the defendants on the trial. The evidence 
of guilt was wholly circumstantial. 

The charge numbered 4, which was refused, is in these words: 
“ The threats of Nancy Faulk and Hannah Faulk, unsupported 
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by other evidence, are not presumptive evidence of guilt.” It 
is not very clear what this charge means. It is possible that 
its true sense is, that mere threats are not sufficient to support 
a presumption of guilt strong enough to convict. This would 
have been correct. But in this case the testimony went be- 
yond this. There was other evidence besides the threats. The 
charge, then, was abstract. It assumed a state of proof that 
did not exist. In such case, it is not error to refuse it. Such 
a charge is misleading. 1 Brickell’s Digest, p. 344, § 130. 

2. The charge numbered 8 is couched in this language: ** To 
convict the defendants, the evidence should be as strong as the 
positive testimony of one credible witness, who proves beyond 
all reasonable doubt the guilt of the defendants.” This charge 
was refused. The testimony was wholly circumstantial, save 
the evidence of threats. This charge is also somewhat con- 
fused. There is no means by which circumstantial or pre- 
sumptive evidence can be measured by positive evidence. It 
cannot be said that so much circumstantial evidence is equal to 
so much positive evidence, whether of one witness or many. 
But the evidence, whether of the one character or the other, 
should satisfy the minds of the jury beyond all reasonable 
doubt of the guilt of the defendants. Ogletree v. The State, 
28 Ala. 693. This seems to be the only reasonable interpreta- 
tion of the charge. Thus interpreted, it was correct, and 
should have been given. Its refusal was error. 2 Ala. 43; 6 
Ala. 45; 7 Ala. 69. 

The judgment of the court below is reversed, and the cause 
is remanded for a new trial. In the mean time, the appellants 
will not be discharged, except by due course of law. 


Jones v. The State. 


Indictment for Carrying Concealed Weapons. 


Car rying concealed weapons ; what constitutes. — To constitute concealment within 
the meaning of the statute against carrying concealed weapons (Rey. Code, § 3555), 
it is sufficient if the weapon “be hidden from ordinary observation, although it may 
be seen on closer examination ; and this must be determined by the jury. /But, if 
there is any evidence tending to show that the weapon was not concealed, it is 
error to refuse to charge the jury, on request, that they must acquit the defendant 
unless they are convinced, from all the evidence, that he did carry it concealed 


about his person. 


From the Circuit Court of Geneva. 

Tried before the Hon. J. MCCALEB WILEY. 

The prisoner in this case was indicted for carrying a pistol 
concealed about his person, and pleaded not guilty to the in- 
dictment. On the trial, as the bill of exceptions states, one 
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Birch was introduced as a witness for the prosecution, who tes- 
tified that, on a particular day within the period covered by the 
indictment, he walked with the defendant to a spring, where 
the defendant knelt down to drink; ‘ that while kneeling 
down, his coat-tail fell over behind, and witness saw the end of 
a pistol on him, and in his rear; that when the defendant got 
up, his coat fell over the pistol, and witness did not see it any 
more ; and that he did not know whether the pistol could have 
been seen on the defendant in front at the time, as he did not 
look for it.” The defendant then introduced one Crutchfield as 
a witness, who testified that, on the day mentioned by the 
witness Birch, he and the defendant had been hunting hogs 
together in the woods ; ‘that the defendant carried his pistol, 
a portion of the day, by the belt at the horn of his saddle, and 
had it belted around him the rest of the time, so that the butt- 
end could be seen all the time in front of him; that he saw the 
butt-end of the pistol in front of the defendant a short time 
before he and Birch started to the spring, but did not see it at 
the time they started, because his attention was not called to it 
then.” This being all the evidence, the defendant asked the 
court to give the following instructions in writing to the jury: 
“1. If the jury are not convinced, from all the evidence, that 
the defendant did carry the pistol concealed about his person, 
then they must find him not guilty, although they might also 
believe, from the evidence, that the witness Birch only saw the 
pistol while they were at the spring. 2. If the jury believe, 
from the evidence, that the pistol could have been seen in front 
of the defendant, then he is not guilty, although they may 
also believe, from the evidence, that the witness Birch did not 
see it while walking by his side to the spring.” The court re- 
fused both of these charges, and the defendant excepted to 
their refusal ; and their refusal is now assigned as error. 


W. D. Roserts and F. M. Woop, for the prisoner. 
BEN. GARDNER, Attorney General, for the State. 


B. F. SAFFOLD, J.— To constitute concealment, it is not 
necessary that the weapon may be seen from without, by in- 
spection, or examination, more or less close ; it is sufficient if 
it is hidden from ordinary observation ; and this must be de- 
termined by the jury. Of course, if the jury are not con- 
vinced of its being carried concealed, the defendant must be 
acquitted. One witness testified, that the pistol was strapped 
around the defendant’s waist, in such manner as to exhibit the 
handle of it to persons in front of him. The court erred in 
refusing to charge the } jury, a8 requested, that they must acquit 
VOL Il. 2 














SUPREME COURT [June Term, 


[Boulo v. State.] 


the defendant, if they were not convinced, from all the evi- 
dence, that he did carry the pistol concealed about his person. 
The judgment is reversed, and the cause remanded. 
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Boulo v. The State. 
Indictment for Assault with Intent to Murder. 


Plea in abatement to indictment, on account of defects in grand jury.— Under 
the statutes of this State (Rev. Code, §§ 4087, 4187), a plea in abatement to an 
indictment, on account of any disqualification or incompetency of any one or more 
of the grand jurors by whom it was found, or any irregularity in the drawing and 
summoning of the grand jurors, “except that they were not drawn in the presence 
of the officers designated by law,” cannot be entertained. These statutory provis- 
ions are not affected by the act approved Dec. 31, 1868, entitled ‘“‘ An act to amend 
section 4063 of the Revised Code.” Sess. Acts 1868, p. 551. 


From the City Court of Mobile. 

Tried before the Hon. C. F. Mouton. 

The prisoner in this case was indicted for an assault on John 
Wolfe with intent to murder him. He pleaded in abatement 
to the indictment: Ist, that Henry Carver, one of the grand 
jurors by whom it was found, was incompetent to act as a 
grand juror, because he was over sixty years of age; and, 2d, 
that the grand jurors were not drawn and selected according to 
law, because they were not selected from the list of registered 
voters of the county, without distinction or discrimination on 
account of race or color, but persons of color were ignored and 
rejected, and white persons only were selected, ** whereby this 
defendant was and is deprived of his civil rights and privi- 
leges.”’ The court sustained a demurrer to these pleas, and its 
ruling on the demurrer is here assigned as error. The record 
does not show what causes of demurrer, if any, were specially 


assigned. 
ALEX. McKinstry, for the prisoner. 
BEN. GARDNER, Attorney General, for the State. 


BRICKELL, J. — The common law, as recognized in this 
State, made it a fatal objection to an indictment, to be pre- 
sented by a plea in-abatement, that the grand jury finding it 
were not drawn, selected,summoned, and empanelled as required 
by law; or that any one or more of the grand jurors had not 
the prescribed qualifications, or were disqualified from serving 
as jurors. Collier v. State, 2 Stew. 388; State v. Williams, 
3 Stew. 454; State v. Williams, 5 Port. 130; State v. Green- 
wood, Ib. 474; State v. Middleton, Ib. 484; State v. Ligon, T 
Port. 167 ; Nugent v. State, 19 Ala. 540; Morgan v. State, Ib. 
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556. In its practical operation, this rule led to mere technical, 
and, sometimes, captious objections, which delayed criminal 
prosecutions, and impeded a fair, just administration of the 
criminal law. To obviate these consequences, and at the same 
time not to impair the right of persons accused of crime to an 
investigation and presentment by a grand jury of ‘good and 
lawful men,” the Code of 1852 declared it the duty of the court 
to ascertain, before the grand jury was charged, that the per- 
sons composing it possessed the requisite qualifications, and 
prohibited any challenge to the array. Code of 1852, § 3471. 

It was also provided, that no objection should be taken to an 
indictment, by plea in abatement or otherwise, on the ground 
that any member of the grand jury was not legally qualified 
as a juror, or to pass on an indictment against the defendant ; 
or that the persons composing the grand jury were not legally 
drawn or summoned; or on any other ground going to the 
formation of the grand jury, except that they were not drawn 
in the presence of the officers, or a majority of them, designated 
by law. Code of 1852, § 3591. These provisions were incor- 
porated in the Penal Code of 1866, and are now embodied in 
the Revised Code. R. C. §§ 4087, 4187. 

It is not asserted in either of the pleas in abatement, that 
the grand jurors were not drawn in the presence of the officers 
designated by law. The first plea in abatement simply avers 
the disqualification of a single member of the grand jury. 
The second is, that the officers charged by law with the duty 
of drawing and selecting the grand jury discriminated against 
persons on account of race and color. Entertaining these pleas 
would have been a direct violation of the statute to which we 
have referred. The second plea would scarcely have been en- 
tertained at common law, either as ground of challenge to the 
array, or as matter of abatement of the indictment. It is not 
pretended that the jurors selected did not possess the requisite 
qualifications, or that they were not unexceptionable. When, 
at common law, the jurors selected were unexceptionable, it 
was not matter of objection, that others equally unexception- 
able were excluded. People v. Jewett, 8 Wend. 314. The 
demurrers to the pleas were properly sustained. 

There is no reason for apprehending that, under our statutes, 
any right of persons accused will be prejudiced by the selec- 
tion and empanelling of an improper grand jury. On the court 
is devolved the duty of ascertaining that each juror possesses 
the requisite qualifications, as a preliminary to giving in charge 
to the jury the duties they are required to perform. This duty 
the court uniformly observes, thereby guarding against the in- 
troduction of persons not fit or qualified to serve. Any person, 
as amicus curie, can suggest the unfitness of any juror ; and, 
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if necessary, the court would hear evidence, and determine the 
question. If the officers charged with the duty of drawing, 
selecting, and summoning the jury are negligent or unfaithful, 
a suggestion to the court would lead to an investigation, and 
the setting aside of the panel. If they wilfully disregard the 
provisions of the statute, they would subject themselves to pun- 
ishment for an abuse of their authority and a contempt of court. 
They have no power to exclude any person on the list of regis- 
tered voters, whom they do not know or have good reason to be- 
lieve is disqualified by law. They should know or believe the 
person excluded to be under the age of twenty-one years, or 
over the age of sixty years, or a habitual drunkard, or afflicted 
with a permanent disease, or incompetent to discharge with 
honesty, impartiality, and intelligence the duty of a juror, or 
not esteemed in the community for integrity, fair character, and 
sound judgment. ‘This is surely a better course, more promo- 
tive of a speedy and just administration of law, than, in any 
and every criminal case, the interposition of challenges or dila- 
tory pleas. 

The Revised Code, pursuing the provisions of the Code of 
1852, required juries, grand and petit, to be selected from the 
list of householders and freeholders residing in the county. R.C. 
§$ 4062-5. The act of 1868 (Pamph. Acts 1868, p. 551) 
changed these sections of the Code, only so far as to require the 
selection of the juries from the lists of registered voters, instead 
of the list of householders and freeholders. ‘This is the full ex- 
tent of its operation. It does not affect any other statutory 
provisions than those contained in the sections of the Code last 
referred to. By its title, it purports to be an amendment of 
section 4063 of the Revised Code. In the body of the statute 
that section is recited, and is there amended in the respect we 
have stated. It is not at all in conflict, but perfectly con- 
sistent — as consistent as was the section of the Code amended 
— with sections 4087 and 4187. 

There is no error in the record, and the judgment is atlirmed. 
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Phillips v, The State. 


Indictment for Gaming. 


Card playing at “house or place where spirituous liquors are retailed.’ — To 
authorize a conviction under an indictment for gaming (Rev. Code, § 3620), on 
proof that the defendant played at a game with cards, by night, in a private bed- 
room in the second story of a building, it is not sufficient to show that spirituous 
liquors were retailed in one of the stores below, but a business connection must 
be shown between the store and the bed-room. 
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[Phillips v, State.] 


From the City Court of Lee. 
Tried before the Hon. Jno. M. CHILTON. 


1874.] 





W.H. BARNEs, for the prisoner. 
BEN. GARDNER, Attorney General, for the State. 


PETERS, C. J.— The general assembly of this State has 
not yet seen fit to denounce card-playing as a public offence, 
unless it is engaged in in certain named places. It requires an 
act of playing “cards in some of the places named, to constitute 
guilt. U nless both these elements enter into the charge alleged, 
the accused should not be convicted. The offence created by 
the statute is ‘* Card-playing at public places.” It is thus de- 
fined in the Revised Code: “ Any person, who plays at any 
game with cards, dice, or any device or substitute for either 
cards or dice, at any tavern, inn, storehouse for retailing 
spirituous liquors, or house or place where spirituous liquors 
are retailed, sold, or given away ; or in any public house, high- 
way, or other public place, or any outhouse where people re- 
sort, must, on conviction, be fined not rr than twenty, nor 
more than fifty dollars.” Rev. Code, § 3620. It is quite 
evident that it is not the object of the snl just quoted to 
condemn the playing with cards merely for amusement, at a 
place rendered private ~ its use. Clark v. State, 12 Ala. 
492; Sherrod vy. State, 25 Ala. 78.; Burdine v. State, 25 
Ala. 60. In the first and second of the cases above cited it 
was settled, that a physician’s shop might be a public place by 
day, and a private place by night; and in the latter case the 
same distinction was applied to a lawyer’s office, under like cir- 
cumstances. In Clark's Case, Judge ORMOND declares: *“* The 
mischief designed to be prevented was the exposure of the 
practice of gaming, or playing at games of chance, to in- 
discriminate observation, by which the young and unwary 
might be led to engage in it.” 12 Ala. 493. 

In the case at bar, the playing was not in any of the places 
named in the statute, but in the private bed-room of the ac- 
cused, at night, when no other persons were present, or en- 
titled to be present, save the two persons who engaged in the 
game. ‘The bed-room was in the second story of a two-story 
building, in the first story of which there were three stores, one 
of which was a place where spirituous liquors were retailed or 
sold. But it was not shown that the bed-room above said had 
any business connection with the liquor store in the first story 
of the building. I know no valid reason why a liquor vendor’s 
private sleeping-room may not be as sacred as the office or the 
shop of a lawyer or a doctor ; or how it happens that, under 
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the same laws, the immunity of the one is broader than that of 
the other. If a bed-room, because it is a bed-room, is sacred 
in the one case, reason and even-handed justice should make it 
soinall. If the legislature had intended to have prohibited a 
grocery keeper and liquor vendor from playing cards in his 
private bed-room at night, it would have been very easy to 
have said so; and the omission to do this is the strongest 
evidence that it was not intended. And clearly such a play- 
ing is not within the mischief of the statute, as declared by 
Judge ORMOND, and from which we may attain to an inflexible 
rule for the interpretation of the section of the Code above 
quoted. 

I think the case of Johnson v. The State (19 Ala. 527), com- 
pared with Clark’s Case (12 Ala. 492), and Burdine’s Case (25 
Ala. 60), has gone about as far as a fair and just construction 
will permit. In the case first named, Justice CHILTON declares : 
“* The object of the statute was not only to suppress the evil 
practice of gaming, but to disconnect it from tippling-shops, 
and houses where ardent spirits are retailed ; and whether the 
gaming takes place in the room where the retailing is carried 
on, the one in which the parties keep their books, or in which 
they or their clerks sleep, if connected with the same estab- 
lishment, and constituting an appendage thereto, the party 
playing is equally guilty.” 19 Ala. 528. This very clearly 
shows that there must be a business connection between the 
ptivate sleeping-room and the retail establishment, in order to 
constitute guilt. The proof does not show such a connection 
in this case. Yet the charge of the court could only be sus- 
tained on such proof. As such proof did not exist, the charge 
was vicious. It was, therefore, erroneous. Upon the evidence, 
the accused should have been discharged in the court below. 
In this, we do not intend to overrule the former decisions of 
this court upon the construction of the statute against gaming, 
but to declare that it is necessary to show a connection of a 
business character between the sleeping-room and the retail 
establishment. 28 Ala. 47; Huffman v. The State, 29 Ala. 
40. 

The judgment of the court below is reversed, and the cause 


is remanded for a new trial. 
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McInnis v. The State. 


Indictment for Gaming. 


Raffling.— Under an indictment for gaming (Rev. Code, § 3620), a conviction 
may be hadjon proof that the defendant and another person “ bought each a chance 
in a raffle for a pocket-book, and raffled for the same by throwing dice for it ;” 
and where this is all the evidence, the court may instruct the jury, on request of 
the prosecuting attorney, “ that they must find the defendant guilty if they believe 
the evidence.” 


From the Circuit Court of Sumter. 

Tried before the Hon. LUTHER R. SMITH. 

The indictment in this case charged, that the defendant 
‘played at a game with cards or dice, or some device or sub- 
stitute for cards or dice, at a tavern, inn, storehouse for retail- 
ing spirituous liquors, or house or place where spirituous liquors 
were at the time sold, retailed, or given away ; or in a public 
house, highway, or some other public place ; or at an outhouse 
where people resort.” On the trial, as the bill of exceptions 
states, one E. J. Browne, a witness for the prosecution, testified 
that, within twelve months before the finding of the indictment, 
‘the and the defendant bought each a chance at a pocket-book 
in the storehouse of J. J. Hillman at ‘ Jones’s Bluff,’ a public 
place in said county, and raffled for the same by throwing dice 
for it.” The defendant objected to the introduction of this 
evidence, and reserved an exception to the overruling of his ob- 
jection. ‘ This being all the evidence, the court charged the 
jury, that if they believed from the evidence, beyond a reason- 
able doubt, that the defendant played at a game with dice, at a 
public place in the county, within twelve months before the 
finding of the indictment, they must find him guilty.” The 
court also charged the jury, on the request of the prosecuting 
attorney, “that they must find the defendant guilty, if they 
believe the evidence in the case.” The defendant excepted to 
each of these charges, and requested the court to instruct the 
jury, ‘* That if they find, from the evidence, that the defendant 
took a chance at a raffle for a pocket-book, and played with 
dice in no other way, they must acquit him.” The court re- 
fused this charge, and the defendant excepted to its refusal. 
The charges given by the court, the refusal of the charge asked, 
and the admission of the evidence objected to, are now assigned 
as error. 


W. G. Lirrte, and S. H. Sprort, for the prisoner. — 1. 
Raffling was not a misdemeanor at common law. 2 Bishop on 
Criminal Law, 506; State v. , 3 Ala. 735. It has 
never been considered a public offence under our statutes, and 
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is not within the mischief intended to be remedied by the stat- 
utes against gaming. It is rather a species of lottery, recog- 
nized by public opinion as harmless, and often used for chari- 
table and benevolent purposes. It has never been prohibited 
by law, and has frequently been made a source of revenue by 
positive enactment. The same legislature that passed the law 
against gaming, under which this indictment was framed, also 
licensed raffles, and further provided that, if the proceeds of the 
raffled property went to any charitable association, the license 
or tax should be remitted. To punish a citizen for an act 
which has never been prohibited by law, which has long been 
sanctioned by public opinion, and even encouraged by revenue 
laws, would be violative of the first principles of criminal jus- 
tice. An act which has been licensed by law for twenty years 
or more cannot become an indictable offence by implication, 
on account of a repeal of the law, or an omission to reénact it. 
Mosely v. State, 14 Ala. 394; Darling Jones v. The State, 26 
Ala. 155. 

2. The charge given by the court on the request of the solic- 
itor was an invasion of the province of the jury. Huffman v. 
The State, 29 Ala. 40; Carter v. The State, 33 Ala. 429; 
Dugger v. Taylor, 46 Ala. 3820; Foster v. The State, 47 Ala. 
640. 


BEN. GARDNER, Attorney General, for the State. 


B. F. SAFFOLD, J.— Raffles have been licensed in this 
State; and in Hawkins v. State (33 Ala. 453) it was held, 
that gaming under R. C. § 3620 (8243) did not include buy- 
ing a chance in a licensed raffle. In Darling Jones v. State 
(26 Ala. 155), throwing dice for money, in the same way as in 
raffling, was considered to authorize such a charge as was given 
in the present case ; but stress was laid on the throwing for 
money instead of property, raffling being then a licensed game. 
Our present law takes no account of the name of the game, and 
raffling, in terms, is neither allowed nor prohibited. R. C. 
§ 4154. The fine for such gaming as is here charged is not less 
than twenty, nor more than fifty dollars. The defendant was 
fined twenty dollars. 

There is no doubt that gaming or gambling can be carried 
on as deeply by raffling, or in the manner of raffling, as by any 
other means. Its viciousness and demoralizing tendency caused 
the legislature to prohibit it in public, whether anything was 
staked on the game or not. 

Our statutes and reports are full of the most sweeping enact- 
ments and decisions condemnatory of gaming in any form in 


public places. The ingenuity of gamesters has been met by a 
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broader prohibition, and a more elastic construction of it, until 
all gaming in public with cards or dice, or any device or sub- 
stitute for them, has been forbidden. In Holland v. The State 
(8 Porter, 292), an indictment under the act of 1828, which is 
very similar to R. C. § 3620, for playing at cards, was held 
sufficient, without setting out that it was a game with cards. 
The statute itself so directed, and even dispensed with proof 
of what the game was, or whether anything was bet on such 
game. ‘The court said: ‘* Good policy requires that persons 
should bé prohibited from playing at cards in places where 
others might witness, and be injured by their example.’ The 
entire current of authority since is in accord with this decision. 
The gist of the offence seems to be the publicity given to the 
playing ; and as the proof is uncontradicted that the defend 
ant did the act which is forbidden, the charge was correct. 
There is no margin for intention. 
The judgment is affirmed. 


O’Byrnes v. The State. 
Indictment for Resisting Officer in Execution of Process. 


1. Construction of statutes ; legislative adoption of judicial construction. —In the 
subsequent enactment of a statute, substantially the same as one which has already 
received a judicial construction, the legislature will be presumed to have known 
that construction, and to have intended to adopt it. 

2. Organization of grand jury by court, after quashing regular venire. — The pre- 
siding judge of the cireuit or city court, having quashed, ex mero motu, the venire 
drawn and summoned as grand jurors for the term by the officers charged with 
that duty (Rev. Code, §§ 4062-72), has no power to originate and organize an- 
other grand jury in their stead; and an indictment found by such grand jury is 
unauthorized and void. 

3. Objection to indictment on account of defects in grand jury. — When the record 
shows that the indictment was found by a grand jury who were summoned and 
organized by the court without authority, the objection is available on motion in 
arrest of judgment, or on error. 


From the City Court of Eufaula. 

Tried before the Hon. E. M. Kets. 

The prisoner in this case was indicted for resisting a con- 
stable in the execution of legal process. The indictment was 
found at the regular December term of the court, 1873. In 
describing the organization of the grand jury at that term, the 
record contains the following recitals: ‘“* The sheriff brought 
into court the venire of the grand jury heretofore issued by the 
clerk, commanding him to summon the persons therein named 
to serve as grand jurors for the present term of the court. 
His honor the presiding judge called on the sheriff for the said 
venire, and, after examining the same, declared it quashed, for 
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of two or three persons whose names had appeared to a _pub- 
lished paper, saying that they would receive bills of the Eagle 
§ Phenix Manufacturing Company of Georgia, in payment 
of claims, or for goods purchased. Said venire being thts 
quashed, the sheriff was ordered by the court to summon forth- 
with eighteen persons to serve as grand jurors for the present 
term of the court.” The record then sets out the names of the 
persons summoned under this order, and recites that they were 
duly organized and sworn as grand jurors; and the indictment 
against the defendant was found and returned into cotrt by the 
grand jury thus organized. On the trial, as the bill of excep- 
tions states, after a demurrer to the indictment had been over- 
ruled, and the defendant had pleaded not guilty, “the defend- 
ant objected to being put upon his trial on the indictment, on 
the ground that it was not found and returned into court by a’ 
grand jury —that it was not found by a regular grand jury, 
nor by a special grand jury; and that the grand jurors by 
whom it was found and returned into court were not drawn in 
the presence of the officers designated by law for the drawing 
of grand jurors, and offered to make proof of the same. The 
court refused to hear the evidence, and overruled said objec- 
tions; to which the defendant excepted.” This ruling of the 
court, with others, is now assigned as error. 


bo 
fon) 


OatTEs & McKLERoy, for the prisoner. 
BEN. GARDNER, Attorney General, for the State. 


BRICKELL, J.— Under our statutes, it was made the 
duty of the sheriff of each county to obtain biennially a list of 
the householders and freeholders residing in his county, from 
which list must be selected the names of such persons as nay 
be thought competent to discharge the duties of grand and 
petit jurors for the county. R.C.§ 4062. The sheriff, judge 
of probate, and clerk of the circuit court, or any two of them, 
must meet, biennially, on the first Monday in May, or within 
thirty days thereafter, at the office of the clerk of the circuit or 
city court, and select from said list the names of such persons 
as, in their opinion, are competent to discharge the duties of 
grand and petit jurors with honesty, impartiality, and intelli- 
gence, and are esteemed in the community for their integrity, 
fair character, and sound judgment; but no person must be 
selected who is under twenty-one years of age, or over sixty 
years of age, or who is a habitual drunkard, or who is afflicted 
with a permanent disease. R.C.§ 4063. These sections of the 
Code have been amended, so as to require the jurors to be 
drawn annually, from the lists of registered voters on file in 
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the office of the judge of probate. Acts of 1868, p.551. The 
lists of the persons selected as jurors are required to be filed in 
the office of the judge of probate. R.C.§ 4065. He is re- 
quired, on receiving the list, to write each name on a separate 
piece of paper, which must be folded, or rolled, so that the 
name will not be visible, and deposit the same in a box se- 
eured by locks, which must be kept by him. R.C. § 4066. At 
least twenty days before each regular term of the city or cir- 
cuit court, the judge of probate, sheriff, and clerk of the circuit 
or city court, or a majority of them, are required to draw from 
the box the names of eighteen persons to serve as grand jurors. 
R. C. § 4067. The manner of drawing is specified, and a 
minute of it is required to be kept, which must be signed by 
the officers present, and filed in the office of the judge of pro- 
bate. R.C. § 4069. The list of the persons drawn to serve as 
grand jurors is made out by the judge of probate, signed by 
him, and delivered to the clerk of the circuit or city court, as 
the jury may be intended for the one or the other court. R. 
C.§ 4071. On the receipt of the list, the clerk must issue 
an order in writing to the sheriff, to summon the persons 
drawn as grand jurors to serve in that capacity. R. C. § 4072. 

The tenth chapter of the Penal Code of 1841 (Clay’s Dig. 
450) is not materially variant from the present statute. That 
chapter was the subject of consideration in the case of Brooks 
v. The State (9 Ala. 9); and it was declared that the purpose 
was to provide a select class of individuals to serve as grand 
and petit jurors, instead of permitting them to be constituted, 
as well as summoned, at the discretion of the sheriff, or other 
executive officer of the law, from the citizens of the county 
generally, and at large. It was further said, the selection of 
this class of individuals is confided to a board of commissioners 
(then the sheriff, judge of the county court, and clerk of the 
circuit and county courts, who were charged with the duties 
now devolved on the judge of probate, sheriff, and clerk of the 
circuit or city court), and that is invested with large discretion- 
ary powers in the selection and rejection of individuals who are 
to discharge the responsibilities of jurors; and that they were 
entirely independent of supervision or control. This judicial 
construction, it is presumed, was known to the legislature, 
when they adopted the Code containing the same statute sub- 
stantially ; and it is further presumed they intended to adopt 
this construction. 1 Brick. Digest, 349, § 2. 

[2.] The court has no power to originate a grand jury, unless 
the officers charged with the duty of selecting, drawing, and 
summoning such jury have neglected to perform their duties, 
and no grand jury is returned to serve at the term of the court. 
R. C. § 4088. Or if, after the discharge of the grand jury, 
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during the session of the court, an indictable offence is com- 
mitted, when, in its discretion, it may cause the summoning of 
a grand jury, to inquire of such offence. R.C. § 4084. Or, 
when a special term of the court is held, and, in the opinion 
of the presiding judge, the public good requires the organiza- 
tion of a grand jury. R.C.§ 4085. The record in this case 
discloses that the sheriff returned, or brought into court, the 
venire issued by the clerk, commanding him to summon the 
persons therein named to serve as grand | jurors during the term 
of the court, at which the indictment against the ¢ appellant was 
found. The presiding judge called for the venire, and, after 
examination, quashed it, “for the reason, as he alleged, that 
there were on said venire the names of two or three persons, 
whose names had appeared to a published paper, saying that 
they would receive bills of the Hagle & Phenix Manufactur- 
ing Company of Georgia, in payment of claims, or for goods 
purchased. Said venire being thus quashed, the sheriff. was 
ordered by the court to summon forthwith eighteen persons to 
serve as grand jurors for the present term of this court.” Un- 
der this order a grand jury was summoned by the sheriff, and 
empanelled, and the indictment against appellant returned a 

** true bill.”’ 

We cannot doubt that a grand jury, constituted in any other 
manner than prescribed by the statute, is, in the language of 
this court, in State v. Brooks, supra, “ without legal warrant.” 
a grand jury is not a mere assemblage of fifteen or eighteen 
persons in the jury box, congregated by an order of the court, 
or by their own volition, or at the summons or on the behest of 
an unauthorized person. It is a constituent element of a cir- 
euit or city court, having criminal jurisdiction, sitting at a reg- 
ular term, drawn, selected, and summoned in a mode clearly 
prescribed, under the superintendence, and in the exercise of 
the sound judgment, of sworn officers of the law. MeJillen v. 
State, 8 Sm. & Marsh. 587. The statute, it is true, declares 
that its provisions in relation to the selection, drawing, and 
summoning of jurors are merely directory ; and that juries se- 
lected, draw n, and summoned at an earlier or later day must 
be deemed legal. R. C.§ 4086. When this statute is read, 
as it must be, in connection with the succeeding section of the 
Code, prohibiting any objection to the formation of the grand 
jury except that it was not drawn in the presence of the of- 
ficers designated by law (R. C. § 4087), it is obvious that it 
is indispensable to the oountitedion of a grand jury (unless 
the particular case in which the court is empowered to form or 
originate a jury exists), that it shall be drawn by the officers 
having exclusive authority to draw it. When they have ex- 
ercised the power, the power itself is exhausted. Their action 
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is final, and not subject to the supervision or control of the 
court. The power of the court to form or originate a jury 
cannot arise, when they have drawn the jury, and it has been 
summoned. 

It is inconsistent with the statutes conferring on the court 
power in special cases to form a grand jury, to suppose that 
there is any such general power in the court, or that it exists in 
any other than the particular case. If there was a general 
power, the statutes would have no office to perform. There not 
being such general power, the expression of the power in partic- 
ular cases excludes its existence in any other. The special power 
extends only to a case in which the officers designated by law 
to select, draw, or summon a grand jury, have neglected to 
perform their duties, or to cases in which they have not the 
power. These officers are not authorized to draw and summon 
a grand jury for a special term of the circuit or city court. 
Therefore, when the public good may require it, the court can 
originate a grand jury for a special term. Or, if the grand 
jury drawn and summoned according to law have finished their 
labors and been discharged, the term of the court not h: aving ex- 
pired, and a criminal offence i is committed, which, in the judg- 
ment of the court, requires immediate investigation, then, the 
officers designated to draw and summon not having acted, and 
the power which they possess, so far as it refers to that term of 
the court, having been exhausted, the court may form a grand 
jury. 

The object of the statutes cannot be mistaken. If the power 
ever existed in any court, which the court in this case exerted, 
it was intended to withdraw it. Such a power is so irrespon- 
sible, —so capable of Being used to impair the sanctity and 
purity of the grand jury, — that the legislature have, in effect, 
denied its existence. If the court could legally set aside the 
venire drawn and summoned by the officers having authority 
to draw and summon it, the power is unlimited. “The jurors 
summoned under its order could be set aside in the exercise of 
the same power, and so from time to time, until a jury was 
organized to meet the caprice or prejudice of the judge. The 
practical results of the operation of the action of the court are 
opposed to the spirit of all our laws. Portis v. State, 23 Miss. 
o7 TS. 

[3.] The matter affirmatively appears on the record, and 
is the subject of a motion in arrest of judgment. Miller v. 
State, 33 Miss. 356. Consequently, it is an error we are bound 
to notice, whether presented to the court below or not. Har- 
rington v. State, 36 Ala. 236. 

The judgment of conviction must be reversed, and a judg- 
ment be here rendered quashing the indictment, and discharg- 
ing the prisoner. 





1874.| 








SUPREME COURT [June Term, 
[Drake v. State.] 


Drake v. The State. 
Indictment for Carnal Knowledge of Female Child. 


1. Peremptory challenge of juror.—In a criminal case, the prisoner’s right to 
challenge a juror peremptorily, if not waived, is not lost until the juror is sworn, 
or until the oath is tendered to him ; and a waiver of the right will not be implied, 
especially in a case of felony, because the prisoner, after twelve jurors had been 
drawn, and had taken their seats in the jury box, and the places of two who were 
challenged had been filled, being asked by the court, “if he was now satisfied,” re- 
plied, “I have nothing to say at present,” and did not object to any of them until 
after some had been sworn, when he challenged one of the others, who was rising to 
take the oath. 

2. Examination of witness as to character. — A witness in a criminal case, having 
testified that he is acquainted with the prisoner’s general character, may be asked, 
“ What is it?” and it is error to refuse to allow the question, because the prisoner 
ae modify it at the suggestion of the court, so as to “ ask whether it is good 
or bad. 

3. Proof of character. — It is the settled doctrine of this court, that proof of the 
prisoner’s previous good character is admissible, not only where a doubt exists on 
the other proof, but to generate a doubt of his guilt.1 

4. Abstract charge. — There is no error in refusing an abstract charge, although 
it may assert a correct legal proposition. 


From the Circuit Court of Hale. 
Tried before the Hon. M. J. SAFFOLD. 


GARRETT & WALKER, for the prisoner, cited the following 
eases: 1. As to the right of challenge at any time before 
the juror is sworn, Bell §& Murray v. The State, 48 Ala. 684 ; 
Hooker v. The State, 4 Ohio, 350; State v. Cameron, 2 Chand- 
ler, 181; People v. Bodine, 1 Denio, 310; People v. Kohle, 
4 Cal. 198; 6 Blackf. 299; 7 Ib. 593; 8 Ib. 194; 2 Nevada, 
232; Spencer v. De Frank, 3 Iowa, 216; 4 Bla. Com. 366; 3 
Kelly, 459; Cancemi v. The People, #8 N. Y. 136. 

2. As to evidence of character, Felix v. The State, 18 Ala. 
720; Fields v. The State, 47 Ala. 603 ; Roscoe’s Cr. Ev. 96. 


BEN. GARDNER, Attorney General, for the State. 


PETERS, C. J. — The offence with which the prisoner was 
charged in this prosecution is the very grave crime of having 
carnal knowledge of a female under the age of ten years. Rev. 
Code, § 3663. The defendant was convicted on the trial in the 
court below, and sentenced to be hung on Friday, the 22d day 
of May, 1874, which day is now passed ; and the execution of 
the sentence was suspended, for and until sixty days after the 
commencement of the then next ensuing term of this court. 


1 The reporter does not belicve that the opinion in this case was intended to 
change the settled rule of law, as laid down in the several cases cited, and he has 
therefore made the head-note conform to those cases, and not to the language of 
the opinion. — Rep. 
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Rev. Code, § 3917. The defendant below brings the case to 
this court. 

The charge in this case involves the life and liberty of the 
accused. The right to life and to liberty are always regarded 
by the courts with the greatest tenderness and care. They are 
to be favored. How is this to be done? Certainly by a most 
liberal construction of all laws made for the trial of persons 
accused of offences which are punished by a forfeiture of lib- 
erty, or with death. Actuated by this humane design of the 
law, in the case of Bell ¢ Murray v. The State, at the January 
term of this court in 1873, it was settled that, ‘‘on the trial of 
a felony, the defendant’s right to the peremptory challenge of a 
juror is to be kept open wntil the juror is sworn.” The bill of 
exceptions in this case — and it is by this that this court must 
be governed —shows that “twelve jurors had been drawn, and 
accepted, as they had been respectively put upon the defend- 
ant, and had taken their seats in the jury-box.” Two of these 
jurors were then challenged peremptorily, and the challenges 
were allowed, and their places were supplied by others from 
“the special venire.” The court then asked the accused ‘ if 
he was now satisfied?” ‘This was before any juror had been 
sworn. The accused then responded to the inquiry of the court 
in these words, “I have nothing to say at present.” This in- 
quiry and answer were twice repeated. The court then directed 
the clerk to swear the jury, and eight jurors were sworn with- 
out objection. Then the clerk proceeded to swear Thomas J. 
Mayfield, who was one of the four remaining of those seated in 
the jury-box as above said, but who had not been sworn. As 
Mayfield rose from his seat to be sworn, the defendant chal- 
lenged him peremptorily. His peremptory challenges were not 
exhausted. The court refused to allow the challenge, and put 
the juror upon the prisoner in spite of his objection. This 
was excepted to and made a part of the record. In this the 
court erred. Evidently, neither the court, nor the accused, 
understood the mere seating the jurors in the jury-box who 
had been drawn to be a final acceptance ; because two of them 
were permitted to be challenged, and removed from the jury, 
after this; and other persons were selected in their stead, ap- 
parently as a matter of course. This would not have been 
done, had it been understood and intended, by such practice, 
to have closed the opportunity to exert the right of challenge. 
Then, the practice thus far was not intended to be construed 
as a waiver of the right of challenge. And the further answer 
of the accused to the inquiry of the court, “I have nothing to 
say at present,” was not an absolute waiver of the further 
right to challenge. His subsequent objection shows that he 
did not so intend it. If he did not, he should not to be held 
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to be bound by it, in so delicate and important a charge as that 
urged against him i in the prosecution. 

The Code directs how the j jury shall be selected for the trial 
of capital offences; but it does not prescribe the manner and 
time of making the challenges ‘allowed by law. Rev. Code, 
$$ 4177, 4178. Doubtless this was omitted because there e was 
already a sufficient form for this purpose in use at common 
law, or that which had been derived from the English practice. 
Archbold, in his work on Criminal Procedure, lays down the 
practice to be this: ‘* Upon a full jury appearing, the prisoners 
who have been arraigned being at the bar, the clerk of the ar- 
raigns at the assizes, or the clerk of the peace at sessions, in 
cases of treason and felony, addresses the prisoners thus: ¢ Pris- 
oners, these good men, who shall now be called, are the jurors 
who are to pass between our Sovereign Lady the Queen and you, 
and upon your (respective) trials ; if therefore you (or either of 
you, or any of you) would challenge them, or any of them, you 
must challenge them as they come “to the book to be swor n, and 
before they are sworn, and your challenge shall be heard.’” 2 
Archb. Cr. Pl. (Waterman’s ed.) p. 162, top. This formula, 
changed so as to insert ** The State of Alabama” in lieu of the 
words ‘our Sovereign Lady the Queen,” would suit our own 
practice; but it is not necessary that it should be used. It, 
however, shows that the right of challenge is to be kept open 
until the juror is sworn, or the oath or affirmation is tendered 
to him. Under the rule thus shown, a proper practice would 
be this: After the accused is arraigned, and the jurors sum- 
moned to try him have been called into court, to draw one as 
required by ‘the statute, and, if he is not challenged by the 
State, or by the prisoner, he should be sworn, and “put in the 
jury-box, under the charge of a bailiff of the court; then, a 
second name of the jurors summoned should be drawn, and, if 
not objected to, he should be sworn as before; and so proceed 
with ~ selection of one juror at a time until the jury is com- 
plete. 2 Archb. p. 162, supra; Rev. Code, $§ 4177, 4178. 

2. The defendant in the court below, during the trial, asked 
a witness whether he knew the * general character ” of the ac- 
cused. The witness answered, “I do.’’ He was then further 
asked, “ What is it?”’ The court then said to the defendant, 
” Ask him” (the witness) * whether it is good or bad.” The 
defendant declined to modify his question. After this, the 
court told the defendant to “Go on.” Thereupon the defend- 
ant* repeated his question as at first propounded, and the court 
said to the witness, ‘* Answer it, good or bad.”’ The counsel for 
the defendant then objected “ to ‘the court’s instructing the wit- 
ness how to answer the question.’ On this, the court “ ruled 
the question out,”’ without the same having been answered by 
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the witness. To this ruling the defendant excepted. The 
question was not improper, as asked by the accused, and the 
court erred in ruling it out without allowing it to be answered. 

8-4. It is only necessary further to notice the refusal of the 
court to give the second charge asked by the defendant below. 
It was in these words: ‘* Good character is admissible in this 
case, to generate a reasonable doubt.” Abstractly, this was a 
proper charge. It is the settled doctrine of this court, that 
where a doubt exists on the other proof as to the guilt of the 
accused, previous good character is competent evidence to gen- 
erate a doubt of his guilt. Helix v. State, 18 Ala. 720; Du- 


pree V. State, 33 Ala. 380; Harrison v. State, 37 Ala. 154; 


Hall v. State, 40 Ala. 698. But, in this case, there was no 
evidence whatever of character, good or bad. The charge was, 
therefore, abstract, and it was properly refused. 1 Brickell’s 
Digest, p. 340, § 64, cases there cited. 

For the errors above indicated, the judgment of the court 
below is reversed, and the cause is remanded for a new trial. 
In the mean time, the defendant (said Felix Drake) will be 
held in custody until discharged by due course of law. 


Prewitt v. The State. 


Indictment for Assault and Battery. 


Assault and battery on hired county convict.— The hirer of a convict under sen- 
tence of hard labor for the county, has no authority to inflict personal chastise- 
ment on him; and where the whipping is done deliberately, and without sudden 
provocation, the previous misconduct of the convict is no justification or mitigation 
of the offence. 


From the Circuit Court of Lowndes. 
Tried before the Hon. JAMES Q. SMITH. 


R. M. WIL.rIAMson, for the prisoner. 
3EN. GARDNER, Attorney General, for the State. 


B. F. SAFFOLD, J.— The defendant in this case was 
convicted under an indictment charging him with assaulting 
and beating Charles Warren. He was sentenced to a fine of 
three hundred and twenty-five dollars, and to six months im- 
prisonment in the county jail. Charles Warren was under 
sentence of hard labor for the county, and was hired to the de- 
fendant at the time the offence was alleged to have been com- 
mitted. He was clearly proved to have been tied, and consid- 
erably whipped by the defendant with switches. He gave no 
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such provocation as authorized such treatment, although it is 
not unlikely he was a very idle and worthless servant, indis- 
posed to work, and fruitful of excuses for not doing so. Never- 
theless, his condition as a county convict gave no right to the 
defendant to whip him. Section 38779 of the Revised Code 
empowers the court trying the offender, or the court of county 
commissioners, to confine, chain, or otherwise shackle such per- 
son, in specified cases ; and sections 3686 and 3687 forbid the 
infliction of any other or greater punishment than is authorized 
by law. 

The charges of the defendant, which were refused, set up as 
a defence to the prosecution, or in mitigation of the punishment, 
the ill-behavior of Warren in mistre: iting mules, cutting up 
cotton, and in being turbulent, noisy and prof: ine, for die 3 pur- 
pose of irritating the defend: ant, or provoking him toa ditticulty 
with himself. There was some evidence of such conduct on 
the part of Warren ; but none of the purpose assigned, except 
his declaration to a witness, * that the best thing he could do 
would be to get rid of the defendant, and get some other per- 
son to hire him, who would treat him better than to give him 
no clothing, and no medicine when sick, and to compel him to 
work when sick.” The defendant did the whipping very de- 
liberately, after taking Warren, who made no resistance, into 
a room, and tying him. He had no provocation, at the time, 
calculated to excite sudden passion. As he had no right to do 
the whipping, the charges were inapplicable as justification, 
and abstract as to mitigation of the punishment. 

The judgment is affirmed. 


Ex parte Henry Sam. 


Petition for discharge on Habeas Corpus, after refusal by Judge of 
City Court. 


1. Petit larceny ; jurisdiction of justice, and punishment of. — A justice of the peace 
has jurisdiction of the offence of petit larceny, when the value of the stolen prop- 
erty does not exceed ten dollars; and on conviction, he may sentence the offender 
to hard labor for the county, for a term not exceeding twelve months. 

2. When discharge cannot be had on habeas corpus. — When a person is in cus- 
tody or confinement under the final judgment of a court of competent jurisdiction, 
he cannot be discharged on habeas corpus, on account of mere errors or irregular- 
ities, however gross, in the proceedings connected with the judgment. 


THE petitioner in this case sued out a writ of habeas corpus, 
returnable on the first day of May, 1874, before the Hon. E. 
M. KEILs, judge of the city court of Eufaula, to procure his 
discharge from custody and confinement by Henry Thornton, 


*‘ superintendent of the chain-gang of Barbour county.” On 
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the hearing of the petition, it was shown that the petitioner 
was held in custody by said Thornton, under two judgments, 
rendered on the 16th of April, 1874, by E. L. Graves, a justice 
of the peace in and for said county, under prosecutions for 
petit larceny, and an order of commitment and confinement, 
founded on said judgments. The city judge refused to dis- 
charge the petitioner, and remanded him to the custody of the 
proper officer ; to which ruling and decision a bill of exceptions 
was reserved by the petitioner, on which he now bases his ap- 
plication to this court. 

The original papers in the case, as made out by the justice of 
the peace, are made an exhibit to the bill of exceptions, and 
brought up to this court for inspection. They consist, in each 
prosecution, of an affidavit, warrant (or order of arrest), and 
order of confinement (or mittimus), which are as follows : 

“State of Ala., Barbour Co. Before me, E. L. Graves, jus- 
tice of the peace for said State and county, personally appeared 
Alfred Jefferson, who, being duly sworn, deposeth and says, 
that in said county and State, on the 16 of April, 1874, one 
colored man, who calls himself Henry Sam, did take his cow, 
Cherry, without his knowledge or consent. 

** ALFRED X JEFFERSON. 

“Sworn to and subscribed before me, this 16 Ap. 1874. 

“ K. DL. Graves, J. P.” 

“State of Alabama, Barbour County. ‘To any lawful officer 
of the State. Complaint upon oath having been made before 
[me] that the offence of petit larceny has been committed, and 
one who calls himself Henry Sam is accused thereof; you are 
therefore commanded to arrest Henry Sam, and bring him be- 
fore me. Dated this 16 Ap. 1874.” 

(Signed) “KE. L. GRAVES, J. P.” 

Beneath these documents, on the same piece of paper, and 
apparently in the same handwriting, are written these words : 
* Executed this 16 Ap. 1874. 7. C. ing, constable.” ‘ Cost 
in case, $17.20.” The judgment of the justice is nowhere 
stated, except as shown in the mittimus, or order of confine- 
ment, which is without date, and in the following words: 

“To the superintendent of the chain-gang of Barbour 
county, Ala. You are hereby commanded to receive into your 
custody one Henry Sam, and detain him for 12 months, and 
also until he pays the cost, which is $17.20, and then return 
him back to the bailiff of Beat No. 2, as there are two other 
warrants against him before me.” 

(Signed) “Ki. L. GRAVEs, J. P.” 

In the other case, the affidavit was made by Warren Hol- 
land, and stated, ‘that he had one fram, 2 name of ‘ Butt- 
head,’ taken from him, and he has good reason to believe one 
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Henry Sam did take the cow ;” the warrant stated the offence 
as ‘larceny ;”and the order of commitment directed the offi- 
cer to receive the prisoner into his custody, “and make him 
labor for the county twelve months, and payment of the cost, 
which is $17.20.” 

On the hearing of the petition, more formal orders of com- 
mitment having been made out, dated the 18th day of April, 
1874, and signed by the justice, the oflicer having the pe- 
titioner in custody made return to the writ, that he held him 
under and by virtue of these orders, as well as the original 
orders above described ; and the judge thereupon dismissed the 
petition, and remanded the prisoner to the custody of the 
officer. 


GoovE & ToNEY, for the petitioner, insisted that the pro- 
ceedings against him were substantially and fatally defective ; 
that they showed no jurisdiction in the justice, and no valid 
judgment by him, if in fact any judgment at all; and that they 
did not constitute “due process of law,” without which, by 
constitutional provisions, no one can be restrained of his liberty. 


F. M. Woop, and Jno. D. RoQUEMORE, contra. The rec- 
ord presents a case where an attempt is made to discharge ¢ 


person on habeas corpus, after conviction by a court of com- 
petent jurisdiction. It is well settled that this cannot be 
done, notwithstanding errors and irregularities in the proceed- 
ings. Ex parte Coburn, 38 Ala. 638 ; Lhe State, ex rel. Brooks, 
at the present term. 


BRICKELL, J.— The constitution provides, ‘ that, in 
cases of petit larceny, assault, assault and battery, affray, un- 
lawful assemblies, vagrancy, and other misdemeanors, the gen- 
eral assembly may, by law, dispense with a grand jury, and 
authorize such prosecutions and proceedings before justices of 
the peace, or such inferior courts as may be by law established.” 
Const. Art II. § 10. This provision of the present constitution 
was extracted from the constitution of 1865. R. C. p. 35, § 9. 

The penal code of 1866, now forming part of the Revised 
Code, defined grand larceny as the stealing of specific chattels, 
or the stealing in or from particular places, or the stealing of 
any personal property other than that enumerated, exceeding 
in value one hundred dollars. Petit larceny is defined as the 
stealing of personal property not enumerated, or under other 
than the specified circumstances. R. C. §§ 8706-7-8. The pun- 
ishment prescribed for petit larceny is imprisonment in the 
county jail, or hard labor for the county, for not more than 
twelve months; to which a fine, not exceeding five hundred 
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dollars, may be added. Justices of the peace were invested 
with jurisdiction, concurrently with the county courts, of the 
offence of petit larceny, when the value of the thing stolen did 
not exceed ten dollars. R. C. § 3982. After the adoption of 
the present constitution, the general assembly declared “all 
laws and parts of laws of the Revised Code of Alabama, ex- 
cept such as conflict with the constitution and laws of the 
United States, or the constitution of this State, be, and the 
same are hereby, in full force and effect,” &. Pamph. Acts, 
1868, p. 7. 

On the hearing of the application for habeas corpus, it ap- 
peared the petitioner was detained at hard labor for the county, 
under a judgment rendered by a justice of the peace, on a pros- 
ecution against the petitioner for stealing personal property 
not exceeding in value ten dollars. The term of labor to 
which petitioner was condemned was twelve months, which 
had not expired. ‘The proceedings before the justice of the 
peace are ** lamentably loose,” and it is painful to see such a 
careless disregard of the simple forms the law prescribes. But 
these are mere irregularities, not the subject of revision or cor- 
rection by a writ of habeas corpus. Illegality, as distinguished 
from mere irregularity, must have intervened, to have entitled 
the petitioner to a discharge on habeas corpus. The principle 
that error or irregularity in a record, or in process, when drawn 
in question collaterally, does not invalidate, applies to this 
writ. Hurd on Habeas Corpus, § 334. The justice of the 
peace, in the judgment rendered, and in the process issued for 
its execution, did not exceed or usurp jurisdiction. As this is 
not predicable, the defects in the mode of proceeding, however 
gross, are mere irregularities. Consequently, the judge of the 
city court committed no error in remanding the petitioner 
and dismissing the petition. Motion refused. 


Hafter v. The State. 


Indictment against Wholesale Dealer in Spirituous Liquors for Viola- 
tion of Revenue Law. 


1. Sufficiency of indictment.— An indictment under the revenue law of 1868 
(Sess. Acts, 1868, pp. 329-31, §§ 111, 112), for carrying on the business of a 
wholesale dealer in spirituous liquors without a license, must specify the place at 
which the business was carried on. 

2. Engaging in or carrying on business, wholesale or retail, of selling spirituous liquors, 
without license; what constitutes offence. —To authorize a conviction against a 
wholesale dealer in spirituous liquors, for carrying on his business without taking 
out a license under the revenue law of 1868, it must be shown that he sold liquor 
in quantities greater than a quart, and that it was drunk on or about his premises ; 





38 SUPREME COURT [June Term, 
[Hafter v. State.] 


and if the indictment can be sustained as a prosecution for retailing without license 
(Rev. Code, § 3618), it is equally necessary to show that the liquor was drunk on 
or about the premises.1 


From the Cireuit Court of Sumter. 

Tried before the Hon. LurHEer R. Smita. 

The indictment in this case was found at the April term of 
said court, 1872, and contained two counts; the first chargin 
that the defendant “ did engage in the business of a whole- 
sale dealer in spirituous, vinous, or malt liquors, without hav- 
ing paid for and taken out a license therefor, without license, 
and contrary to law ;” and the ‘second, that he ‘ did carry on 
the business of a wholesale dealer,” &e. The defendant de- 
murred to the indictment, but the record does not show what 
causes of demurrer, if any, were specially assigned ; and his 
demurrer being overruled, he then pleaded not “guilty. Issue 
being joined on this plea, and a trial had, the jury returned a 
verdict of ‘guilty as charged in the indictment ;” and the 
court thereupon rendered a judgment against the defendant for 
$45, “ being three times the amount of the license required by 

law.” 

On the trial, as appears from the bill of exemptions, it was 
shown that the defendant, during the time covered by the in- 
dictment, was a merchant in the town of Livingston in said 
county, dealing in dry goods, groceries, &e.; that his license 
as a wholesale dealer in liquors expired at the end of the year 
1870, when he had a few gallons of whiskey left ina barrel, 
which he instructed his clerk not to sell, because his Boouas 
had expired; that during the year 1871, he frequently bought 
whiskey, by ‘the quart, from the proprietors of a ne ighboring 
store, which was delivered, on his written orders, to his abik. 
dren, clerks, and customers, and was paid for by him at the 
end of each month when his account was sent in for collection. 
His clerk testified, that the defendant sometimes sent him to 
this store with an armful of bottles, which were filled with 
whiskey by the proprie tors of the store, and then carried back 
to the defendant’s store ; that sometimes, on the eve of a pub- 
lic day, the defendant bought several bottles of whiskey at 
this store, which was poured into a jug, and which the de fend- 
ant gave away to his customers. This witness further testified, 
that the whiskey so bought for the defendant, except that part 
which was given away, * was delivered by the defendant or his 
wife to their ec ustomers 3 that he saw no money paid for it, but 
suppose od it was charged by defendant to his customers at ¢ six 
bits,’ as defendant had told him to get ‘six bits’ whiskey ; and 


1 The opinion of the court, on the point stated in the second head-note, is mani- 
festly erroneous; but it is so written, and the reporter can neither change nor ex- 
plain it. 
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that he saw no whiskey sold and drunk about the defendant’s 
premises while he was clerking for him.” The price paid for 
this whiskey by the defendant, as other witnesses testified, was 
forty-five cents per quart, though the retail price to persons 
who were not merchants was se venty -five cents. One witness 
testified, that sometime in January, or February, 1872, he 
bought from the said store, on the ‘defendant’s written order, 
one and two-thirds quarts of whiskey, for which he paid de- 
fendant one dollar per quart. 

The above being the substance of the evidence adduced on 
the trial, all of which the bill of exceptions purports to set 
out, the ceurt charged the jury, ex mero motu, as follows: * It 
is not necessary to a conviction in this case, that the defendant 
engaged in the sale of liquor as a business, in the ordinary 
sense of following a business, and having no other occupation 
or calling. If he sold liquor by the quart, for a profit, and 
with the intent to evade the statute, that would be sufficient 
to constitute him guilty as charged. The question is, whether 
he intended to engage in the business of selling liquor by the 
quart, without first taking out a license, and contrary to law. 
If he so intended, and did sell liquor by the quart, in the 
county, within twelve months before the finding of the indict- 
ment, then he is guilty as charged. If you “find, beyond a 
reasonable doubt, that it was his intention to evade the revenue 
law, then he is guilty as charged; but, if you have a reasona- 
ble doubt of his guilt, he is entitled to the benefit of that 
doubt, and you must acquit him.’ The defendant excepted 
to this charge, and he now assigns it as error, together with 
the overruling of his demurrer to the indictment. 


SNEDICOR & COCKRELL, for the defendant. 
3EN. GARDNER, Attorney General, for the State. 


PETERS, C. J. — This prosecution was commenced at the 
spring term, 1872, of the circuit court of Sumter county, 
and the indictment was filed in court on April 27, of that year. 
The offence charged is a violation of the revenue law of 1868. 
(Acts 1868, p. 257.) This act makes it unlawful to engage in 
or carry on certain occupations, particularly mentioned, with- 
out a license. Act, § 105. Another section (§ 111) prescribes 
the penalty for violations of said act. The fine to be imposed 
is three times the amount of the license, and the party found 
guilty may be confined in the county jail, not exceeding one 
year, at the discretion of the court. The law then proceeds to 
fix the prices of licenses, and in this case they are as follows: 
‘For wholesale dealers in spirituous, vinous, or malt liquors, 
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in any place of less than five thousand inhabitants, fifteen dol- 
lars ; in any city of over five thousand, and less than fifteen 
thousand inhabitants, twenty-five dollars; in any city of over 
fifteen thousand inhabitants, fifty dollars. Any person who 
shall sell, or in any way dispose of such liquors, in any quan- 
tity greater than one quart, shall be deemed a wholesale 
dealer ; and if such liquors are drank on or about his premises, 
such dealer shall be liable to the penalties prescribed for not 
taking out a license as a retail dealer.” (Section 112, el. 5.) 
The 4th clause of the same section fixes the prices of retail 
dealers, and they range from fifty to two hundred dollars, 
From this brief notice of the statute it is evident, that the 
offences intended to be denounced can only be committed in 
certain places, and the punishment depends on the place in 
which the act forbidden is committed, and each offence is pun- 
ished in a different way. When this is the case, it has been 
the rule of this court, since the decision of Hirschfelder v. The 
State (18 Ala. 112), to require that the indictment shall charge 
that the act complained of was committedin one of the places 

named in the statute, and confine the prosecutor to that charge. 
This is the law as declared in the case of Harris v. The State, 
at the last January term of this court. Judged by the prin- 
ciple thus settled, the demurrer to the indictment should have 
been sustained. The court erred in overruling it. 

2. The charge of the court is also erroneous. It predicates 
the guilt of the accused on the act of selling liquor by the 
quart, for profit, and with intent to evade the statute. This is 
not the law applicable to this indictment. The liquor must be 
sold or disposed of in a quantity greater than a quart, and 
drank on or about the premises of the vendor, to constitute 
guilt. The record in this case shows, that the accused was 
“charged on an indictment with violating the revenue law.” 
But the result must be the same, if the prosecution be con- 
sidered a charge for retailing spirituous liquors without license. 
There, the spirits must be shown to have been drunk on or 
about the premises of the vendor (Rey. Code, § 3618). In 
either aspect, the charge was wrong. 

The judgment of the court below is reversed, and the cause 
is remanded for a new trial, upon a new indictment, if the ac- 
cused will not consent to such amendment of the present in- 
dictment as may be required and the law allows. (Rev. Code, 

4143, 4144.) The defendant, said Jacob Hafter, in the 
mean time, will not be discharged, except by due course of 
law. 
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Ex parte Driver. 
Ex parte Murray. 


Petitions for Mandamus to Circuit Judge. 


Discontinuance. — The failure of a circuit judge to attend a regular or special 
term of his court, and the consequent omission to enter on the minutes an order 
continuing all causes not otherwise disposed of, do not operate a discontinuance ; 
but all causes, both civil and criminal, stand continued by operation of law. 


APPLICATIONS by petition, by Dave Driver and Robert 
Murray, respectively, for writs of mandamus, to the Hon. M. J. 
SAFFOLD, presiding in the circuit court of Hale county, requir- 
ing him to discharge the petitioners from custody, and from 
further prosecution under indictments pending in said court 
against them, as stated in the opinion of the court. 


Wess & TutTwIiLer, for petitioner Driver; ROULHAC, 
YounG & SEAY, for petitioner Murray. 


B. F. SAFFOLD, J.— The petitioners, under indictment, 
the first, for assault with intent to murder, and the second, for 
murder, ask for a mandamus to the judge of the circuit court 
of Hale county, to discharge them from custody and further 
prosecution on account of- these alleged offences. The ground 
of discharge in each case is averred to be, that the fall term of 
the court in 1873 was not held on account of the failure of the 
judge to attend, and there was no formal entry on the record 
of the continuance of either cause ; also, that the legislature 
authorized a special term of the said circuit court to be held in 
January, 1874, for the trial of all criminal causes, and the said 
special term was not held for the like reason, the non-attend- 
ance of the judge, and no continuance of the causes by order 
of the court was formally entered of record. 

In Le parte Hall, 47 Ala. 675, the rule of discontinuance 
was held to be the same in civil and criminal cases. <A suit or 
prosecution might be discontinued by the act of the State, or 
of the court, or of the attorney who prosecutes in behalf of the 
State. In McAlpine v. State, Ib. 78, a general order of con- 
tinuance was declared to be sufficient to continue all causes not 
disposed of before the general adjournment of the court, al- 
though there was no provision of law for making it, and a for- 
mer authority to do so, in Clay’s Dig. p. 342, § °162, had been 
omitted out of the Code. In Green v. Me Gchee, 3 Port. 398, 
the court said: * All causes not tried, or otherwise disposed of, 
at each term, shall stand continued, of course, to the next term. 
It is not necessary, therefore, to have any order of continuance 
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entered in each case. It is only necessary that no disposition 
appears to have been made of the case.” To the same effect 
are Clemens v. Judson & Banks, Minor, 395; Mendenhall v. 
Smith, Ib. 380; Hx parte Remson, 31 Ala. 270. ‘To hold that 
the failure of a judge to attend at a regular or special term of 
his court, with or without cause, or his omission, when attend- 
ing, to enter an order of continuance, would dismiss out of the 
court all of the pending cases, would be to sacrifice the publie 
interest, and the rights of parties, in grave matters, to the 
merest shadow of an indifferent form. The tendency of legis- 
lation and judicial ruling is decidedly in favor of the retention 
in court of every cause until it can be fairly heard on its real, 
substantial merits. ” And this is justice!! 
The mandamus is denied. 


Ex parte Roundtree. 
Ex parte Orr. 


Petitions for Prohibition to Circuit Judge, sitting as Judge of Statu- 


tory Inferior Court. 


1. Judicial construction of constitutional provision. — When a constitutional pro- 
vision has received a settled judicial construction, and is afterwards incorporated 
into a new or revised constitution, it must be presumed to have been retained with 
a knowledge of that construction ; and the courts will, therefore, feel bound to ad- 
here to that construction. 

2. What is ‘inferior court of law and equity.” — Held, on the authority of 
Nugent v. The State (18 Ala. 521), that an “inferior court,” which the general 
assembly is authorized by the constitution to establish, is a court whose judgments 
or decrees can be reviewed by an appellate tribunal, whether that tribunal be the 
circuit or the supreme court; and not necessarily a court whose jurisdiction is infe- 
rior, or limited, within the meaning of that term at common law. 

3. Constitutional provisions as to election of judges. — Since the constitution pro- 
vides that all judges shall be elected by the people (Art. VI. § 11), the general as- 
sembly cannot, in creating an “inferior court of law and equity,” make the judge 
of the circuit court, within whose territorial jurisdiction the new court is estab- 
lished, the presiding judge thereof. 

4. Constitutionality of “ Law and Equity Court of Morgan county,” created by act 
of December 17, 1873. — Tested by the principles above declared, the inferior 
court of record in the town of Decatur, created by the act approved December 17, 
1873 (Sess. Acts 1873-4, pp. 68), and called “ The Law and Equity Court of Mor- 
gan county,” is unconstitutional, because the judge of the fourth judicial circuit is, 
by the act itself, declared to be the presiding judge of said court. 

5. When prohibition lies to cirenit judge, sitting as judge of statutory inferior court. 
This court will interfere by prohibition, to restrain a cireuit judge from sitting 
as the presiding judge of a statutory inferior court, when the act creating that court, 
and making him the presiding judge thereof, is declared unconstitutional. 


APPLICATIONS by petition, by Seott S. Roundtree and Rob- 
ert F. Orr, respectively, for writs of prohibition to Hon. 
JAMES 8. CLARK, the judge of the fourth judicial circuit, to 
restrain him from presiding in the ‘* Law and Equity Court of 
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Morgan county,” or taking or exercising any jurisdiction, as 
the presiding judge of said court, of a certain cause therein 
pending against the petitioner Roundtree, or proceeding 
against the petitioner Orr, who had been summoned as a juror. 
The said court was established by an act of the legislature ap- 
proved December 17, 1873, the material provisions of which 
are stated in the opinion of the court. 


R. W. WALKER, for the petitioners. 


BRICKELL, J.— The constitution vests the judicial sitios, 
of the State ‘‘in the senate, sitting as a court of impeachment, 


a supreme court, circuit court, chancery court, courts of pro- | 


bate, such inferior courts of law and equity, to consist of not 
more than five members, as the general assembly may from 
time to time establish, and such persons as may be by law in- 


vested with powers of a judicial nature.” Art. VI. $1. The | 


constitution of 1819 vested the judicial power ‘*in one supreme 
court, circuit courts to be held in each county in the State, and 
such inferior courts of law and equity, to consist of not more 
than five members, as the general assembly may from time to 
time direct, ordain, and establish.” Under the constitution of 
1819, as under the present constitution, the senate was ex- 
pressly clothed with jurisdiction to hear and determine all im- 
peachments of civil officers ; the general assembly was empow- 
ered to establish cireuit courts, courts of chancery, and courts 
of probate, the jurisdiction of which was defined as in the 
present constitution. 

Excepting the words, ‘and such persons as may be by law 
invested with powers of a judicial nature,” the section of the 
present constitution, which we have quoted, simply expresses, 
in a single clause, that which was evident from the several 
sections of the constitution of 1819, establishing the judicial 
department of the government, and distributing the judicial 
power. The words “and such persons as may be by law in- 
vested with powers of a judicial nature,” were introduced into 
the present constitution, from abundant caution. It was for a 
time, under the constitution of 1819, a vexed question, whether 
the general assembly could, by enactment, confer such powers 
on other than constitutional judicial officers. The convenience 
and interest of the community often demanded the vesting of 
such powers in ministerial officers, who could exercise them 
more expeditiously than the regular judicial tribunals. There 
were many statutes passed to subserve this convenience and 
interest ; among others, statutes authorizing the clerk of the 
circuit court, or the register in chancery, to fill vacancies in 
trusteeships, by the appointment of trustees. The validity of 


| 


/ 
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such enactments came before this court, in the case of Gaines 
v. Harvin (19 Ala. 491), and was affirmed. These words, 
therefore, merely declare the judicial construction which the 
constitution would have borne without them. The present 
constitution does not differ from the constitution of 1819, in 
its distribution of the judicial power. Each established a su- 
preme court, circuit court, court of chancery, court of probate, 
and defined the jurisdiction of each court. Justices of the 
peace, under each, were vested with a minor civil jurisdiction. 
Under each, the general assembly “ may, from time to time, 
ordain and establish inferior courts of law and equity, to con- 
sist of not more than five members.” 

In construing the constitution, we must remember, that it 
was not made for a community without existing laws; that it 
was originally made by and for a people, among whom the 
common law prevailed, and who had statutes, judicial tribunals, 
a legislature, and all the agencies of government, as recognized 
and known to American jurisprudence and institutions. The 
common law, as it prevailed, and the statutes of foree when the 
constitution was framed, it may be necessary to refer to, in as- 
certaining the proper construction of any particular provision 
of that instrument. 

The division of courts, recognized at common law, was su- 
perior, or courts of general jurisdiction, and inferior, or courts : 
of limited jurisdiction. Superior courts derived much of their 
jurisdiction from the common law. Inferior courts derived 
their whole existence and jurisdiction from the statutes con- 
stituting them. Hence, nothing was intended to be without 
the jurisdiction of a superior court, whether of appellate or 
original jurisdiction, except what appeared to be so; and every 
presumption, consistent with the record, was indulged in favor 
of the regularity and validity of their judgments ; while, of 
inferior courts, no intendment was made favorable to their ju- 
risdiction, and a conformity to the law of their creation must 
have been disclosed by their records. Such was the only divi- 
sion of courts at common law, —into superior and inferior. — It 
followed from the character of jurisdiction the courts exercised, 
and not from the subjection of the court to the appellate power 
of another tribunal. In this last sense, all courts of original 
jurisdiction are inferior to a court exercising over them appel- 
late power. 

The territorial statute of 1807 (Laws of Ala. 175) created 
a county court, to be composed of five justices of the quorum, 
having civil jurisdiction, except of real actions, actions of eject- 
ment, and trespass quare clausum fregit, when the value of 
the matter in controversy did not e ‘xeeed one thousand dollars. 
The statute of December 14, 1819, passed at the first session of 
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the general assembly under the constitution, made changes in 
this court and its jurisdiction. Laws of Ala. 156. This statute 

rovides, “ there shall be established, in each and every county 
in this State, an inferior court, to consist of five justices, to be 
appointed,” &c. The only change in the civil jurisdiction of 
the court, was to vest it with jurisdiction of actions of debt and 
assumpsit, concurrent with the circuit court. Its judgments 
and decrees were subject to revision by the circuit court. 

Reading the clause of the constitution leaving to legislative 
power the creation of inferior courts, in connection with the 
common-law division of courts, and the statutes referred to, I 
would be led to the conclusion, that it was not contemplated 
the general assembly should, in the exercise of this power, es- 
tablish courts equal in dignity, and concurrent in jurisdiction, 
with the circuit or chancery courts; that the courts so estab- 
lished should be inferior courts, both as regards the extent and 
character of the jurisdiction they exercised, and the relation 
they bore to the courts of general jurisdiction. ‘The constitu- 
tion distributes all the jurisdiction known to the common law 
in general, whether original or appellate, to courts of its own 
creation. The circuit court has plenary, original, criminal and 
civil jurisdiction, when the amount involved exceeds fifty dol- 
lars ; justices of the peace have exclusive original jurisdiction 
when the amount in controversy does not exceed fifty dollars. 
The jurisdiction of courts of chancery is not defined ; we ascer- 
tain it by reference to the common law. The jurisdiction of 
courts of probate is defined as testamentary, and * for orphans’ 
business.” The jurisdiction of the supreme court is appellate 
and revisory, extending to all these tribunals. The general ju- 
risdiction embraced in the term * judicial power ” being thus by 
the constitution distributed, the inferior courts the general as- 
sembly may establish were not intended to exercise this juris- 
diction, but the judicial power lying within the province of 
inferior courts, — a limited, qualified jurisdiction. 

The constitution carefully guards the independence of the 
judges of the superior courts, or courts of general jurisdiction, 
and protects, as far as possible, the community from the prosti- 
tution by them of their official influence to the gratification of 
political aspirations. ‘The judges of the supreme court, chan- 
cellors, and judges of the circuit cotirts receive a fixed compen- 
sation, not subject to diminution during their term of office ; 
and no change in the time or mode of election, or district or 
circuit, can impair or affect their right to hold office for the 
full constitutional term. They are prohibited from receiving 
fees or perquisites, and, during the term for which they are 
elected, are ineligible to any other than judicial offices. Secure 
and independent in the enjoyment of their offices, and the com- 
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pensation attached, they are freed from all dependence on 
legislative favor, and are above popular prejudice or clamor, 
Ineligible for the official term to any other than judicial offices, 
they are removed from all temptation to prostitute the power 
atk influence of their office to the gratification of political as- 
piration, and a broad line is drawn between judicial station and 
political office. The inhibition of the reception of fees and 
perquisites is indispensable to the dignity of the office, and the 
purity of the exercise of its powers. ‘The judges of the infe- 
rior courts are not so carefully guarded and protected, nor under 
like inhibitions. Their offices are of legislative creation, sub- 
ject to alteration or abolition at the pleasure of the general as- 
sembly. ‘Their compensation may be made to depend on fees 
and perquisites, and the legislative power to alter, change or 
diminish them, is unrestrained. 

This clear difference and distinction between the judges of 
courts of general jurisdiction, and the judges of the interior 
courts the general assembly may establish, is an additional 
reason for the opinion I have expressed, that the constitution, 
in the provision under consideration, contemplated a court in- 
ferior in jurisdiction to the courts of general jurisdiction it 
created. If this is not true, no reason occurs to me for the 
difference and distinction between the judges of the two courts, 
/so clearly defined. The judge who tries the accusation, and 
/ pronounces final judgment thereon, involving life and libe arty, 
/ whether he be the judge of an inferior or a superior court, 
should have his judicial independence, courage, and firmness, 
earefully guarded, and should feel secure in exercising them. 
That the constitution affords the protection to the judge whom 
it clothes with this power, and does not extend it to anoiher, 
who is to be the judge of an inferior court, shows that its 
framers did not intend the latter judge to exercise power of 
such importance to the State, and to the individual under the 
dominion of its laws. 

The general assembly, at its last session, passed an act, ap- 
proved ‘December 17, 1873, entitled, ** An act to establish an 
inferior court of record in the town of Decatur, Alabama.” 
The first section of this statute establishes in the county of 
Morgan an inferior court of record, to be called * The Law 
and Equity Court of Morgan county,” to be located and semi- 
annually held in the town of Decatur. ‘The second section 
defines the territorial limits within which the court shall exer- 
cise jurisdiction, confining it to a part only of the county. The 
third section en: sete. that “the court shall have a common se: al, 
a clerk, to be styled the clerk and register, who, at the next 
general election, is to be elected by the qualified voters of the 
county, hold his office for the term, be subject to the duties, 
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and clothed with the powers of a clerk of the circuit court, and 
with the powers and duties of a register in chancery, so far as 
the court has equity jurisdiction ; vacancies in the office of clerk 
are to be filled as vacancies in the office of clerk of the circuit 
court. ‘The process of the court at law is conformed to the 
process of the circuit court, and in equity to the process of the 
court of chancery. ‘The court is vested with concurrent juris- 
diction, within the prescribed territorial limits, with the circuit 
court, at law and in equity, civil and criminal. The judge of 
the court has power to issue all remedial writs, legal or equita- 
ble, which a judge of the circuit court can issue. “Juries, grand 
and petit, drawn and empanelled from the territory subject 
to the jurisdiction of the court, are authorized. The sheriff, 
coroner, constables of the county, and county solicitor, are re- 
quired to attend the terms of said court. The venue in any 
cause, civil or criminal, pending in said court, may be changed 
to the circuit court of Morgan county, or to any other circuit 
court ; and the venue in any cause, civil or criminal, pending in 
the cireuit court of Morgan county, may be changed to the said 
court. The times of hokc ling the regular terms “of said court 
are fixed, and the judge thereof can order and hold special 
terms. ‘The fifteenth-section declares, ** that the judge of the 
fourth judicial cireuit of Alabama shall be the judge of said 
court of law and equity.” 

This court has all the elements and all the instrumentalities 
of a court of record of general jurisdiction. Within the terri- 
torial limits prescribed, it is in jurisdiction, in dignity, in ma- 
chinery, in officers and process, coequal with the circuit court. 
It can be termed an inferior court only, because the eighth sec- 
tion of the statute creating it subjects it to the appellate and 
supervisory jurisdiction which this court can exercise over the 
circuit courts and courts of chancery. As above indicated, un- 
controlled by the judicial exposition this clause of the constitu- 
tion has received, I would incline to the opinion, that the gen- 
eral assembly could not establish this court — that it is not an 
inferior court within the meaning of that term as used in the 
constitution. The question was the subject of deliberate con- 
sideration in Nugent y. State (18 Ala. 521), and it was de- 
clared that a court, the judgments of which were subject to re- 
vision by a higher tribunal, was an inferior court within the 
meaning of this clause of the constitution ; that it is the rela- 
tion the court bears to the superior tribunal, and not the char- 
acter or extent of its jurisdiction, which is contemplated. The 
conclusiveness of this decision has never been questioned. It 
has been repeatedly acted on by the general assembly, and ac- 
quiesced in by this court. W ith full’ knowledge of it, the same 
provision, in the same terms, was incorporated in the present 
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constitution. We are not at liberty, therefore, to depart from 
it, and must pronounce it within legislative competency to or- 
dain and establish an inferior court, clothed with the jurisdic- 
tion the statute confers on this court. 

The constitution declares ; “* Judges of the supreme court, 
and chancellors, judges of the circuit and probate courts, and 
of such other inferior courts as may be by law established, 
shall be elected by the qualified electors of the respective coun- 
ties, cities, towns, or districts, for which said courts may be 
established,” &c. ** Vacancies in the office of the circuit judge, 
judge of probate, or judge of any other inferior court estab- 
lished by law, shall be filled by the governor,” &e. Const. 
Art. VI.$ 11. The language of the constitution is clear and 
unambiguous. The judge or judges of an inferior court must 
be elected by the qualified voters of the district subject to the 
jurisdiction. ‘They are deemed to have an especial and pecu- 
liar interest in determining who shall, as judge of such court, 
be intrusted with the administration of the laws to which they 
must yield obedience, and from which they desire protection. 
The judges of the supreme court, which has jurisdiction coex- 
tensive with the territorial limits of the State, are to be elected 
by the qualified voters of the State. The State must, by the 
general assembly, be divided into convenient circuits, each cir- 
cuit having not less than three, nor more than eight counties, 
and for each circuit the judge must be chosen by the qualified 
electors of the counties composing the circuit; and after his 
election, he must reside therein. Const. Art. VI. § 4. The 
general assembly is commanded to divide the State into chan- 
cery divisions and districts ; and for each division, a chancellor 
is to be elected by the qualified electors thereof, and after his 
election must reside therein. A court of probate is established 
in each county, the judge of which must be elected by the 
qualified voters of the county. The whole theory of the con- 
stitution is, that the qualified electors shall, by ballot, under 
the forms of law, determine who shall exercise the judicial 
power which is to be exercised within the territorial boundaries 
in which they reside. The election to judicial office is in- 
trusted wholly to them, and is, in effect, forbidden to the leg- 
islative department of the government. From their election 
only can be derived the right to hold and exercise the power 
of that office. Claiming such right, and exercising such power, 
under any other authority than that of their election, is mere 
usurpation. The general assembly can as well declare who 
shall be the judges of this court, or the judges of the several 
circuit courts, or the chancellors, or the judges of probate, as 
to declare who shall be the judge, or the judges, of an inferior 


court they may ordain and establish. Either is a violation of 
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the constitutional mandate, and a departure from the theory 
and policy the constitution is framed to promote. Either would 
wrest from the qualified electors the power of determining a 
matter in which they have a vital interest, — who shall admin- 
ister the law, and exercise over them judicial power. 

It is true, as is urged in argument, that the county of Mor- 

an composes a part of the fourth judicial circuit of the State, 
and that the judge of that circuit was elected by the qualified 
voters of Morgan and the other counties composing the cir- 
cuit ; that he is, therefore, a judge deriving his authority from 
an election had pursuant to the constitution. This cannot 
satisfy the constitutional mandate. He was not elected the 
judge of this inferior court, and the statute does not propose 
that he shall ever be so elected. By virtue of his election as 
judge of the circuit court, he is to be the judge of the infe- 
rior court. The qualified electors, residing within the territo- 
rial jurisdiction of this inferior court, have never elected, and 
never can elect him, as judge of that court. Indeed, they 
may all vote against his election as judge of the circuit court, 
and, of consequence, his election as the judge of this inferior 
court; and yet, because of the large vote he receives else- 
where in the circuit, he may be elected. Thus the qualified 
electors, residing within the territorial limits over which this 
inferior court has jurisdiction, are shorn of the power the con- 
stitution confers on them, and on them alone, —a power not to 
be defeated or denied to them, by compelling them to exercise 
it in conjunction with others. 

The general assembly has full power to change the circuits of 
the State. It may detach the county of Morgan from the fourth 
circuit, and add it to the fifth, whenever it may be deemed ex- 
pedient. Suppose the change is made, and a general election 
occurs; the qualified electors residing within the territorial 
limits over which the inferior court exercises jurisdiction, vote 
for, and aid in the election of a judge of the fifth judicial 
circuit, but have no voice in the election of a judge of the 
fourth judicial circuit. The judge of this inferior court —a 
court established for a district defined with exactness — would 
not be elected by the voters of that district. They could have 
no agency or influence, direct or remote, in his election, in de- 
fiance of the constitutional mandate, that he must be elected 
by the qualified voters of the district for which the court is es- 
tablished. ( It seems to us clear that this statute proposes, by 


mere legislative enactment, to take from the qualified electors 

the power of electing the judge of this court, and by such en- 

actment to fill the office. This is forbidden by the constitution. 

There is no event, or contingency, in which the general assem- 

bly can, by any resolution or enactment, designate the incum- 
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bent of a judicial office. Such power is expressly intrusted to 
the voters at an election ; or, if a vacancy occurs after an elec- 
tion, to the governor. 

If the statute creating this court could be properly construed 
as merely imposing on the judge of the fourth circuit addi- 
tional duties, not as creating a court distinct from and inde- 
pendent of the circuit’ court, the objection to its validity would 
not be removed. The necessity of an election to the title of 
judge remains. If it is an inferior court, within the meaning of 
the constitution, the election, which confers the title, must be 
made by the voters of the district for which it is established. 
An election by the voters of this district, in connection, or in 
common with the voters residing in the other parts of Morgan 
county, and with the voters of five other counties, is not the 
election prescribed by the constitution. The election of the 
judge, as the judge of the circuit court, can no more be deemed 
a compliance with the terms of the constitution, entitling him 
to hold an inferior court, than his election as judge of the in- 
ferior court could be deemed to entitle him to hold the office 
of judge of the circuit court. Neither is the election the con- 
stitution contemplates. It is not an election only the constitu- 
tion requires, but an election by the qualified voters of the 
cireuit or district for which the court is established. One 
election cannot entitle the judge to hold two distinct and in- 
dependent offices. If this construction of the statute was ad- 
missible, we would be compelled to declare it an infraction of 
the constitution. The constitution contemplates only one cir- 
euit court in each county. If, under the pretext of enlarging 
the duties of a judge of the circuit court, the general assembly 
could, by resolution or enactment, compel or authorize him to 
hold terms of a court concurrent in jurisdiction with the cir- 
cuit court, and vest him as judge of such court with all the 
powers he can exercise as judge of the circuit court, the judi- 
cial business of a county could be drawn from its legitimate 
centres, — parcelled out into as many parts as the legislative 
will should prescribe, and in fact, for all practical purposes, 
more than one circuit court exist in each county. 

Without violence to the terms of this statute, and a manifest 
perversion of all its objects and purposes, it cannot be deemed 
a mere enlargement of the duties of the judge of the circuit 
court of the fourth circuit. It creates a new court, indepen- 
dent of, and distinct from the circuit court. It is styled an 
inferior court of record, to be known as the “ Law and Equity 
Court of Morgan county.” It has its own clerk, its own rec- 
ords, and exercises its own jurisdiction. The judge of the 
court, as such judge, can issue all the remedial writs which he 
as circuit judge can issue. If judicial construction, to avoid 
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the force of constitutional restraints and limitations, could in- 
terpret this statute into a mere increase of the duties of a 
judicial officer, and not as the creation of a judicial tribunal, 
it is in vain the people have reserved power to themselves, or 
restrained legislative action. 

The decisions in the cases of Bulkrun v. State (40 Ala. 
671), and Randolph v. Baldwin (41 Ala. 305), aré not incon- 
sistent with, but support the views we have expressed. The 
courts, the jurisdiction of which was involved in those cases, 
were presided over by a judge deriving his title from an elec- 
tion by the qualified voters only of the districts for which the 
courts were established. It is apparent, if such had not been 
the fact, the jurisdiction of the courts would not have been 
maintained. 

We are constrained to declare the section of this statute, 
declaring the judge of the fourth circuit the judge of this court, 
a violation of the constitution. 

A writ of prohibition is a preventive, rather than a correct- 
ive remedy. Its purpose is to prevent the usurpation or ex- 
cess of jurisdiction by judicial tribunals, and to keep each court 
within the limits to which the law confines it. Though it has 
been most often addressed to recognized tribunals, having a 
defined jurisdiction, which they were exceeding, or to prevent 
them from encroaching on the jurisdiction of other tribunals, 
we do not doubt that, in the absence of any other adequate 
remedy, it lies to prevent unauthorized individuals from usurp- 
ing judicial power. State v. Hudnall, 2 Nott & McC. 419; 
State vy. Simons, 2 Speers, 761. It is said by Holt, C. J., in 
Chambers v. Sir John Jennings (2 Salk, 553), cited in 8 Bae. 
Abr. 228, that a prohibition will lie to a pretended court. If 
the court is one of established jurisdiction, a plea that the sub- 
ject-matter of a particular suit lies without its jurisdiction, or 
that the party is not amenable to its cognizance, will ordinarily 
afford full relief. But, when the question involves the legal 
existence and construction of a court —a denial of all jurisdic- 
tion, and not of the particular jurisdiction proposed to be ex- 
ercised — a prohibition, it seems to us,is the only adequate 
remedy. A plea, in such case, would present a question which 
a court only could decide, and would call upon a supposed court 
to pronounce a judgment, which a real court only is capable 
of pronouncing. 

The usurpation of judicial power — the holding of pretended 
courts — is a great public wrong, productive of uncertainty and 
confusion ; beclouding the title to property, vexing and harass- 
ing the citizen, involving him in a conflict of duties, subjecting 
him to oppression, and detracting from the dignity and author- 
ity of the known and established tribunals. It would be a 
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reproach to the law and to justice, if there was not a speedy 
remedy to prevent such usurpation. 

We therefore deem prohibition the appropriate remedy, to 
prevent the holding of this unauthorized court, and the subject- 
ing the petitioners to its process. The result is, the rules nisi, 
heretofore awarded, must be made absolute, and writs of prohi- 
bition, as prayed for by the petitioners, will issue. 


Seymour v. The State. 


Indictment for Peddling without Revenue License. 


License tax on peddlers ; constitutionality of revenue law imposina, and punishing 
failure as misdemeanor. — The revenue law of 1868, in its provisions requiring a 
license for peddling, and punishing the failure to take out a license as a misde- 
meanor (Sess. Acts 1868, pp. 297, 330, §§ 105, 111), is not obnoxious to any consti- 
tutional provision, state or federal; and its validity is not in any manner affected 
by the subsequent act approved March 2, 1871, entitled “ An act to authorize 
manufacturers and makers to peddle the products of their various making without 
license.”’ (Sess. Acts 1870-71, p. 10.) 


From the Circuit Court of Calhoun. 
Tried before Hon. W. L. WHITLOCK. 


Foster & ForNEY, with 8. M. Smiru, for the defendant. 
BEN. GARDNER, Attorney General, for the State. 


PETERS, C. J.— The record in this appeal shows, that 
the appellant, Isaiah Seymour, was indicted at the spring term, 
1874, of the circuit court of Calhoun county, for peddling with- 
out a license. The offence charged in the indictment is thus 
stated: “The grand jury of said county charge, that, before 
the finding of this indictment, Isaiah Seymour did engage in, 
or carry on the business or profession of peddling sewing-ma- 
chines in a wagon, without license, and contrary to law, and 
against the peace and dignity of the State of Alabama.” To 
this charge, the defendant in the court below interposed a de- 
murrer, and assigned the following causes: ‘ 1st, that the reve- 
nue act of the State, imposing a license on peddlers, and under 
which the defendant was indicted, is void, because it is in vio- 
lation of the constitution of the United States; 2d, that said 
act is in conflict with sections eight and ten of Article II. of the 
constitution of the United States.” This demurrer was over- 
ruled by the court below, and the defendant excepted. He 
then pleaded not guilty, and went to trial on this plea by a 
jury. He was found guilty as charged in the indictment, and 
his fine was assessed at one hundred and twenty dollars. For 
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this fine and costs, judgment was rendered against him by the 
court below ; from which judgment he appeals to this court. 
Here, the errors insisted on are the same matters that were as- 
signed for causes of demurrer to the indictment ; that is, that 
the act of the general assembly of this State, under which the 
accused was indicted, is unconstitutional and void. 

There can be no doubt, that a law which is unconstitutional 
is utterly void, and the courts may so declare it; and such a 
law cannot create an offence, for which a person accused under 
it can be convicted and punished. 1 Kent, 448, 449; Mar- 
bury v. Madison, 1 Cr. 137. 

The act referred to in the defendant’s demurrer is the 
revenue law of this State, entitled “* An act to establish rev- 
enue laws for the State of Alabama,” approved December 31, 
1868. Session Acts 1868, pp. 297 et seg. Section 105 of 
this act declares, “ That it shall be unlawful for any person, 
firm, company, or corporation, to engage in or carry on any 
business or profession herein mentioned, without first having 
paid for and taken out license therefor in the manner herein- 
after provided.” Acts, supra, p. 320, § 105. A violation of 
this act is made a misdemeanor, and it subjects a person found 
guilty under it to a fine of three times the amount of the li- 
cense required to be paid for and taken out, and also to con- 
finement ‘in the county jail, not exceeding one year, at the 
discretion of the court.” Acts, supra, p. 530, $111. In such 
a case as this, the price of the license is fixed at forty dollars. 
Acts, supra, p. 333, cl. 22 of sect. 112. This act does not 
contain any exceptions, or any discriminations in favor of any 
class of persons, or any business or professions. It is a law to 
raise revenue for the support of the state government. It 
would be a waste of argument to discuss the validity of such a 
law. It was passed by the State under the exercise of a power 
universally admitted to be legitimate. Blackwell on Tax 
Titles, p.2; Osborne v. Mayor & Aldermen of Mobile, 44 Ala. 
493; Osborne v. Mobile, 16 Wall. 479. 

It is evident that the revenue law of December 31, 1868, 
above cited, when it was passed, was free from all constitu- 
tional objection. This does not seem to be denied. But it is 
contended, that the character of this law has been since altered 
by an act of the general assembly of this State, entitled “ An 
act to authorize manufacturers and makers to peddle the pro- 
ducts of their various making without license,” approved on 
March 2, 1871. Omitting the enacting clause, this statute is 
in these words: “ That from and after the passage of this act, 
it shall be lawful for all persons to peddle and sell, without a 
license, all things made or manufactured by them in this State, 
or may peddle them by an agent, any law to the contrary not- 
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withstanding.”” The most that can be said of this latter en- 
actment is, that it is a law to encourage manufacturing in this 
State. This act took effect from the day of its approval. 
Acts of Ala. 1870-1871, p. 10, No. 12; 1 Kent, 454; MMat- 
thews v. Zane, 7 Wheat. 164. This last named act can hardly 
be classed as a part of the revenue law of this State. It 1s 
only a law modifying the general law upon the subject of ped- 
dling, and, as such, it may be entitled to be construed in con- 
nection with that law. All laws upon the same subject are 
to be construed as parts of one enactment. 1 Kent, 463; 
Dwarris, 569; United States v. Freeman, 3 How. 556, 564; 
Wade v. Judge, 5 Ala. 130, 133; Nashville Railroad Co. v. 
Comans, 45 Ala. 443. Taken in this sense, the law of the 
State upon the subject of peddling has no reference to the 
character of the articles sold, but only to the mode of trans- 
portation. The language of the act is this: ‘ For peddlers in 
a wagon, forty dollars; for peddlers on a horse, twenty dollars ; 
for peddlers on foot, ten dollars. A peddler’s license shall en- 
title him to peddle only in the county where it is taken out.” 
Acts 1868, supra, p. 335, cl. 22. Here, there is no dis- 
crimination. Every peddler in the mode mentioned pays the 
same license, who pays any license at all. The “ privileges 
and immunities” of all are the same. Const. U. States, Art. 
IV.§ 2. But there is one class of goods that the State does 
not choose to tax in this way; that is, goods manufactured in 
the State by the makers thereof. Has the State no power to do 
this? May not the State encourage manufacturers in its own 
borders, by exempting the articles so manufactured from taxa- 
tion for a time, or altogether? This is not forbidden by any 
clause of the constitution of the United States, or of the State, 
nor relinquished to the federal government. Then it is re- 
tained by the State. Const. U. States, Art. IX. If the 
right exists at all, it is sovereign and untrammelled, and the 
State may exercise it in any manner that may accomplish the 
end proposed. 

In the case at bar, the agreed statement of facts shows that 
the appellant peddled sewing-machines, made in the city of 
St. Louis, in the State of Missouri, in a wagon, in the county 
of Calhoun in this State, within the time laid in the indict- 
ment, without having paid for and taken out a license, under 
the revenue law above cited. For this he was indicted, tried, 
and found guilty by the verdict of a jury, and fined as required 
by that law. The prosecution shows no irregularities which 
would justify a reversal. The law under which the proceed- 
ings were conducted is valid and binding, and was not affected 
by the act of March 2, 1871, above quoted. 

The judgment of the court below is, therefore, affirmed. 
VoL. LI. 
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Ex parte Reeves. 


Petition for Mandamus, to Circuit Judge, in Matter of Application for 
Change of Venue. 


Change of venue in criminal case; to what county.— Under the statute which 
gives the defendant in a criminal case the right to a change of venue (Rev. Code, 
.§§ 4206-7), the venue must be changed, on his proper application, to the “ nearest 
county free from objection;” and neither the time when the next term of the 
court will be held in that county, nor the convenience of the witnesses, is sufficient 
to authorize the removal to any other county. 


PETITION by John Reeves, for a writ of mandamus to the 
Hon. J. McCALEB WILEY, presiding in the circuit court of 
Coffee county, on the facts stated in the opinion. 


J. D. Roserts, for the petitioner. 


B. F. SAFFOLD, J.— The petitioner, under indictment 
for grand larceny, was granted a change of venue from Coffee 
to Pike county. He desired the cause to be transferred to 
Covington county, because, no objection being made to that 
county by the State, it was shown to be the nearest. The 
court ordered it to Pike, because the witness lived somewhat 
nearer to that county, and the spring term of the court there 
had not passed, whereas it had passed in Covington. 

The statute expressly directs, that “the trial must be re- 
moved to the nearest county free from exception, and can be 
removed but once.” R. C. § 4207. The exception referred to 
means some obstacle to a fair and impartial trial. R.C. § 
4206. 

The remedy before trial is mandamus. Birdsong v. State, 
47 Ala. 68. A rule nisi will issue. 


Malone v. The State. 
Indictment for Obstructing Public Road. 


1. Obstructing public road; failure to repair public bridge ; sufficiency of indict- 
ment. — Although a public bridge, across a public road, is a part of the highway, 
and it is made by statute a misdemeanor to obstruct a public road (Rev. Code, 
§ 1361); yet a failure to keep the bridge in repair, on the part of one whose duty 
it is to repair it, is not an obstruction of the public road; and if an indictment 
for obstructing the road shows, on its face, that the alleged obstruction consisted 
only in the failure to repair the bridge, it is fatally defective. 

2. Conditional order granting right to erect mill-dam.— An order of the commis- 
sioners’ court, granting a person permission to erect a mill-dam across a stream, 
“ provided he builds and keeps up a good, substantial bridge across the creek, or 
makes as good a way to cross said creek at the present ford,” if the condition be 
not a nullity, certainly does not subject a subsequent owner of the land to an in- 
dictment for failing to keep the bridge in proper repair. 
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From the Circuit Court of De Kalb. 
Tried before the Hon. W. J. HARALSON. 


Foster & Forney, for the defendant. 
BEN. GARDNER, Attorney General, for the State. 


PETERS, C. J.— The frame of the indictment in this pros- 
ecution is somewhat peculiar. I set out the count in full. It 
is in these words: * The grand jury of said county charge 
that, before the finding of this indictment, G. W. Malone wil- 
fully obstructed a public road in said county leading from Leb- 
anon to Van Buren, by failing to keep the bridge on said road 
across Willes Creek in a safe condition for the public travel, as 
he was in duty bound by law to do; contrary to law, and 
against the peace and dignity of the State of Alabama.” 

The accused demurred to this indictment, and the demurrer 
was overruled. He then pleaded not guilty, and a trial was 
had on this plea; and the defendant was found guilty by the 
jury, and fined fifty dollars; for which sum judgment was reg- 
ularly rendered, and for costs. From this judgment the de- 
fendant appeals to this court. 

The record shows, also, that there was a bill of exceptions 
taken on the trial, which purports substantially to set out all 
the evidence. But in this there is no testimony which tends 
to show that the accused was bound by any law of the State 
to keep the bridge, mentioned in the indictment, in good repair 
for travel. Then, his failure to do this could not be an offence. 
The prosecution charges, that the defendant “ obstructed the 
public road,” but it also shows how this was done — to wit, by 
failing to keep the bridge on a public road, “across Willes 
Creek, in a safe condition for public travel.” The specification 
does not support the charge in the indictment. The two are 
incompatible. The charge is a malfeasance, which is alleged to 
have been accomplished by a non-feasance. The same evidence 
will not support both allegations ; yet both should be proved, 
else the offence as alleged is not established. Such a pleading 
is repugnant and vicious. The demurrer should have been 
sustained. 

2. On the trial, the State offered evidence to show that one 
Ryan, in 1853, obtained an order from the proper court to erect 
a dam for a mill on Willes Creek, in the usual form. Rev. Code, 
$$ 2481 et seg. In this proceeding, the verdict of the jury 
was in these words: * We, the jury, after examining the lands 
of William Ryan, agree that the said Ryan may erect a dam 
four feet high, at the point designated in his petition, provided 
he builds and keeps up a good, substantial bridge across the 

VoL. LI. 
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creek, or makes as good a way to cross said creek at the present 
ford.’ It was also shown that the defendant, Malone, was, at 
the time laid in the indictment, the owner of the lands on 
which said dam and bridge were built, and that the bridge was 
out of order for safe travel. The testimony above mentioned 
was objected to, as irrelevant. The court refused to exclude 
it, and charged the jury, if they believed it was true, that the 
defendant was guilty. In both these particulars the court 
erred. The evidence should have been excluded. It did not 
tend to show any guilt on the part of the defendant whatever. 
The condition in the order for the dam, requiring the building 
of the bridge, or the making of the way at the ford, only im- 
posed a liability on Ryan, if it is not a nullity, and a failure 
to perform it is not the subject of indictment. 

To obstruct a public road is a misdemeanor. Rev. Code, 
§ 1361. And a public bridge is a part of the public road. 
Sims v. Butler County, at January term, 1873. But the evi- 
dence in this case does not tend to establish such a charge. 
Upon the proof, the verdict ought to have been for the de- 
fendant. 

The judgment of the court below is reversed, and judgment 
will be rendered here, dismissing the prosecution. 


Ex parte Amos. 


Petition for Mandamus to Circuit Judge, in Matter of Appointment of 
Attorney as Special Judge. 


1. Revised Code ; how far of force. — The Revised Code, as a whole, has never 
been adopted by the present government of the State; only such laws and parts of 
laws therein contained as are not in conflict with the constitution and laws of the 
United States, or with the constitution of this State, have been “ continued in 
force.” 

2. Constitutional provisions as to election of judges. — Since the constitution pro- 
vides that all judicial officers shall be elected by the people (Art. VI. § 11), the 
legislature cannot, by statute, prescribe any other mode, which shall be compul- 
sory on the parties, for the selection or appointment of a special judge, on account 
of the incompetency of the presiding judge from interest or relationship. 

3. Incompetency of presiding judge ; nomination of attorney as special judge. — The 
statute which provides that, when the presiding judge of the circuit court is incom- 
petent, from any cause, to sit on the trial of any case, “ the parties to the suit 
must, when the same is reached for trial, nominate some attorney present in court, 
who must preside as judge for the trial of such cause during that term; and if the 
parties fail promptly to make such selection, the clerk of the court must nominate 
the attorney,’’ &c. (Rev. Code, § 758), is not obligatory upon the parties, the clerk, 
or the judge, if one of the parties objects ; but, if both parties consent to the ap- 
pointment of an attorney in such case, he may act as a quasi court of arbitration, 
and an appeal will lie from his award or judgment. 


APPLICATION by petition, by James M. Amos, for a writ of 
mandamus to the Hon. Wm. H. Sirsa, the judge of the tenth 
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judicial circuit, to compel the nomination of an attorney, as 
special judge, to preside on the trial of a certain cause pending 
in the circuit court of Randolph, in favor of the petitioner, and 
against one Jenkins Bennett, involving the right to the office 
of sheriff of said county. It appears from the bill of excep- 
tions, which is made an exhibit to the petition, that when said 
cause was reached on the trial docket, the presiding judge 
stated that he was incompetent to sit in the ce: ise, having been 
of counsel for the defendant before he was appointed the judge 
of the court. Thereupon, the plaintiff proposed that the par- 
ties should select an attorney present in court, to preside as 
special judge; but the defendant would not consent to this. 
“The plaintiff, by his counsel, then proposed that the clerk of 
the court nominate an attorney to preside over and try said 
cause at the present term; to which the defendant objected, 
and the objection was sustained by the presiding judge, who 
refused to permit the clerk to nominate an attorney to try said 
cause, and refused to retire from the bench, or to permit an 
attorney, nominated by the clerk, to preside as judge, and try 
said cause,” &c., to which the plaintiff excepted. 


JNO. T. HEFLIN, for the petitioner. — There is no constitu- 
tional inhibition on the power of the legislature to provide for 


the trial of causes in which the presiding judge is incompetent 
to sit; and public necessity demands that this power should be 
exercised by the legislature, to prevent a failure of justice. 
The validity of the statute has been approved by the practice 
of the lower courts, and has never been questioned by this 
court. Ala. & Fla. Railroad Co. v. Burkett, 42 Ala. 83. The 
constitutionality of similar statutes has been frequently sus- 
tained. Henderson v. Pope, 39 Geo. 361; Brown v. Buzan, 
24 Indiana, 194; Grinstead v. Buckley, 22 Miss. 148. 


Wo. H. Smita, pro se, submitted a written argument, as a 
part of his answer to the rule nis? which had been served upon 
him, contending — Ist, that the statute providing for the ap- 
pointment of an attorney as special judge, if it could be re- 
garded as compulsory, was unconstitutional, because the attor- 
ney was not elected by the people, and was not under the 
sanction of an official oath; 2d, that, if the law was valid, the 
record showed a failure of duty on the part of the clerk only, 
and not on the part of the presiding judge, who was not com- 
petent to take any official action in the cause ; and 3d, that a man- 
damus was not the proper remedy, since the term of the circuit 
court had passed, and this court could not know, or presume, 


that the same judge would preside at the next term. 
VoL. LI. 
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PETERS, C. J. — This application involves the construc- 
tion of section 758 of the Revised Code, and a consideration of 
its validity under the present constitution of the State. The 
state constitution creates the state government, and it is wholly 
an instrument of limitations. The officers of the government 
thus instituted are the agents of the people, to execute its 
powers, and the constitution is the warrant and the limit of 
their authority. Smith’s Comm. on Stat. & Const. Construc- 
tions, p. 443 §§ 294 et seg. The Revised Code has never 
been adopted by the present government of the State, under 
the present constitution, as a whole ; only such laws and parts 
of laws, as do not conflict with the constitution and laws of the 
United States, or with the constitution of this State, have been 
continued in force. See Acts 1868, p. 7 

The section of the Code referred to is in these words: “ 758. 
When any judge of the circuit court is incompetent to try any 
case standing for trial, by reason of relationship to parties, or 
of having been engaged as counsel in the cause, or for any 
other reason, the parties to the suit must, when the same is 
reached for trial, nominate some attorney present in court, who 
must preside as judge for the trial of such cause, during that 
term; and if the parties fail promptly to make such selection, 
the clerk of the court must nominate the attorney, who shall 
preside over and try the cause at that term.” This law clearly 
makes the attorney, who presides at the trial thus appointed to 
be had, a “ judge for the trial of such cause during that term.” 
Then, he would have all the authority to manage and conduct 
the trial, according to the practice of the court, and enter on 
the minutes of the court such judgment as he may determine 
upon and consider, as a judge of the circuit court would be 
bound to do. It seems to me that no other logical inference 
can be drawn from the purpose and language of the law. Then, 
the question arises, can such a judge, under the present consti- 
tution, be created by the act of one of the parties to the suit, 
in opposition to the will of the other party, or by act of the 
general assembly of the State ? This inquiry must ‘be answered 
from the constitution itself. This instrument declares, that 
the judicial power of the State shall be vested in certain named 
officers, who are specially designated, and in * such persons as 
may be by law invested with powers of a judicial nature.” 
Const. Ala. Art. VI. § 1. After creating the courts of the 
state government, the constitution directs, that the judge of 
these courts, except ‘notaries public,” shall be elected by the 
people ; and it also prescribes by whom vacancies shall be filled 
in the offices thus established. Const. Art. VI. §§ 11, 13. It 
is nowhere permitted to the legislature to elect or appoint any 
judicial officer or officers of the State, or to fill any vacancy in 
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any judicial office. Nor is the legislative body empowered to 
authorize any person to discharge any of the duties of a judge 
of the circuit court. Such officer can only be elected by the 
people, or appointed to fill a vacancy by the governor, as di- 
rected in the constitution as above cited. State, ex rel. Bull, 
v. Snodgrass, 4 Nev. 524. A judge of the circuit court, with 
compulsory powers to hear and determine causes pending in a 
circuit court of this State, can only be created by election or 
appointment in the manner prescribed by the constitution of 
the State. Const. Ala. 1867, Art. VI.§ 11.; Acts Ala. 1870 
-1871, p. 17. It follows from this, that section 758 of the 
Revised Code is unconstitutional, and void as an authority to 
compel the trial of a cause pending in a circuit court in the 
manner prescribed by said section, if either party to such a suit 
objects to such a trial. Hx parte Roundtree, at the present 
term. 

But this section of the Code authorizes the parties to the 
suit, when there is no objection, and the parties consent to it, 
to adjudicate the suit under the provision of said section as in 
a court of quasi arbitration ; and from the award or judgment 
of such tribunal an appeal may be taken to the supreme court. 
Alabama § Florida R. R. Co. v. Burkett, 42 Ala. 83. 

For the reasons above stated, a circuit judge, who refuses to 
enforce the remedy under said section 758 of the Revised 
Code, will not be forced to do so by a mandamus. 

The application is denied, with costs. 


Ex parte The State, ex rel. Brooks. 
Petition for Prohibition to Circuit Judge, in Matter of Habeas Corpus. 


Jurisdiction of circuit judge, in matter of habeas corpus. — A circuit judge has 
jurisdiction to grant a habeas corpus, on behalf of a person restrained of his lib- 
erty; and although he would have no power to discharge the prisoner, if it ap- 
peared on the hearing that he was confined under the judgment or sentence of a 
court of competent jurisdiction, and an order of discharge by him would be void, 
yet this court will not presume, in advance of the hearing, that he will render an 
improper decision, nor restrain his action by prohibition. 


APPLICATION by petition, in the name of the State of Ala- 
bama, on the relation of A. L. Brooks, the solicitor of Macon 
county, for a writ of prohibition, or other proper writ or pro- 
cess, to restrain the Hon. L. B. STRANGE, the judge of the 
ninth judicial circuit, from proceeding in the hearing and de- 
termination of a writ of habeas corpus, sued out before him by 
one Jim Lowe on behalf of Edward Brown. The motion is 
not entered on the docket, and none of the papers submitted 


have come to the reporter’s hands. 
VoL. LI. 
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PETERS, C. J. — The application for the writ of prohibi- 
tion must be denied. The petition for the writ of habeas 
corpus seems to be regular. It shows that Brown was “ re- 
strained of his liberty in this State;” and the name of the 
person restraining him, the place where he is restrained, and 
all the other necessary facts are stated. Rev. Code, §§ 4260, 
4262. Upon this application, it was the duty of the circuit 
judge to issue a writ of habeas corpus, as he did, commanding 
the person restrained to be brought before him, at a proper 
time and place, ‘to do and receive what shall then and 
there be considered concerning him.” Rev. Code, § 4267. 
This has all been properly done, and the learned judge by 
whom the writ was granted is proceeding to hear the applica- 
tion on the return of the writ. On the facts stated in the 
petition for the writ, the judge of the ninth judicial circuit is 
most clearly clothed with the amplest authority to issue the 
writ for the discharge of Brown, if the facts, on the return 
and hearing, should justify his discharge ; and if not, then to 
remand him to the confinement or restraint of which he com- 
plains. Rev. Code, tit. Habeas Corpus, pp. T85-90. Prohibi- 
tion is only granted where an officer usurps jurisdiction not 
authorized by law. Here, the jurisdiction of the circuit judge 
is undoubted ; and this court cannot anticipate that he will 
make a wrong inquiry, or render an improper or illegal order 
of discharge. 

It may be proper to add, that Brown should not be dis- 
charged, unless his confinement is wholly without authority of 
law. If his confinement is merely erroneous, his remedy is by 
appeal, or certiorari. The application is refused. 


BRICKELL, J.— Judge SAFFOLD and myself concur in 
the refusal of the prohibition; but we think the case requires 
us to say, that if it should appear, on the hearing of the habeas 
corpus, that the prisoner is restrained under the judgment of 
a court of competent jurisdiction, he should not be discharged ; 
and if discharged, the order discharging him would be void, 
and would offer no obstacle to his rearrest and confinement. 
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Ex parte Hamilton. 


Petition for Prohibition to Chancellor, to restrain Proceedings under 
Injunction in Matter of Contested Election, and under Attachment 
Sor Contempt. 


When prohibition lies not to chancellor.— This court will not award a writ of 
prohibition to the chancellor, at the instance of a defendant in a pending suit, to 
restrain action under a bill for injunction in the matter of a contested election, 
and under an attachment for contempt in violating the injunction, on the ground 
that the chancery court has no jurisdiction of the subject-matter of the bill, when 
it does not appear that the petitioner has ever answered the bill, or moved to dis- 
miss it for want of equity, or sought relief in any other mode in the chancery 
court. 


THE petitioner in this case, Thomas A. Hamilton, claiming 
that he was elected an alderman for the sixth ward in the city 
of Mobile, at the election for municipal officers held on the 
second Monday in December, 1875, and had received the 
proper certificate of election from the sheriff as returning 
officer, applied to this court for a writ of prohibition, or other 
appropriate writ or process, directed to the Hon. ADAM C. 
FELDER, chancellor of the southern chancery division, presid- 
ing at Mobile, to restrain further proceedings in a cause pend- 
ing in the chancery court at Mobile, wherein one James 
Gillette was plaintiff, and said Thomas A. Hamilton and Rufus 
Dane, the sheriff of Mobile county, were defendants. The 
bill in that case was filed on the 19th day of December, 1873, 
and prayed an injunction against said Hamilton, to restrain 
him from entering on the office of alderman of said ward by 
virtue of his certificate of election, or attempting in any man- 
ner to exercise the duties of said office ; and also against said 
Dane, as sheriff, to restrain him from ‘delivering to the city 
clerk, or to any other person, the ballot-boxes containing the 
poll-lists and other evidences of the election, and require him 
to preserve them in his possession until the further order of 
the court. The bill alleged, that said James Gillette in fact 
received a plurality of the votes cast for alderman of said sixth 
ward at said election, and that the certificate of election in 
favor of Hamilton was founded on false and fraudulent returns, 
corruptly made by the inspectors of one of the city wards, 
conspiring with other persons who acted in the interest of 
Hamilton. ‘The bill also alleged, as a ground for equitable re- 
lief, in addition to the charges of fraud, that there was no ade- 
quate legal remedy for contesting said election ; that the gen- 
eral law was inapplicable, and the provisions of the city charter 
on that subject were unconstitutional and void, as well as sub- 
stantially defective. The prayer of the bill was, that the 
chancery court would “ take jurisdiction of the whole matter,” 
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and that, on final hearing, the complainant might ‘ be declared 
entitled to the said office of alderman of said ward, and in- 
stalled in the said office for the term provided by law.” 

On the filing of said bill, the complainant being the register 
in chancery at Mobile, the chancellor appointed a special regis- 
ter in the cause, and ordered an injunction to issue as prayed ; 
and an injunction was thereupon issued, and served on both of 
the defendants, together with a subpoena in the cause, on the 
27th December, 1873. The petition for the writ of prohibi- 
tion was filed in this court on the 5th day of January, 1874, 
and alleged, as ground of relief, that neither the chancery 
court, nor the chancellor, had any jurisdiction of the subject- 
matter of the bill ; and that the complainant, before filing said 
bill, had instituted proceedings before the judge of the city 
court of Mobile to contest said election with said Hamilton, 
and had served notice in writing of the grounds of contest. 
The prayer of the petition was for a rule nis?, in the first in- 
stance, to show cause why a prohibition should not issue to 
restrain further proceedings in the cause; and to set aside 
as void the proceedings already had. On the 8th January, 
1874, a supplemental petition was filed, which alleged that 
notice of the intention to file the original petition was served 
on the chancellor, and on said Gillette, on the 38d day of Janu- 
ary, 1874; and that on the 5th day of January, 1874, the 
petitioner was served with a notice, issued by the special re- 
gister in the cause, commanding him to appear before the said 
chancellor, in Montgomery, and show cause why he should not 
be attached for a contempt in violating the injunction in said 
cause ; and the supplemental petition prayed that this proceed- 
ing also might be restrained and declared void. 


P. HAMILTON and Tuos. H. Warts, for the petitioner. — 
1. The power of this court to grant a prohibition to any in- 
ferior court or tribunal, when it proposes to act in a matter 
over which it has no jurisdiction, is undoubted. 23 Ala. 94; 
25 Ala. 100; 29 Ala. 52; 47 Ala. 609; 3 Hill, N. Y. 367; 
95m. & Mar. 623; 4 Burr. 2037-8 ; Cowper, 42; 3 Tomlin’s 
Law Dic. 245, citing 2 Modern, 273. If it appears on the 
face of the proceedings that the court has no jurisdiction what- 
ever, there is no necessity to apply at all to that court. 2 
Hurl. & C. 401; 88 Ala. 428, 443; 2 House of Lords Cases, 
239, cited in 27 U.S. Digest, 507. 

2. The bill shows on its face that the petitioner holds a cer- 
tificate of election, issued by the proper officer. This is con- 
clusive of his right and title to the office, unless contested in 
one of the modes provided by law; that is, by a proceeding 
under the provisions of the city charter, or by quo warranto 
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under sections 3082-90 of the Revised Code. 20 Wendell, 12; 
17 Wendell, 81; 8 N. Y. 82; 27 N. Y. 55; 5 Hill, N. Y. 621; 
16 Mich. 56 : ; 85 Penn. St. 263 ; 47 Penn. St. 292; 56 Penn, 
St. 359; 17 Ohio St. ¢ 271; 13 Indiana, 548; 1 Brewster, 67, 
The only class of cases in which a court of ch: ancery has any 
authority to interfere by injunction, in the matter of contested 
elections, is where the person holding the certificate of elee- 
tion needs its aid to prevent interference by others. Dillon on 
Municipal Corporations, 182, note, citing 43 Penn. St. 384; 
47 Ib. 16, 292. 

3. If the allegations of the bill be true, that it was the 
sheriff’s duty to count and compare the votes, declare the re- 
sult, and give certificates accordingly, and he failed to perform 
that duty, the complainant had an adequate remedy at law by 
mandamus against him. Moses on Mandamus, 15, 65, 82, 84, 
112, 139, 146 ; 24 N. Y. 123; 3 How. 87; 3 24 Ala. 91; 36 
Ala. 871; 17 Ala. 527; 20 Ala. 330, 592; 25 Ala. 72. 

4. The provisions of the city charter are assailed as uncon- 
stitutional, because there is no express provision for a trial by 
jury in case of a contested election. But, evidently, whatever 
right to a trial by jury ever existed still ‘* remains inviolate.” 
Cooley on Constitutional Limitations, 410, note; 15 Mich. 
324; 2 Speers, 767; 26 Ala. 165. If the law be unconstitu- 
tional, it cannot affect his right to a trial by jury. Besides, it 
is difficult to see how any defect of this kind in the law can be 
remedied in the chancery court, which is, perhaps, less prepared 
for jury trials than any other court. 

5. The proceeding for contempt is void. The chancellor 
has no power, in vacation, to punish for an alleged contempt 
in the violation of an injunction. In the absence of statutory 
provisions, the power does not exist. Gates v. McDaniel, 3 
Porter, 360; Byrd v. McDaniel, 26 Ala. 582; 49 Maine, 392. 
The power to punish for contempts is given to the court, 
and not to the judge; consequently, it can only be exercised 
by the court when in session. Rev. Code, §§ 637-39. The 
first rule of chancery practice does not mee Me to extend this 
power, and cannot have that effect. Moreover, the offence, if 
any, was committed in Mobile, and it cannot be punished in 


Montgomery. 


PETERS, C. J.— This is an application for a writ of pro- 
hibition. The granting of such an application rests within the 
discretion of the court. It is not imperative. Lx parte Mor- 
gan Smith, 23 Ala. 94. Such a writ is only to be allowed, 
when its issuance is necessary to give a general superintend- 
ence and control of an inferior jurisdiction ; and it is never to 
be resorted to, except in cases of usurpation or abuse of power, 
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and not then, unless other remedies are ineffectual to meet the 
exigencies of the case. And authorities are not wanting, 
which declare that this writ should not be issued, in any in- 
stance, until the party who complains of the abuse of power 
shall have first sought redress in the inferior tribunal, and has 
failed to obtain it. Hx parte Greene & Graham, 29 Ala. 52. 
In this case, the petitioner disobeyed an injunction issued by 
the chancellor in a suit pending before him; and on being 
served with notice to appear and answer for his contempt in 
violating the injunction, he seeks to restrain the chancellor 
from proceeding in the process for contempt, without first an- 
swering the bill, or moving in the court in which the bill is 
ending to dissolve the injunction. It does not appear that 
either of these steps was taken in the chancery court, before 
the application here for an order to restrain the chancellor, nor 
that such motions would have been unavailing. Had there 
been a motion to dissolve the injunction on the coming in of 
the answer, or upon motion for want of equity, this would have 
afforded a sufficient remedy to the applicant if it appeared that 
he was entitled to relief ; because it is not to be presumed that, 
if the bill was destitute of equity, the injunction would have 
been sustained; and if it should have been dissolved, it is 
equally certain that there would have been no need to resist it. 
Besides, a bill is subject to be amended until the cause is ready 
to be heard, and the injunction may be retained, and such 
amendment might have obviated the present objections to the 
bill. Rev. Code, §§ 3355, 3356 et seg. ; Bibb v. Shackelford, 
88 Ala. 611; Boyd v. Anderson, 2 John. Ch. R. 202. Though, 
sometimes, an injunction will be retained to abide the deter- 
mination of the cause, where the injunction, as in this case, is 
the chief purpose of the remedy sought by the bill. As a gen- 
eral rule, then, it is the safer practice to refuse a party, in con- 
tempt for the violation of an injunction regularly issued, the 
aid of a writ of prohibition against the process for contempt 
for an alleged violation of such injunction, who has not ap- 
peared in the inferior court and submitted to the jurisdiction, 
by motion to dissolve the injunction, or to dismiss the bill for 
want of equity, or other defect of jurisdiction. There is an 
adequate remedy by such motions, which ought to be ex- 
hausted before a party can be allowed to defy the authority of 
the court by a contempt of its process regularly issued. A 
prohibition will not be allowed, until a party seeking it shows 
that he has sought to avail himself of the ordinary modes of 
relief incident to the cause, before he proceeds to set at defi- 
ance the process of the court. This has not been done in this 
case. The application is, therefore, denied with costs. 
VOL. TIL. 5 
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Ex parte Hamilton & Smith. 


Petition for Mandamus to Chancellor, in Matter of Contempt. 


Attachment for contempt ; right to be heard by counsel. — When a party to a pend- 
ing chancery suit is attached for contempt in violating an injunction, there is no 
provision of law, constitutional or statutory, which secures to him the right to be 
heard by counsel in the matter of the contempt. 


THE material facts of this case were thus stated in the opin- 
ion of the court, as delivered by the chief justice : — 


‘* Prrers, C. J. — Robert H. Smith and Peter Hamilton 
make application to this court, by petition in writing, that the 
court ‘ will grant unto them the writ of mandamus, directed to 
the Hon. ApAmM C. FELDER, the chancellor of the southern 
chancery division of the State of Alabama, the judge presiding 
at Mobile in the court of chancery for said first district, com- 
manding him to permit said John Reid, Jr., to be heard by 
your petitioners, his counsel, against said motion to commit 
said Reid for alleged contempt of said court, and commanding 
him to permit said Hamilton to be heard in opposition to said 
order or decree to fine or otherwise punish him (for) the con- 
tempt charged against him by said chancellor in said cause, 
and in defence of his conduct as counsel for said Reid in the 
matter of said proceeding in said cause, and commanding the 
said chancellor to desist from further proceedings against said 
Reid and said Hamilton, under his said order of February 9, 
1874, till said Reid and said Hamilton be heard thereon, and in 
opposition thereto, as they and each of them are by law enti- 
tled to be heard; or for such other process, writ, or relief in 
the premises, as your petitioners are by law entitled to ask 
and have. And as in duty bound they will ever pray.’ 

“It appears that the above application grows out of a cer- 
tain proceeding arising on a bill of complaint filed by Cleve- 
land F. Moulton, as complainant, against Rufus Dane, as 
sheriff of Mobile county, and John Reid, Jr.. as defendants, 
on the 16th day of December, 1873, in the chancery court of 
the said county of Mobile, in which, among other things, the 
complainant prayed for certain writs of injunction against 
said Dane, as such sheriff, and said Reid, Jr., restraining 
said sheriff and others from doing certain things complained of 
in said bill of complaint. The writs of injunction thus asked 
were granted by the order of the chancellor, and regularly 
issued as required by law, and properly served. After this 
was done, said Moulton complained to said chancellor of said 
chancery court, that said Reid had violated said order grant- 
ing said injunction ; and thereupon, an attachment for a con- 
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tempt was issued out of said chancery court by said chancellor, 
against said Reid, for violation of said injunction, and Reid 
was brought before said court to answer for said alleged con- 
tempt, on said attachment. His answer was made in the 
usual form, but it was not deemed satisfactory by the court, 
and he was fined fifty dollars and costs for said contempt, and 
execution was ordered by the court to issue for the same. At 
the same time, upon the hearing of Reid’s case for contempt, 
said Hamilton, the attorney of said Reid, admitted that he 
had advised said Reid to commit the acts with which he was 
charged as a contempt. This was done on affidavit in open 
court, made by Hamilton in person. The court thereupon 
fined Hamilton fifty dollars for contempt, and ordered execu- 
tion as before for the same, and costs, against him. Proper 
orders of the court were entered in each of these cases against 
the respective parties charged and found guilty of contempt, 
said Reid and Hamilton. On the hearing of Reid’s answer to 
the attachment for contempt, said Smith and Hamilton, or 
especially said Hamilton, sought permission to address the 
court, or to be heard in opposition to the proceeding to fine 
Reid for contempt, as complained of in said attachment. This 
permission was refused, and the court proceeded to give judg- 
ment against Reid for contempt on said proceeding, without 


hearing or permitting said Hamilton, as the counsel of Reid, 
to be heard in an argument or speech in his defence. This 
refusal to hear said Hamilton is the matter now complained 
of.” 


Tuos. H. Wars, for the petitioners. — Whenever proceed- 
ings are instituted to punish a party for an alleged violation of 
an injunction, the fact of his guilt must be clearly established, 
and he has a right to be heard in his defence. High on In- 
junctions, §§ 850, 870, 871; Worcester v. Truman, 1 McLean, 
483; Robinson’s Practice, vol. 6, pp. 625-6. An attachment 
for contempt is either a civil or a criminal proceeding ; and 
whether it be held the one or the other, the right to be heard 
by counsel is secured by constitutional provisions. Art. II. 
§§ 8,12. This right has been fully recognized by this court, 
as applicable even to a quasi criminal proceeding in a mayor’s 
court, for the breach of a municipal ordinance. Withers v. 
The State, 36 Ala. 252. No man’s rights— neither his life, 
liberty, or property — can be safe, if his mouth, or that of his 
counsel, may be closed by the fiat of any court or judge. 

The proceeding for contempt, as shown by the record, was 
coram non judice. The injunction was void, because the chan- 
cellor had no jurisdiction of the subject-matter of the bill. 
Authorities cited on briefs in Ex parte Reid, Ex parte Ham- 
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ilton, and [eid v. Moulton, at present term. Being void, 
mandamus is the only remedy. 


PETERS, C. J.— [After stating the facts, as above set 
forth. | The jurisdiction of the chancellor to grant an injunc- 
tion in any case, on a bill filed, as he may think fit, is beyond 
all question. ‘This power is expressly given by the statute. 
The authority, as expressed in the Code, is declared in these 
words: ‘* Injunctions may be granted, returnable into any of 
the courts of chancery in this State, by the judges of the 
supreme and circuit courts, chancellors, and no other officers.” 
Rev. Code, § 3426. When an injunction is so properly granted, 
issued, and served on the party or parties sought to be en- 
joined, it would be useless, if it could be disregarded. The 
order granting it is an order in the cause. ‘To disobey such an 
order while it is in force is a contempt of the court. Gates v. 
McDaniel, 3 Port. 356. Under the Code, the chancellor has 
jurisdiction to issue an attachment for a contempt, against any 
party to a cause pending in the court, who refuses obedience to 
the chancellor’s orders. Rev. Code, §§ 700, 638, cl. 5; Ez 
parte Walker, 25 Ala. 81. The chancellor, in the discharge of 
his duties as such, represents the sovereign power of the State 
in its judicial department. Const. of Ala. 1867, Art. IIT. § 
1; Art. VI.§ 7; Rev. Code, § 698. It is the duty of all par- 
ties litigant ym such court, and their counsel, to yield a re- 
spectful “obedience to their judgments, orders, and process, and 
the orders of a judge out of court, in an action or proceeding 
therein. Rev. Code, § 638, cl. 8. And especially is this duty 
enjoined on the attorneys of the court. Rev. Code, §§ 869, 
871. 

It is said in a book of accredited authority, that every court 
of record, as incident to it, may impose reasonable fines on all 
such as may be guilty of any contempt of its authority. 2 
Bac. Abr. (Bouvy. ved.) 633, E. And the courts may proceed 
in a summary way to punish for contempts, notwithstanding 
the constitutional provision, that crimes shall be tried by a 
jury. The power to punish for contempts is incident to courts 
of law and equity. 7 Cr. 52; 6 John. en 9 John. 395; 4 
John. 317: ; 1 Burr’s Trial, 352; Charlton, 136; 1 Breese, 266; 
36 Ala. 253; 3 Port. 356, supra. Then, a ’ proceeding for 
contempt is not a criminal prosecution. It is only in a crim- 
inal prosecution that the accused has the right to be heard by 
himself and counsel, or either. Const. Ala. 1867, Art. I. § 8 
If a proceeding for contempt were a criminal prosecution, then 
it could not be tried by the chancellor, nor could a jury be 
dispensed with. Const. Art. I. § 8, supra. But, in such a 
procéeding, it is by due process of law to proceed by attach- 
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ment, as was done in the case here complained of. 8 Porter, 
356, supra. ‘Then, under this article and section of the con- 
stitution, neither Reid nor his counsel has any right to com- 
plain. 

It may, however, be thought that this right to be heard in 
argument before the court arises out of another clause of the 
constitution, which is in these words: ‘* That no person shall 
be debarred from prosecuting or defending before any tribunal 
in the State, by himself or counsel, any civil cause to which he 
is a party.” Const. Ala. 1867, Art. I. § 12. The language 
used in this latter section of the constitution is different from 
that used in the former. There the right of the accused is to 
be ‘heard by himself and counsel, or either.” Here it is to 
prosecute and defend. ‘The former section gives the right to 
address the court and jury in behalf of the accused, because 
the issue on a criminal charge is to be tried bya jury. But, ina 
civil case in a court of chancery, the argument of counsel is to 
aid the court with a clearer exposition of the law of the case, 
and of the facts. In a technical sense, this is no part of the pros- 
ecution or the defence. There was, then, no violation of right 
of the petitioners, or of their client, in the action complained 
of in the court below. It is only when a party shows a clear 
right, which has been illegally denied him, that this court will 
grant a mandamus to enforce such right, or a prohibition to pro- 
tect it. and there is no other adequate remedy to which he ma 
resort. In this case, the petitioners do not show that they 
stand in this attitude. The application is, therefore, denied 
with costs. 


Ex parte The State, ex rel. Stow e¢ al. 


Petition for Mandamus to Chancellor, to compel Reinstatement of 
Cause improperly struck from Docket. 


1. When mandamus lies. — Mandamus is the proper remedy to compel the rein- 
statement of a cause which has been improperly struck from the docket by the 
chancellor. 

2. Filing bill. — A bill in chancery is to be considered as filed so as to entitle 
it to a place on the docket, and put it in the custody and power of the court, when 
it is deposited with the register, or with his assistant in his office, with the inten- 
tion of filing it, although the fact and date of filing are not then indorsed on it. 

3. Dismissal of bill by complainant.— The complainant may dismiss his bill at 
pleasure at any time before the defendant has pleaded, answered, or demurred, 
and without notice to any one; and an entry of such dismissal on the docket, made 
on a rule day at his instance, by, the register’s clerk, will be presumed to have been 
made with the knowledge and approval of the register himself. 

4. Pendency of two or more bills between same parties at same time ; election. — On 
motion to strike from the docket one or more of several causes standing on the 
docket at the same time, between the same parties, and relating to the same mat- 
ters, the proper practice is a rule on the plaintiff, in the first instance, to show 








70 SUPREME COURT [June Term, 


[State, ex rel. Stow.] 


cause why he should not make his election between the several suits, and to dis- 
miss or strike from the docket all the others ; and if he fails or refuses to make an 
election, to dismiss all except the suit first commenced. 


APPLICATION by petition in the name of the State of Ala- 
bama, on the relation of James P. Stow and others, for a writ 
of mandamus to Hon. ADAM C. FELDER, chancellor of the 
southern chancery division, presiding at Montgomery, to com- 
pel him to reinstate on the docket of the chancery court at 
Montgomery a certain cause lately pending in said court, 
which was an information filed in the name of the State, on 
the relation of James P. Stow and others, citizens and tax- 
payers of the city of Montgomery, against the corporate au- 
thorities of said city, to restrain the collection of a tax levied 
by them to pay the interest on certain bonds issued in aid of 
the South and North Alabama Railroad Company. The facts 
shown by the petition and accompanying exhibits, and by the 
chancellor’s answer to the rule nisi, served on him in the first 
instance, are these : — 

In March, 1874, an information in the name of the State, on 
the relation of James P. Stow and others, as citizens and tax- 
payers in the city of Montgomery, was prepared, addressed _to 
the chancellor of the southern chancery division, and praying 
for an injunction against the corporate authorities of the city 
of Montgomery to restrain the collection of a tax as above 
stated. This information or bill was presented to the Hon. 
JAMES Q. SMITH, the judge of the second judicial circuit at 
Montgomery, on the 23d day of March, 1874; but he refused 
to grant an injunction, and indorsed his refusal on the bill. It 
was then presented to Hon. A. C. FELDER, the chancellor, who 
also refused to grant an injunction, and indorsed his refusal on 
the bill, with the date, March 28,1874. This bill was not then 
filed in the chancery court at Montgomery, but another was 
prepared, in which the names of several other citizens were 
added as relators, and two of the bondholders were made de- 
fendants with the corporate authorities of Montgomery ; and 
the further prayer was added, that the corporate authorities be 
enjoined from paying any further interest on the bonds ; and 
this second bill was presented to Hon. JAMES Q. SMITH, who, 
on the 11th day of April, 1874, indorsed on it his fiat for an 
injunction. This bill was filed with the register on the 1st 
April, 1874, and was entered on the docket as No. 950. At 
a special term of the chancery court in Montgomery, on the 
23d April, 1874, the defendants made a motion before the 
chancellor to dissolve the injunction on the following grounds : 
“Ist, want of equity in the bill; 2d, because no bond was 
given or required; 3d, because said injunction issued contrary 
to law, and is unauthorized by law or practice; 4th, said in- 
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junction was improperly obtained, and was inadvertently or- 
dered and issued; 5th, because no security for the costs was 
given.” This motion was sustained by the chancellor on the 
saine day (April 13, 1874), and it was thereupon “ ordered, 
adjudged : and deere’ by the chancellor, that the bill and in- 
junction in this case be stricken from the files of this court, 
and held and treated as if said bill had never been filed, and 
as if said injunction had never been ordered or issued.” 

On the 20th April, 1874, the first bill above named was filed 
in the office of the register at Montgomery, and indorsed by him 
as filed, and docketed as No. 958; and on the same day, being 
a regular rule day, one of the complainant’s solicitors entered a 
motion on the docket for the dismissal of the bill without preju- 
dice. ‘This motion was granted, and an entry was made of it 
in these words: ‘** Dismissed without prejudice, April 20, 1874, 
on motion of complainant.” This entry, to which the name of 
the register was signed, was in fact made in his absence by the 

clerk regularly employed in his office, whose affidavit was sub- 

mitted as one of the papers in the cause in this court, stating 
“that it was not uncommon for such orders and entries to be 
made by him as such clerk, and he believed it was proper for 
him to make such order or entry.” 

This cause (No. 958) being thus dismissed, another informa- 
tion (or bill) between the same parties, substantially relating 
to the same matters, and ors the same relief, was filed in 
said chancery court on the 2 7th April, 1874, and docketed as 
cause No. 962; and on this bill, on the 1st May, 1874, a fiat 
for the issue of an injunction, ** without bond or security, or 
causing affidavit to be made,” was indorsed by Hon. M. J. 
SAFFOLD, the judge of the first judicial circuit. At the next 
ensuing term of said court, on the Tth May, 1874, the defend- 
ants submitted a motion to the chancellor to strike this bill 
from the files, and to dissolve the injunction granted under it, 
on the ground that all the bills were substantially the same, 
and the one first filed had never been disposed of. The chan- 
cellor sustained this motion, and struck the bill from the files ; 
and the application to this court is to compel him to reinstate it. 










































Tuos. H. Warts and J. S. WINTER, for the petitioners. — 1. 
The bill first prepared, on which the chancellor and circuit judge 
indorsed their respective refusals to grant an injunction, was 
never filed in the chancery court until the 20th April, 1874. 
The presentation of it to the chancellor, and his refusal to act 
on it, cannot have the effect of making it a cause pending in 
court. It remained the private property of the complainants, 
and it was optional with them: to file or to destroy it. After the 
refusal of the injunction, the filing of the bill was a useless and 
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nugatory act; though, if the injunction had been granted as 
prayed, the doctrine of relation would have applied to every- 
thing done under the order, and the bill would have been con- 
sidered as filed when the order was made. Howe v. Willard, - 
40 Vermont, 661; 1 Smith’s Ch. Pr. 110; 38 Ala. 248; Rule 
63, Rev. Code, 832. 

2. No matter when that bill was filed, the complainants had 
the right to dismiss it, as they did, on the 20th of April, 1874, 
as a matter of course, and without notice to any one. How- 
ard v. Bugbee, 25 Ala. 548; 1 Dan. Ch. Pr. (4th ed.) 790; 9 
Paige, 245, 247; T Beavan, 350; 4 My. & Cr. 194. The pay- 
ment of the costs was not a condition of the dismissal. White 
v. Smith, 4 Hill, N. Y. 166; 7 Wendell, 511; 12 Wendell, 
191. 

3. If two or more bills were pending between the same par- 
ties, and relating to the same matters, the complainants might 
have been compelled to an election. 1 Vesey, Jr. 544; 1 Wil- 
son, 1818; 5 Madd. 17. 

4, That mandamus is the proper remedy in the case, see Er 
parte Lowe, 20 Ala. 330; Mansony v. Stephenson, 4 Ala. 
317; Reese v. Billings, 9 Ala. 265; Ex parte Thornton, 40 
Ala. 384; Ex parte Garland, 42 Ala. 562; Ex parte Brad- 
street, T Peters, 648. 


S. F. Rice and Jno. A. ELMoreE, contra. —1. When a bill 
is improperly or improvidently filed, it may be struck from 
the files by the chancellor on motion, or ex mero motu. Wash- 
ington v. Emery, 4 Jones’ Equity, N. C. 30. 

2. When a bill for injunction is addressed and presented to 
the chancellor for his official action, and his refusal of the in- 
junction is thereon indorsed by him, the subsequent filing of 
that bill relates back to the time when it was first presented to 
him. Howe v. Willard, 40 Vermont, 655; Morgan v. Nelson, 
43 Ala. 592; Phillips v. Beene, 38 Ala. 248. Constructive 
filing is, to all intents and purposes, equivalent to actual filing. 
The bill must be filed, actually or constructively, before any 
judicial officer can act upon it ; and after he has acted on it, it 
becomes a court paper. 

3. The dismissal of the second cause, No. 958, was a nullity. 
The complainant may dismiss his bill, in some cases, on applica- 
tion to the register, not to the register’s clerk or assistant: but 
neither the register nor his clerk can dismiss it. Rev. Code, 
§ 3353. The register’s clerk or assistant can only act for him 
ministerially, and cannot perform any official act. 

4. So long as the costs remain unpaid, the cause is still pend- 
ing. White v. Smith, 4 Hill, 166; Jones v. Delavan, T Wen- 
dell, 511; Robinson v. Taylor, 12 Wendell, 191. 


Vou. LI. 





1874.] OF ALABAMA. 73 


[State, ex rel. Stow.] 


5. The chancellor’s order is, in effect, an order dissolving an 
injunction, and dismissing the bill. From such an order the 
statute gives an appeal. Rev. Code, § 3439. 


PETERS, C. J.— This is an application for mandamus against 
the chancellor of the southern chancery division of the State, 
to compel him to reinstate a cause on the docket, which has 
been improperly stricken from the same, by order of said chan- 
cellor. There was a rule nisi granted in the first instance, ac- 
cording to the usual practice of this court (Ex parte Lowe, 
20 Ala. 330, 334); and the chancellor, having been duly 
served with the rule thus granted, now seeks to be discharged 
upon his answer to the same. 

1. There can be no doubt that mandamus is a proper rem- 
edy, under our practice, in such a case as this. Stephenson 
v. Mansony, 4 Ala. 318; 20 Ala. 330, supra. 

It may be well doubted whether any court in this State has 
authority to strike a cause from the docket, except as a means 
to compel a party to comply with some proper order made in 
the progress of the suit. Such a practice is not to be encour- 
aged. Courts are established for the redress of injuries, by 
the administration of the proper remedy by due course of law. 
This is the emphatic declaration of our fundamental law. The 
constitution declares, “* That all courts shall be open; that 
every person, for any injury done him in his lands, goods, per- 
son, or reputation shall have a remedy by due process of’ law ; 
and right and justice shall be administered without sale, denial, 
or delay.” Const. Ala. Art. I. § 15. And another section 
of the same instrument further declares, ‘‘ That no person 
shall be debarred from prosecuting or defending, before any 
tribunal in the State, by himself or counsel, any civil cause to 
which he is a party.” Art. I.§ 12. The spirit and policy 
of these commands should govern our practice. Their purpose 
and object is to secure a trial of all causes in court on the mer- 
its. This is the sole purpose of all suits, and the courts should 
give it every possible aid. The judge, who presides in the 
court, is simply the agent of the sovereign, to administer the 
sovereign power in the judicial branch of the government. 
The citizen is the sovereign. It is his power that the court 
administers. Can this be done by driving the citizen out of 
court, without hearing his complaint, and administering the 
proper remedy, upon an issue formed upon the merits of his 
suit? Our whole system of pleading compels an answer in 
the negative. And could the sovereign in his unlimited author- 
ity stand in court, he would very probably dismiss the judge, 
his agent, if he refused to hear his suit upon the merits, for 
which alone it was instituted, or if he attempted to debar him 
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from its prosecution, by striking his cause from the docket of 
the court, which was established for its trial in the only mode 
that any suit can be justly said to be tried — that is, on its 
merits ; on its “right and justice.” It is in this country a 
gross mnisuse and contempt of the sovereign and his authority, 
to defeat or fall short of this great end of all litigation, — a trial 
on the merits. 

2. A suit in chancery is commenced by bill addressed to the 
chancellor of the division in which the same is filed. Rey. 
Code, § 3525. From this it is to be inferred, that the filing 
of the bill, after it is prepared, as required by the statute, is 
necessary to entitle the cause to a place on the docket. Rev. 
Code, §§ 3327, 725, els. 2,6; Ib. p. 823, Rules 1 & 63. The 
original and technical application of the word file has long gone 
out of use. It means to fix upon a string or wire, kept by the 
clerk or register of the court in which the paper is intended to 
be filed. Phillips, Goldshy ¢ Blevins v. Beene’s Adm’r, 38 
Ala. 248. This practice has never been in use in this State. 
A mere deposit of the paper with the clerk in the court during 
its session, for the purpose of filing the same, has under our 
practice been deemed sufficient. But in order to have compe- 
tent proof of the filing, it is proper for the clerk or register to 
indorse the date of the filing, and the fact of filing, on the 
paper filed, and sign the same as clerk or register, or enter 
the same as filed in the proper docket. This puts the paper in 
the custody of the court, and the power of the court may be 
exerted to protect it, and compel its production, or supply its 
loss. Here the action taken on the first bill was a sufficient | 
filing to amount to a commencement of the suit. 

3. After suit is commenced, the complainant may, on appli- 
cation to the register in vacation, dismiss his suit, giving the 
defendants, who have ‘* pleaded, answered, or demurred,” five 
days’ notice of such application; and on such dismissal the 
register may issue execution against such complainant for all 
costs accruing to the time of the dismissal. Rev. Code, § 
3353. But it will be seen that the rule thus prescribed only 
applies in such cases as the defendants have * pleaded, an- 
swered, or demurred.” This is not such a ease, in reference 
to the bill first filed. It was simply filed or deposited with 
the register or court, by the application for the injunction, and 
no other steps were taken. When this latter is the condition 
of the suit, the complainant * retains the absolute dominion of 
the suit until the decree ; and until that stage of the suit, he 
may dismiss the bill at his pleasure.” 1 Smith’s Ch. Pr. p. 
312. The memorandum on the register’s docket is sufficient 
to show that this power over his suit the complainant intended 
to exercise, and did exercise in a form competent to effect his 
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purpose. The fact that the memorandum was made by the 
clerk of the register, does not vitiate the act. It will be pre- 
sumed, in support of its regularity, that the register knew of 
the act and approved it. ‘There was no one interested in the 
act thus performed, save the complainant, and if he treated it 
as valid, it should be so treated by the court. 

4, There is no rational dispute about the dismissal of the sec- 
ond bill. ‘Then, at the time of the chancellor’s action in striking 
the third bill, or bill numbered 962, from the docket, there was 
only the one bill pending in court. This bill could not be 
stricken from the docket for the reasons shown in the chancel- 
lor’s answer to the rule nis?. If there had been doubt in the 
mind of the chancellor as to this, the proper practice would 
have been a rule to show cause served on the complainant, why 
he should not elect to dismiss all his bills save one ; and upon 
his election, to have retained that one upon the docket, and dis- 
missed the others ; and if he refused to make his election, then 
to have dismissed all save the one first filed and still pending 
in the court. 

In this view of the practice, the chancellor’s order dismissing 
bill numbered 962, or striking the same from the docket, 
was not made in conformity with law, and his answer to the 
rule nisi is insufficient. ‘The rule and order nisi is made abso- 
lute. Let a mandamus issue accordingly, returnable at the 
present term of this court. Costs are reserved until the return 
of the mandamus. 


Foust v. Chamblee’s Administrator. 


Final Settlement of Guardian’s Accounts. 


1. Record of guardianship. — The entire record of a guardianship in the pro- 
bate court constitutes but one cause; and in dealing with that cause, the court is 
bound to look at every part of the record. 

2. Final settlement of quardian’s accounts ; conclusiveness of. — When the record 
shows a final settlement of a guardian’s accounts in the probate court, by which he 
is discharged, that court cannot, on a petition subsequently filed by the administra- 
tor of the deceased ward, disregard and ignore such settlement, and render another 
decree against the guardian on an ex parte statement of his accounts: the former 
settlement is conclusive, until it is reversed on error or set aside as void in a direct 

roceeding for that purpose, and it is not necessary that it should be pleaded in 
ar of the subsequent application. 

3. Confederate judgments. — A judgment rendered by a probate court of this 
State in 1863, on final settlement of a guardian’s accounts, is not void because 
rendered by a rebel court, but is conclusive and binding, until set aside or reversed, 
and is a bar to any subsequent decree. 

4. Parties to probate decree. —On final settlement of a guardian’s accounts, 
after the death of the ward, and after the grant of letters of administration on his 
estate, if the record shows that due notice to the administrator was given by publica- 
tion, although he did not appear, the appointment of a guardian ad litem for the de- 
ceased ward is mere surplusage, and the decree is not void for the want of proper 
parties. 
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APPEAL from the Probate Court of Blount. 

In the matter of the final settlement of the accounts and 
vouchers of Samuel Foust, as guardian of Lewis Chamblee, de- 
ceased, on the application of H. A. Gillespie, as administrator 
of said deceased ward. The record in this court, as perfected 
on certiorari, shows that said Gillespie was appointed guardian 
of said Lewis Chamblee on the election of the ward himself, on 
the 23d day of October, 1856, and gave bond and entered on the 
discharge of the duties of said trust on the same day ; that on 
the 25th February, 1858, he was removed, and his letters of 
guardianship were revoked; that on the 12th April, 1858, he 
was reappointed, and again gave bond, and entered on the dis- 
charge of his duties as guardian ; that on an annual (or par- 
tial) settlement of his accounts on that day (April 12, 1858), 
the balance in his hands was found to be $2,256.95 ; that on a 
second ‘annual settlement made on the 21st February, 1859, 
the balance remaining in his hands was found to be $2,505.76 ; 
that on a third annual settlement made on the 21st February, 
1860, the balance remaining in his hands was found to be 
$2,413.64; and again on the 21st February, 1861, on a fourth 
annual settlement, the balance was stated as $1,786.56. The 
record further shows that on the 1st August, 1862, the ward 
departed this life; that letters of administration on his estate 
were granted by said probate court on the 21st August, 1862, 
to Lemuel Arnold ; and that on the 13th day of April, 1863, 
at'a regular term of said probate court, on final settlement of 
the accounts of said Foust as guardian, the following decree 
was rendered: ** This day having been set to hear and deter- 
mine all matters as to the account heretofore filed by Samuel 
Foust, as guardian of the estate of Lewis Chamblee, now de- 
ceased, minor heir of Isham Chamblee, for a final settlement 
of his guardianship ; now comes the said Samuel Foust, and 
moves the court that his said account may be passed and al- 
lowed as the same has been by him filed as aforesaid. And it 
appearing that due notice of the nature and of the time set 
for making such settlement has been given in all respects ac- 
cording to law, and the former order of this court made and 
entered on the 20th day of February, 1863 ; and J. W. Moore, 
who was heretofore duly appointed by the court to act as 
guardian ad litem, to represent and protect the interest of said 
Lewis Chamblee, minor, now deceased, in this proceeding and 
settlement, now appearing in open court, consents to act, and 
proceeding to contest said settlement, the court proceeds to hear 
the matters pertaining to said account, and to consider the 
evidence relating thereto. Whereupon it is shown by sufficient 
proof that said Lewis Chamblee departed this life on or about 
the 1st day of August, 1862, and that Lemuel Arnold was on 
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the 21st day of August, 1862, duly appointed and qualified to 
administer said estate ; and it being also shown by sufficient 
proof that said guardian has received of the assets of said es- 
tate the sum of $1,950.24 in money, and has justly expended 
in and about the costs and charges necessary and incident to 
said guardianship, and in payment of the just debts of said 
estate, the sum of $761.24, and to Lemuel Arnold, the admin- 
istrator of said estate, the sum of $1,169, leaving no money or 
assets in the hands of said Samuel Foust, guardian as afore- 
said ; and said account appearing to be full and correct, — it is 
considered and decreed by the court, that said account be, and 
the same is hereby in all things passed and allowed as above 
stated, and that the same be filed and recorded as a final set- 
tlement of said guardianship.” 

On the 11th July, 1872, a petition was filed in said probate 
court by H. A. Gillespie, as the administrator de bonis non of 
the estate of said Lewis Chamblee, asking for a citation to said 
Samuel Foust, requiring him to appear and make a final settle- 
ment of his said guardianship. ‘This petition alleged that said 
Samuel Foust had made a pretended final settlement of his 
guardianship on the 13th April, 1863, and that said pretended 
settlement was void: Ist, because said probate court by which 
it was rendered, “if a court at all,” was a foreign court, un- 
known to the laws of Alabama, and of limited jurisdiction, 
and the record did not show the facts necessary to show its 
jurisdiction ; and 2d, because no notice of said pretended set- 
tlement was given to the administrator, heirs, and distributees 
of the estate of said Lewis Chamblee, or either of them, nor 
did they appear, nor was any guardian ad litem appointed to 
represent the interests of his infant child. The citation was 
duly served on said Foust, but he failed to appear; and on the 
12th August, 1872, the day specified in the citation, the court 
proceeded ex parte to state an account against him, and ap- 
pointed the 5th September, 1872, for final action on the account 
as thus stated. On that day the cause was continued until the 
18th September, and again until the 16th November, 1872 ; 
and on this latter day, the said Foust still failing to appear, and 
no objection to the account as stated being filed, the court 
passed the account as stated, and rendered a decree against 
said Foust, in favor of said Gillespie as administrator de bonis 
non, for $3,008.36, besides costs. From this decree the present 
appeal is sued out by said Foust, and it is here assigned as error. 


L. P. WALKER, for the appellant. — 1. Unless the final set- 
tlement made in 1863 is void, Gillespie’s only remedy was by 
bill in chancery within the time allowed by the statute. Rev. 
Code, §§ 2451, 2274-5. When the record shows jurisdiction 
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of the subject-matter and the parties, a final decree of the pro- 
bate court cannot be collaterally impeached, on account of 
irregularities which would reverse it on error. 31 Ala. 234; , 
47 Ala. 196 ; 3 Ohio St. R. 498; 2 Howard, U. S. 328. 

2.. As the judgment of a Confederate court, that decree has 
the force of a foreign judgment, and is primd facie valid. 
Mosely v. Tuthill, 45 Ala. 621; McSwean vy. Faulks, 46 Ala. 
610; Shaw v. Lindsay, 46 Ala. 290; Griffin v. Ryland, 45 Ala. 
690. 


Tuos. H. Watts, contra.—1. The pretended final settle- 
ment of 1863 is a nullity. It shows on its face that the ward 
was dead, and that there was an administrator of his estate 
who was not a party to the settlement. The appointment of a 
guardian ad litem for the deceased ward was without authority, 
and gave him no standing in court; and there was, in effect, 
but one party to the settlement. That such a decree is void, 
see Spence v. Simmons, 19 Ala. 828; Turner v. Dupree, 19 
Ala. 198; Gilbreath v. Manning, 24 Ala. 418; Joseph v. Jo- 
seph, 5 Ala. 280; Cockrell v. Hays, 41 Ala. 75; Johnson v. 
Johnson, 40 Ala. 

2. Even if such settlement be held valid for any purpose, 
the appellant cannot set it up in this court, because he failed to 


appear and plead it in the probate court. Autrey v. Johnson, 
at January term, 1872. 


PETERS, C. J. — When the judgment from which this ap- 
peal is taken is contrasted with the facts set out in the record, 
such a result as appears from it could hardly have been antici- 
pated. The transcript shows that the guardian made final set- 
tlement of his guardianship in 1863; and by this it is shown 
that he had properly accounted for all the ward’s estate that 
had come into his hands, and that there was a decree final in 
his favor upon said settlement. And after this a decree in the 
same case and on the same record was rendered against him for 
the sum of $5,008.56 of the ward’s estate remaining in his 
hands, in 1872. In other words, the record shows two decrees 
on the same matters between the same parties; one in favor 
of the guardian, which entitles him to be discharged, and the 
other a subsisting liability against him of above $3,000. The 
record of a guardianship in the court of probate makes but one 
cause, and in dealing with this cause it is necessary for the 
court to consider every part of it. Moseley v. Tuthill, 45 Ala. 
621. If the record discloses that there is a final judgment in 
favor of either of the parties to the proceeding, the court can- 
not overlook and ignore this final judgment; and before the 
court can proceed beyond this final judgment, it must be set 
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aside, because it is void, on a proper proceeding for that pur- 
ose, or it must be reversed for error. When either of these 
ends is effected, then the court can proceed to a new trial, but 
not before. 

Here, the petition shows that the guardian made final settle- 
ment of his guardianship in 1863. ‘This also appears from the 
record. It is true that the petition alleges that this final set- 
tlement was void. But this is a mere blank statement without 
the allegation of any facts which support it, save the character 
of the court in which the final settlement was made. The 
character of the court was not sufficient to render the decree 
yoid. This is a matter of law, which the court will notice. It 
is not shown that there was any error in it, or any fraud in its 
procurement. The mere fact that the decree on the guardian’s 
final settlement was rendered in 1863, during the war, did not 
render it void. Jtiddle et al. v. Hill’s Adm’r, at the present 
term; Horn v. Lockhart, 17 Wall. 570. Then, if it was not 
void, it was a final decree in favor of the guardian, and es- 
topped any further proceeding on the same record, as long as 
the decree remained unimpeached and unreversed. 1 Ala. 406. 
The petition of the appellee, under the facts shown by the rec- 
ord, was merely an application for a new trial. The term of the 
court had long been adjourned at which the decree was rendered. 
In such a case, the application for a new trial came too late. 2 
Brickell’s Dig. p. 276, § 3. The statute clothes the court of 
probate with jurisdiction to enforce a final settlement of a guar- 
dian’s accounts, ina case where no such settlement has been made. 
The language of the law is this: “ When a guardian removes 
from this State, without making final settlement, or, upon cita- 
tion to appear and make a final “settlement, fails to attend, with- 
out showing sufficient cause therefor, the judge of probate may 
proceed and state the account in his absence, from materials in 
his office, and such other testimony as may be adduced.” Rev. 
Code, § 2448. The proceeding thus authorized is to be conducted 
as settlements of executors and administrators in similar cases are 
to be conducted. Rev. Code, $$ 2449, 2137, 2153. In any of 
these cases, if the record ven: that a final settlement has been 
made, the jurisdiction of the court has been exhausted, and 
such settlement cannot be repeated in the same case, upon the 
same record, and between the same parties. The second final 
decree in the same case is necessarily a mere nullity. This is 
not like the case where there are two records and two causes. 
There, the former judgment or decree is only an estoppel when 
given in evidence, or when pleaded. It is otherwise when this 
is shown by the record itself. 1 Greenleaf Ev. § 531. The 
decree first rendered in this cause in 1863 cannot be assailed 
in this way. If it was erroneous, it should have been corrected 
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on appeal. Rev. Code § 3485. And if it showed errors of 
law or fact in the settlement, such errors may have been cor- 
rected in chancery according to the provisions of sections 2274 
and 2275 of the Revised Code, or under Ordinance No. 40 of 
the convention. Acts 1868, p. 187. They cannot be cor- 
rected in the manner here attempted. Rev. Code, § 2451. 
The court below should not have entertained jurisdiction of 
the petition in this case, nor should the citation have been is- 
sued. ‘The proceeding should have been dismissed. And that 
judgment being the proper judgment that should have been 
rendered in that court, it will be rendered here. Therefore, 
the judgment of the court below is reversed, and the cause is 
dismissed, at the costs of the appellee (said Gillespie). 


BRICKELL, J., not sitting, having been of counsel in the 
cause below. 


Nore By REPORTER. — On a subsequent day of the term, 
the appellee’s counsel having applied for a rehearing, the fol- 
lowing opinion was delivered : — 


PETERS, C. J.— This application for a rehearing is on 
the ground that the final settlement made by the guardian 
Foust, on the 13th day of April, 1863, after the death of the 
ward, is a nullity. This was not overlooked on the examina- 
tion of the record in preparing the original opinion. The ward 
died early in August, 1862, and Lemuel Arnold was duly ap- 
pointed administrator of his estate on the 21st day of August, 
1862. ‘The settlement referred to was made after this ap- 
pointment. This was shown to the court by proper proof on 
the settlement. It was also shown that proper notice was 
given of the day of the settlement, as required by the Code, 
and that the settlement was otherwise regularly conducted. 
This was sufficient to give the court jurisdiction. Rev. Code, 
§§ 2440, 2137, 2140. Such a settlement is not void. Satcher 
v. Satcher’s Adm’r, 41 Ala. 26. The administrator of the 
ward’s estate being in court by a proper notice of the settle- 
ment, the appointment of a guardian ad litem for the dead 
ward was mere surplusage. It did not vitiate the proceed- 
ings, which were regular. The statute does not require other 
notice of the settlement than notice by publication to those in- 
terested. It appears that this notice was duly given. The 
grounds relied on in the application are not sustained by the 
record. The application is, therefore, denied with costs. 


BRICKELL, J., does not sit in this case, having been of 


counsel. 
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Balkum v. Satcher. 


Bill in Equity to set aside Sale of Decedent's Lands under Order of 
Probate Court. 


1. Ordinance No. 40 of constitutional convention, ‘to allow widows, orphans,” 
&c., “to review validity of sales made by guardians,” §c. — Ordinance No. 40 of the 
constitutional convention of 1867, entitled “An ordinance to allow widows, or- 
phans, and others, to rev iew the v validity of sales and settlements of estates made 
by guardians, trustees,” &c., is inoperative proprio vigore, and requires legislative 
ara to give it force and effect. 

Conclusiveness of probate decree, affirmed on error, refusing to set aside sale of 
Ps nt’s lands for want of jurisdiction. — A decree of the probate court, affirmed 
by this court on appeal, refusing to set aside a sale of a decedent’s land, under an 
order of said probate court in 1863, as void for want of jurisdiction, is a bar to a 
bill in chancery subsequently filed by the same parties, which seeks to set aside the 
sale on the ground of fraud, and relies, as proof of fraud, on the same facts then 
set up, with others, as showing want of jurisdiction, — to wit, the sale for cash in 
1863, payment in Confederate currency, the purchase of part of the lands by the 
administrator, who had no interest in the estate, and of another part by the pro- 
bate judge who made the order, and who afterwards confirmed the sale, and the 
want of notice to some of the parties. 


APPEAL from the Chancery Court of Henry. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 24th July, 1871, by 
Jesse Satcher and others, as the heirs-at-law of Herrin M. 
Satcher, deceased, against James W. Balkum and others; and 
sought to set aside a sale of certain real estate, which belonged 
to said Herrin M. Satcher at time of his death, and was sold, 
under an order of the probate court of said county, on the 7th 
December, 1863. The sale was made on the petition of the 
administrator of the estate, for the purpose of distribution 
among the parties interested, on the ground that the lands 
could not be equitably divided without a sale ; was reported 
to, and confirmed by the said probate court, and deeds made to 
the purchasers under its order. At the sale, a portion of the 
lands was bought by the administrator, William T. Kirkland, 
who was not one of the distributees of the estate, and another 
portion by the probate judge, who granted the order of sale, 
and by whom the sale was afterwards confirmed ; and the pur- 
chase-money was paid in Confederate currency. The bill 
alleged that said sale was ‘fraudulent, illegal, and void ;” 
that the order of sale was granted by a rebel court; that the 
order required the sale to be made for cash, while Confederate 
money was received in payment from the purchasers; that the 
purch: ise by the administrator was void, because he had _ no in- 
terest in the estate; and that the probate judge, being himself 
one of the purchasers, had no jurisdiction to confirm the sale. 
All the purchasers were made defendants to the bill, and the 
prayer was, that the sale might be set aside; that an account 
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might be taken of the rents and profits; that the possession of 
the lands be restored to the complainants, and they have a 
money decree against the defendants; that the lands be sold 
for distribution, and for general relief. 

The defendant Balkum filed a separate answer, which was 
adopted by the other defendants. He admitted the material 
facts, as above stated, but denied all fraud in fact or in law; 
pleaded “in bar or preclusion of any and all rights, remedies, 
and relief sought by said bill,” a former decision of said pro- 
bate court, refusing to set aside said sale on the application of 
the complainants, and the affirmance of that decree by this 
court, as shown by the printed report in the case of Satcher vy. 
Satcher (41 Ala. 26); and demurred to the bill, for want of 
equity, for multifariousness, and for misjoinder of parties. 

The chancellor overruled the demurrer, and, on final hear- 
ing on pleadings and proof, rendered a decree for the complain- 
ants, setting aside the sale, ordering the lands to be again sold 
by the register, and imposing the costs on the defendant 
Balkum. From this decree said Balkum appeals, and here 
assigns it as error. 


Jas. L. Puen, for the appellants, cited the case of Satcher 
v. Satcher (41 Ala. 26), which, he contended, was conclusive 


as a bar, and unanswerable as an argument on the law and 
facts. 


W. C. OATES, contra.—1. As the decree of a rebel court, 
the order of sale was not revisable on appeal by the courts of 
the present legal government. Martin v. Hewitt, 44 Ala.; 
Mosely v. Tuthill, 45 Ala. 650; Scott v. Jones, 5 How. U. S. 

2. Said order of sale, and the proceedings connected with it, 
abound with irregularities and departures from law, against 
which Ordinance No. 40 of the constitutional convention in- 
tended to grant relief; and as that relief could not be granted 
by the probate court, a bill:in chancery was the proper rem- 
edy. Mosely v. Tuthill, 45 Ala. 650. 

3. The confirmation of the sale by the probate judge, who 
was himself a purchaser at that sale, rendered it absolutely 
void, since no man can be a judge in his own cause; and the 
purchase by the administrator was equally void. Calloway v. 
Gilmer, 36 Ala. 354; Michoud v. Girod, 4 How. U.S. 503. 

4. The facts alleged and admitted constitute a fraud in law, 
if not in fact, against which a court of equity will always grant 
relief. 


B. F. SAFFOLD, J.— The appellees are the heirs-at-law 
and distributees of the estate of Herrin M. Satcher. The 
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appellant is a purchaser of a portion of the lands of the said 
decedent, sold by his administrator, under an order of the pro- 
bate court. The bill sets out all the facts and circumstances 
attending the sale, including the report of sale, and of the pay- 
ment of the purchase-money, the confirmation of the sale, the 
order to make titles, and the execution of conveyances to the 
several purchasers. It alleges fraud in the transaction, and 
cites, as instances of it, the sale for cash in 1863; the rebel 
character of the court of probate; the purchase of some of the 
lands by the administrator, who had no interest in the estate ; 
the purchase of some by the probate judge himself, who, after 
he thus became interested, confirmed the sale, and ordered con- 
veyances to be made; the payment of the purchase-money in 
Confederate currency ; and the want of proper notice to the 
complainants of the proceedings. The prayer is, that the 
court may ‘set aside and annul the sale of the lands of the es- 
tate of the said Herrin M. Satcher,” &c., and * order an account 
to be taken and stated .... concerning the rents, income, 
and profits of said lands” &c.; and * order, adjudge, and de- 
cree that your orators be restored to the possession of all of the 
lands of their said ancestor; and that a decree be rendered in 
their favor against said defendant Balkum, for such sum as 
may be equitable and just; and that said lands be sold by the 
register, for equitable distribution among your orators, and for 
such other and further relief as seems to your honor meet and 
proper.” 

About the middle of 1866, these appellees filed petitions in 
the probate court to set aside the sale of the same lands, on 
the ground that the order of sale was void. The same facts 
and circumstances alleged in this case were urged in support 
of the petitions. The court dismissed them, and its judgment 
was affirmed, on their appeal, in this court, in the well known 
case of Satcher v. Satcher, 41 Ala. 26. The judgment of 
affirmance has been often quoted as authority, and more uni- 
formly approved by the bench and bar, than any other in our 
reports on the matter of setting aside decrees for the sale of 
decedents’ land, so prolific of litigation. It is now pleaded in 
bar of the present suit. 

The only difference between this case and that is the alle- 
gation of fraud, in the place of want of jurisdiction. Ordi- 
nance No. 40 of the convention of 1867, ** To allow widows, 
orphans, and others, to review the v: alidity of sales and settle- 
ments of estates made by guardians, trustees,” &c., is invoked 
by the counsel of the appellee, as additional authority for in- 
stituting the present suit. This ordinance seems to have con- 
templated some action of the legislature to make it operative. 
It begins by reciting, “ That it shall be obligatory upon the 
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legislature to pass such laws as may be necessary to authorize 
and direct the courts of probate, courts of chancery, and all 
other courts of this State, to reéxamine and review all deci- 
sions heretofore made, in cases in which the validity of sales of 
persons acting in a fiduciary capacity, &c., of property for Con- 
federate bonds, treasury-notes, or other securities, has been 
passed on,” &c. ‘* Provided, such petition shall be filed within 
three years from this date; except in the case of minors and 
married women, who may proceed by petition within one year 
from the removal of the disability of marriage or infancy,” &e. 
The legislature has never passed any laws in obedience to this 
ordinance, probably because Ordinance No. 39 of the same 
convention was deemed sufficient for the ends of justice, in its 
greater compass and shorter duration. Besides this, the re- 
view or reéxamination was designed to be in the court where 
the decision was rendered. We decide that Ordinance No. 40 
is inoperative proprio vigore. 

There is not the least evidence of a fraudulent intention on 
the part of the administrator of Herrin M. Satcher, or of the 
probate judge who confirmed the sale to himself, and ordered 
titles to be made, or of any of the other purchasers. Every 
fact established was passed on by this court in the decision 
above mentioned, and was declared insufficient in itself to in- 
validate the sale. If so, all of them combined would not prove 
fraud of intention. They are not of a nature to have such ef- 
fect. No concealment or deception was practised. The an- 
swers of the defendants, and the testimony in their behalf, 
seem to be without reserve. They acknowledge the payment 
of the purchase-money in Confederate currency. This is the 
chief ground of complaint, and it was of too frequent practice 
in those days to be regarded even as a badge of fraud. 

The counsel on both sides refer to a question of enforcement 
of the vendor’s lien, as entering into the consideration of the 
case. The bill is not framed for such a purpose, and no relief 
of that sort is asked or granted. The relief prayed for and 
obtained is repugnant to it. 

The decree is reversed, and the cause remanded. 

VoL. LI. 
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Statutory Real Action in Nature of Ejectment. 


1. What law governs succession and testamentary disposition of property.— At 
common law, the succession to the personal property of an intestate, or the valid- 
ity of a testamentary disposition of it, was governed by the law of the owner’s 
domicile at the time of his death ; while that of real property was governed by 
the law of the place where it was situated. 

2. Probate of will ; conclusiveness of. —'The probate of a will, whether of real or 
personal property, or of both, if decreed by a court of competent jurisdiction, is 
a judgment tn rem, and, in the absence of statutory provisions, is conclusive on 

all the world, as to ‘the capacity of the testator, and the due execution and valid- 
ity of the will. 

3. Protate of foreign will. — Under the statute of this State (Rev. Code, § 1949), 
if the testator was not domiciled here at the time of his death, and his will has 
been probated in another state or country, it may be admitted to probate here, on 
the produc tion of a copy of the will and its probate, duly certified as required by 
the statute ; but this statute, construed in connection with the former statute 
which it supe rseded, and with the general law which would prevail in the absence 
of all statutory provisions, does not authorize a contestation of the validity of 
such will, when offered for probate here. 

4. Kxecutor’s powers before probate. —'The rule of the common law, which al- 
lowed an executor, before probate of the will, to do nearly all the acts which he 
could rightfully do after probate, except the institution and prosecution of suits, 
is inconsistent with our statutory provisions, and does not prevail here. 

5. General grant of administration after probate of foreign will. — A will having 
been admitted to probate in common form in South Carolina, where the testator 
was domiciled at the time of his death, and afterwards probated in solemn form, 
on an issue devisavit vel non between the executor and heirs; a general grant of 
letters of administration in Alabama, by the probate court of a county in which a 
certified copy of the will and its probate in common form had been filed and re- 
corded, made after the probate in solemn form in South Carolina, but before its 
admission to record here, is not void, but is to be treated as a grant of administra- 
tion with the will annexed. 

6. Sule of decedent’s lands, by order of probate court, for division. — Where the 
testator’s will confers on his foreign executor power to sell his lands in this State 
for division among the legatees, and the will and its probate have been admitted 
to record here, the power of sale may be exercised by an administrator with the 
will annexed, appointed here (Rev. Code, § 1609); and in such case, the probate 
court has no jurisdiction to order a sale for division among the heirs. 


APPEAL from the Circuit Court of Calhoun. 

Tried before the Hon. Wm. L. WHITLOCK. 

This action was brought by William M. Hames, as the ad- 
ministrator with the will annexed of Lawrence Brock, de- 
ceased, against Isaac Frank ; and was commenced on the 24th 
February, 1871. The defendant pleaded, “in short by con- 
sent, the general issue, with leave to give in evidence any mat- 
ter that might be specially pleaded ;” and the cause was tried 
on issue joined on that plea. The lands in controversy were 
certain town lots in Jacksonville in said county, which had be- 
longed to said Lawrence Brock at the time of his death, and 
which the defendant held and claimed under a purchase at a 
sale made on the 23d March, 1863, by John Brock, as the admin- 
istrator of said Lawrence Brock, under an order of the probate 
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court of said county. Lawrence Brock died in Greenville dis- 
trict, South Carolina, where he resided, in 1859, having exe- 
cuted his last will and testament, which was attested by three 
witnesses, and which contained, among other things, a clause 
authorizing his executor to sell all his lands in South Carolina, 
Georgia, and Alabama, and make titles to the same, the pro- 
ceeds of sale to go to his residuary legatees. This will was 
‘* proved in common form,”’ by the oath of one of the subscrib- 
ing witnesses, in the court of ordinary of Greenville district, 
South Carolina, on the 22d day of April, 1859, and there re- 
corded ; and a copy of the will and this probate, duly certified 
as required by the statute, was filed and recorded in the pro- 
bate court of Calhoun county, on the 8th day of June, 1859. 
On the 11th July, 1859, John Brock, who was a brother of 
said testator, filed in said probate court of Calhoun his petition 
asking the grant of special letters of administration to himself. 
The petition alleged the death of the testator in South Caro- 
lina, as above stated ; that he left ‘* considerable property, real 
and personal, in said county, unadministered, which requires 
the care of an administrator to prevent waste ;”’ that a paper 
‘‘ purporting to be the last will and testament of said Law- 
rence Brock, and to be probated in Greenville district, South 
Carolina,” was filed in said probate court as above stated ; that 
no person in Alabama had applied, “as legatee or otherwise 
under said will,” to administer on said estate on Alabama, and 
that more than thirty days had elapsed since said paper had 
been thus filed and recorded. The petitioner further alleged, 
on information, that the testator’s heirs had instituted, or were 
about to institute, before the proper court in South Carolina, 
legal proceedings to attack said will on the ground of fraud ; 
and he declared that he did not intend, by his said petition, to 
admit the validity of said will. The probate court granted 
special letters of administration as prayed, under which said 
John Brock acted until February, 1862, when he made a final 
settlement, and resigned. 

In South Carolina, in the mean time, the executor being re- 
quired to prove the will in * solemn form, or due form of law,” 
at the instance of said John Brock and others, who filed a 
caveat against its probate, an issue devisavit vel non was 
formed between them and the executor, which was tried before 
the court of ordinary of Greenville district, and decided in fa- 
vor of the will; and on appeal to the court of common pleas, a 
trial de novo was had, and again decided in favor of the will, 
and it was admitted to probate in solemn form in July, 1860. 
A copy of these proceedings, duly authenticated, was filed in 
the probate court of Calhoun county, on the 10th of April, 
1862, accompanied by a petition asking that the same might 
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be admitted to probate as the last will and testament of said 
Lawrence Brock ; and the court thereupon appointed the 23d 
day of May, 1862, for the hearing of the petition, and issued 
notice to the heirs to appear, if they chose, and contest the 
probate. On the 23d May, 1862, a caveat against the probate 
was filed by one of the heirs, and the application was there- 
upon continued, from term to term, until the 9th March, 1868 ; 
after which time no action was taken in the matter, until some 
time in 1866 (the exact date not being shown in the record), 
when the probate was allowed. But in the mean time, on the 
8th March, 1862, said probate court of Calhoun granted gen- 
eral letters of administration on the estate of said testator to 
John Brock ; and on the 5th February, 1863, on his petition, 
granted an order to sell the real estate, as in case of intestacy, 
for the purpose of making distribution among the heirs. The 
sale was made as required by the order, the defendant becom- 
ing the purchaser; and was reported to, and confirmed by the 
court. ‘The purchase-money was paid in Confederate currency, 
and the purchaser received a deed under the decree of the 
court. 

The above being all the evidence in the case, the court re- 
fused to charge the jury, as requested by the plaintiff, “ that 
they must find for the plaintiff, if they believed the evidence ;”’ 
and instructed them, ex mero motu, that they must find for the 
defendant, if they believed the evidence. To the charge given, 
and to the refusal of the charge asked, the plaintiff excepted, 
and he now assigns them as error. 


JNO. T. HEFLIN, for the appellant.—1. The legal title to 
the lands being in the plaintiff's testator at the time of his 
death, the plaintiff was entitled to recover, unless the defend- 
ant showed a better title. Golding v. Golding, 24 Ala. 122. 

2. Lawrence Brock being domiciled in South Carolina at the 
time of his death, and his will being there admitted to probate, 
by a court which had full jurisdiction of the subject, and that 
probate being duly admitted to record in the probate court of 
Calhoun county, Alabama, the grant of letters of administra- 
tion by that court to John Brock was absolutely void. Said 
probate court had no jurisdiction over the estate, except under 
the will, and everything done under said appointment was also 
void. Being void, the proceedings may be collaterally assailed. 
1 Rolle’s Abr. 919; 1 Comyn, 150; Wyman v. Campbell, 6 
Porter, 219; Mosely v. Tuthill, 45 Ala. 642; Starbuck v. 
Murray, 5 Wendell, 148. 

3. The administrator, acting in a fiduciary character, had no 
authority to receive Confederate currency. Shurer v. Greene, 


3 Coldw. 419; 1 Heiskell, Tenn. 150; Hastern Bank v. Tay- 
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lor, 41 Ala. 93; Chapman v. Cowles, 41 Ala. 103 ; Houston vy. 
Deloach, 43 Ala. 364; Hill v. Erwin, 44 Ala. 666. 


ELLis & CALDWELL, contra.—1. The decedent having 
property in Calhoun county at the time of his death, and not 
being an inhabitant of this State, that court had jurisdiction to 
grant administration on his estate; and though the grant be 
revocable and erroneous, it is not void for want of jurisdiction, 
Broughton v. Bradley, 34 Ala. 694, and numerous authorities 
there cited ; Hazlett v. Ford, 10 Watts, 101; Miller v. Jones, 
26 Ala. 247. 

2. The jurisdiction of the court to order the sale attached 
on the filing of the petition, alleging a statutory ground fora 
sale; and the proceedings cannot be collaterally assailed, nor 
declared void on account of any subsequent irregularities. 
King v. Kent, 29 Ala. 542; Field’s Heirs v. Goldsby, 28 Ala. 
218; Satcher v. Satcher, 41 Ala. 26. 

3. That the order of sale was granted by a rebel court, and 
the sale confirmed by that court, does not affect its validity in 
this case. Martin v. Hewitt, 44 Ala. 418; Mosely v. Tuthill, 
45 Ala. 650. 


BRICKELL, J. — It is well settled in the common law, that 
the laws of the domicile of the owner of personal property will 
govern in regard to the right of succession, whether he dies 
testate or intestate. In all that concerns the devise, descent, 
and heirship of real estate, the lex rei site is absolute. Whar- 
ton’s Conflict of Laws, § 561 ; Redfield on Wills, 394-98. The 
reasons of this distinction are differently stated by different 
jurists. Some affirm that it rests upon a legal fiction, by which 
all movables or all personal property are supposed to be in the 
place of the domicile of the owner. Others assert that per- 
sonal property has not, in legal contemplation, a situs, but is 
attached to the person of the owner, wherever he is, and is 
governed by the laws governing his person; that is, the law of 
his domicile. Others ascribe it to a presumption allowed to 
prevail, that each person expects his personal property to be 
transmitted by succession according to the system in which he 
has a domicile, and with which he is familiar. Judge Story 
says the probability is, that the doctrine itself had not its origin 
in any distinction between real laws and personal laws, or in 
any fictitious annexation of them to the person of the owner, 
or in their incapacity to have a fixed situs ; but in an enlarged 
policy, growing out of their transitory nature, and the gen- 
eral convenience of nations. Story’s Conflict of Laws, § 379. 
Whatever may be the reason, or may have been the origin of 


the doctrine, it is the settled law, subserving individual inter- 
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ests, and promotive of social, commercial, and peaceful inter- 
course between the citizens of different states. The lex rei 
site prevails in regard to the devise, descent, or heirship of 
real estate, because it does not comport with the dignity, the 
independence, or the security of any independent state or na- 
tion, that these incidents should be affected in any manner by 
the legislation or the decisions of the courts of any nation or 
state beside itself. Redfield on Wills, 398. 

2. The probate of a will, whether of personalty or of realty, 
or of personalty and realty, when the court decreeing it has 
jurisdiction, is a decree or judgment in rem, having all the force 
and effect peculiar to such a judgment or decree. 2 Brick. 
Dig. $$ 100, 531. The decree is not only evidence, but it is 
conclusive and final. No other tribunal will reéxamine or per- 
mit to be drawn in litigation the validity or invalidity of the 
will. ‘The reason is, as assigned by Judge Story, that it being 
the sentence or decree of a court of competent jurisdiction, 
directly upon the very subject-matter in controversy, to which 
all persons who have any interest are, or may make them- 
selves parties, for the purpose of contesting the validity of the 
will, it necessarily follows that it is conclusive between those 
parties. For otherwise, there might be conflicting sentences 
or adjudications upon the same subject-matter between the 
same parties ; and thus the subject-matter be delivered over to 
interminable doubts, and the effect of the rules of law, as to 
res adjudieata, be completely overthrown. In short, such sen- 
tences are treated as of the like nature as sentences or proceed- 
ings 7 rem, necessarily conclusive upon the matter in contro- 
versy, for the common safety and repose of mankind. Tomp- 
kins v. Tompkins, 1 Story, 547. 

In the absence of statutory provisions in regulation of the 
subject, the sentence of probate in the proper tribunal of the 
domicile of the testator is conclusive everywhere, as to the 
capacity of the testator, the due execution and validity of the 
will. In the language of the lord chancellor, ‘No other 
court could go back upon the factum, and raise any question 
upon the validity of the will.” Redfield on Wills, 396-8 ; 
Wharton’s Conflict of Laws, § 645; Williams v. Sanders, 5 
Cold. 60. Under the general law, an ancillary probate is 
necessary to give effect to a foreign probate, when it is to 
operate beyond the jurisdiction of the domicile of the testator. 
When this ancillary probate is sought, no question arises except 
as to the validity and authentication of the original probate. 
If that was granted by a tribunal of competent jurisdiction, 
and it is properly authenticated, the ancillary probate must be 
allowed. 

3. The statute of this State provides for the probate here of 
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wills admitted to probate in any of the other states, or in any 
foreign country. When the will has been admitted to probate 
in a sister state, such will or a copy of the same, and the pro- 
bate thereof, certified by the clerk of the court in which the 
same has been proved, with the certificate of the judge (or one 
of the judges) of such court, that the attestation is genuine, 
and by the proper officer ; or, if the will has been proved be- 
fore a court not having a clerk, or before an officer who is hig 
own clerk, the certificate of the judge of such court or officer, 
stating such fact, filed in the proper court of probate of this 
State, and therein recorded, is admitted to probate in this State. 
R. C. § 1949. When the will and probate is presented for 
probate here, the only inquiries the court of this State can 
make are, whether the foreign probate was granted by a court 
having jurisdiction, and whether the will and probate is prop- 
erly authenticated. Ascertaining these facts, the duty of the 
court then becomes ministerial, not judicial, and that duty is 
the record of the will and probate. The law intervenes, and 
attaches to the probate not only the faith and credit it com- 
manded within the jurisdiction pronouncing the sentence, but 
the value and dignity of a domestic decree of probate. Ward 
v. Oates, 43 Ala. 515. 

The general law would not permit any contestation here of 
the validity of the will. The statute does not provide for or 
expressly prohibit such contestation ; but the general law, oper- 
ating in the absence of a statutory prohibition, does forbid it. 
We are of opinion that the statute, when construed in the light 
of previous statutes which it superseded, must be deemed to 
withdraw from our courts of probate all jurisdiction of such 
contestation. The statute of 1806 (Clay’s Digest, 598, § 12) 
provided for the probate in this State of authenticated copies 
of wills, proved according to the laws of any of the United 
States, touching or concerning estates within this State, but 
declared, ‘‘ such will shall be liable to be contested and con- 
troverted in the same manner as the original might have been.” 
In Varner v. Bevill (17 Ala. 286), this statute was construed 
as enlarging the jurisdiction of our courts of probate, in so far 
as it provided for a contestation here of the will of a testator 
having his domicile abroad. The Code, generally reénacting 
substantially preéxisting statutes, and its framers and the legis- 
lature adopting it having knowledge of the construction these 
statutes had received from the courts, omitted all provisions 
for the contestation here of a foreign will, though making ex- 
press provision for its probate. The just conclusion is, that it 
was not intended to confer on our courts of probate jurisdiction 
of such a controversy. This conclusion is strengthened, if it 
needs fortifying, by the fact that no notice of the application 
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for probate of a foreign will is necessary. All the proceedings 
in the court of probate, for the contestation of the will of the 
testator in this case, are mere nullities, — could not have been 
introduced for any rightful purpose, and should never have been 
received or entertained by that court. 

4, It appears from the record the testator had his domicile in 
South Carolina, and there made his will, with all the formali- 
ties, so executed and attested as to pass real estate according to 
the laws of Alabama. It further appears that in South Caro- 
lina modes of probate of a will analogous to those recognized 
at common law are observed, — probate in common form, and 
probate in solemn form of law. The executor having proved 
the testator’s will in common form, a copy of the will and 
its probate, duly authenticated, was filed and recorded pur- 
suant to the statute, in the court of probate of Calhoun county, 
in which county the testator had assets, real and personal. 
Subsequently, the executor not appearing to qualify within the 
time prescribed by the statute, and administration being neces- 
sary to preserve the assets from waste, a special administration 
under the statute (R. C. § 1994), answering to the adminis- 
tration ad colligendum, or administration pendente lite, was 
granted. Subsequently, the heirs and next of kin of the tes- 
tator cited the executor in the proper forum in South Carolina 
to probate of the will in due (or solemn) form. An issue 
devisavit vel non was framed, and the will was admitted to 
probate in form of law. After the will had been admitted 
to probate in solemn form in South Carolina, the special admin- 
istrator appointed in Calhoun county resigned, and made settle- 
ment of his accounts, and letters of general administration 
were granted to him by the court of probate. A question 
has been argued by counsel as to the character of this grant 
of administration ; the one insisting it is void, the other that 
it is irregular and voidable only. 

It seems to have been a rule of the common law, formerly, 
that if there be an executor, and administration be granted 
before probate and refusal, it shall be void on the subsequent 
probate of the will, although the will was suppressed, or its ex- 
istence unknown, or it was dubious who was executor, or he was 
concealed, or abroad at the time of granting the administration. 
Toller on Executors, 120; 1 Williams on Executors, 518. The 
common law traced the title and authority of an executor to the 
will. Without regard to the time of its probate, his title and 
authority were by relation referred to the death of the testator. 
The executor was regarded, not as an officer of the court of 
probate, but rather as a private trustee, nominated and ap- 
pointed by the testator, and charged with such duties as the 
testator declared. Probate was essential only to establish, by 
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judicial sentence, his right and authority. Before probate he 
could do nearly all the acts he could rightfully do after probate, 
except the institution and prosecution of suits, in which profert 
of probate and letters testamentary was necessary. The grant 
of administration before probate was in derogation of his right 
and title, of which he could not by judicial sentence be collat- 
erally deprived. Therefore, Mr. Williams says: “It may, 
perhaps, be laid down as a general test whether an adminis- 
tration is void or voidable, that where the grant is in dero- 
gation of the right of an executor, it is void; but where the 
administration is granted by the proper jurisdiction, and igs 
only in derogation of the right of the next of kin, or residuary 
legatee, it is merely voidable.” 1 Williams on Executors, 
520; Griffith v. Frazier, 8 Cranch, 9; Kane v. Paul, 14 Peters, 

I have not found any American authority recognizing this 
rule of the common law. It is believed to be inapplicable, 
generally, in this country. It certainly is, as was held at an 
early day in this court, inapplicable to this State. CJeveland v. 
Chandler, 3 Stew. 489. If the testator does not expressly re- 
lieve his executor, he must, before assuming to act as such, have 
given bond and security, payable as the law requires, condi- 
tioned for the faithful performance of his duties. If the testa- 
tor relieves him from giving such bond, any person having any 
interest has the right of applying to the court granting probate, 
and on making affidavit of his interest, and that it is endan- 
gered for want of security; or if, in the opinion of the judge 
of probate, the estate is likely to be wasted, security can be 
demanded, and is a matter of right. It is not consistent with 
these statutory provisions to ascribe to the executor any power 
over the assets beyond that of a mere custodian, until probate, 
and the grant of letters testamentary ; otherwise, all the bene- 
ficial purposes of the statutory requisition of bond and security 
could be defeated. When the will is proved, and letters testa- 
mentary are granted, the title of the executor is referred to the 
will, and has relation to the testator’s death for all proper and 
legitimate purposes. As, prior to probate and the grant of 
letters testamentary, the estate of an executor does not under 
our law arise, a grant of administration, in the absence of the 
probate of a will, is not in derogation of the title of the execu- 
tor, and is not void. Hence, the current of American authority 
is as stated by Judge REDFIELD in his work on Executors: 
** Thus, where an administrator is appointed, and it afterwards 
appears that a will exists, and an executor is named ; or where 
probate of a will is made, and letters testamentary issue, and 
it subsequently comes to light that a later will exists, and a 
different executor is named; in all such cases, it may be good 
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ground for recalling the probate, or letters of administration. 
But, as the court had full jurisdiction both of the subject- 
matter and of the particular cause, the appointment, while 
it remained unrevoked, cannot be regarded as void; nor can 
the recall or repeal of the appointment be fairly regarded 
as placing the appointees of the court in the same _ position 
as if the decrees had never existed. On the contrary, all acts 
done in the due course of administration, while such decrees 
remained in force, must be held entirely valid.” Redfield 
on Wills, 109; Bigelow v. Bigelow, 4 Ham. (Ohio) 138 ; 
Kittredge v. Folsom, 8 N. H. 98; Price v. Nesbit, 1 Hill 
(Ch.), 461; Poster v. Brown, 1 Bailey (Law), 221. In ae- 
cordance with this exposition of the common law is the stat- 
ute (R. C. § 2045) declaring an administration as in case of 
intestacy revocable, if a will is subsequently proved, and letters 
testamentary claimed. 

5. The authorities cited do not meet the precise question 
this record presents; and it is insisted that, conceding they 
state the law correctly, they are not applicable to this case, in 
which the administration was granted after the probate of the 
will, and while that probate was of full force, in the court 
granting the administration ; that they apply only when there 
has not been probate; that when probate is taken, the ques- 
tion of testacy or intestacy is finally and conclusively adju- 
dicated, all jurisdiction of it is exhausted, and the grant of 
general administration is therefore void. While we feel the 
force of this reasoning, and without expressing any opinion 
if the question were res integra, we are constrained, in obe- 
dience to former decisions of this court, to pronounce the grant 
of general administration voidable only. The question was 
directly presented in the ease of Broughton v. Bradley (34 
Ala, 604), and the grant declared voidable and revocable only. 
That decision has stood for fifteen years. It has been acqui- 
esced in by the profession. It may have become the founda- 
tion of titles to property. It is supported by a sound judicial 
conservatism, that must ever hesitate, in a collateral proceed- 
ing, to adjudge a sentence of nullity against a decree or judg- 
ment of a tribunal which, by possibility, could have jurisdic- 
tion of the subject-matter. The decision was followed by this 
court in the case of Ward v. Oates (42 Ala. 225), in which it 
was held, that the intestacy of a decedent, upon whose estate 
an administration with the will annexed was granted, would 
render such administration revocable, not void, if the court had 
jurisdiction of the grant of administration. In Jennings v. 
Moses (38 Ala. 402), a grant of administration as in case of 
intestacy, where the decedent left a nuncupative will, which had 
been duly admitted to probate, is not held void, but voida- 
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ble. Weare unwilling to depart from these decisions. Con- 
sistently with them, the grant of general administration in this 
case can and must be deemed, in legal effect, a grant of admin- 
istration with the will annexed, though not so expressed. The 
form of letters testamentary, and of administration, is, under 
our statute, substantially the same. ‘The one authorizes the 
execution of the will; the other, the administration of the 
estate. R.C. §§ 2007-8. If there is a will of probate, there 
cannot be a legal administration of the estate without its execu- 
tion; and authority to administer is, of necessity, authority to 
execute the will. “The court could not, legally and properly, 
grant any other administration than one ‘with the will annexed, 
In Mosely v. Martin (87 Ala. 216), there was a grant of ad- 
ministration, general in form, when an administration de bonis 
non only was proper. This court held, the grant must be 
taken as a grant of administration de bonis non. The cases of 
Steene v. Bennett (24 Verm. 303), Grand v. Herera (15 Texas, 
533), cited in the opinion of the court, support its conclusion. 
In Clemens v. Walker & Brickell (40 Ala. 189), a grant of 
administration, expressed to be a “special administration,” 
was held and declared an administration de bonis non, with the 
will annexed, that being the only character of administration 
properly grantable. Pursuing these authorities, we hold the 
general grant of administration to John Brock to be a grant of 
administration with the will annexed. 

6. The will expressly confers on the executor power to sell 
the testator’s lands in this State, and directs among whom the 
proceeds of sale shall be distributed. This power, under the 
statute, an administrator with the will annexed has authority, 
and is required to execute. R.C.§ 1609. The will thus con- 
ferring power of sale, the court of probate had no jurisdiction 
to order a sale of the premises in controversy, for division 
among the heirs. Such jurisdiction can only arise, when the 
testator dies intestate as to the lands, or when no power of 
sale is given by the will, and a division among the devisees is 
necessary. In the language of this court, in the case of Ala. 
Con. M. E. Church v. Price (42 Ala. 49), “the direction in 
the will, that the land be sold, vests the authority to sell in the 
executor, and presents a contingency in which there is no au- 
thority in the probate court to sell for the purposes of the will. 
The order shows no want of authority under the will to sell 
for the payment of debts, and no necessity to sell for a division 
among the devisees.” McCollum v. McCollum, 33 Ala. 711. 
The order of sale being void — an excess of jurisdiction by the 
court of probate —no title passed to the purchaser, and it pre- 
sents no obstacle to the plaintiff's recovery. Consequently, 
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the circuit court erred in the refusal to charge as requested by 
the appellant, and in the charge given; and its judgment is 
reversed, and the cause remanded. 


Holleman v. De Nyse. 


Statutory Real Action in Nature of Ejectment. 


1. Conveyance by husband, during coverture, to wife and children. — Under the 
statutes of this State, securing and regulating the separate estates of married 
women (Rev. Code, §§ 2370-88), the husband may lawfully convey property, by 
deed of gift, to the wife directly, or to her and her children; and he may incor- 
porate in such deed a provision in these words: “But I, the said E. C. H., may 
still remain as agent or guardian for said parties, not claiming any interest or 
part of said property, or any increase therefrom, only by consent of my said wife, 
who I constitute as legal guardian of her own children, until I appoint another, or 
she sees proper to choose another for herself or the children, and allowing her the 
entire privilege of making sale of each and all said property, whenever she may see 

roper to do so, and appropriate the same for the general good of the children and 
enol a0 a family.” 

2. Conveyance by wife, under power in deed. —Where the wife holds property 
under a deed of gift from her husband, by which it is conveyed to her and her 
children jointly, with a power to her, as guardian or trustee, to ‘‘ make sale of such 
and all said property, whenever she may see proper to do so, and appropriate the 
same for the general good of the children and herself as a family ;’’ a deed exe- 
cuted by her, and acknowledged before a proper officer, and to which the hus- 
band’s name is also signed, though he is not named in the deed as a party, is suffi- 
cient to pass the title to the property. 

8. Acknowledgment of deed; presumption in favor of official acts. — When a 
certificate of the acknowledgment of a deed purports to have been made in Bar- 
bour county, Alabama, on the 9th of January, 1864, before “Jack Hardeman, 
J. P.,” and no proof is adduced as to his official character, the court will presume, 
not that he was an officer of the rebel government then existing, but that he was 
elected before the war, and held over. 

4. Presumption in favor of rulings of primary court, excluding evidence. — When 
evidence is rejected by the primary court, and the record does not show what the 
rejected evidence was, this court will presume that it was properly rejected ; and 
when a witness, who might or might not be competent, is excluded, but the reason 
of his exclusion is not shown, a similar presumption will be indulged. 


APPEAL from the Circuit Court of Barbour. 

Tried before the Hon. J. MCCALEB WILEY. 

This action was brought by Mrs. Samantha C. Holleman 
and her children, against N. H. De Nyse, to recover certain 
town lots in Eufaula; and was commenced on the 15th March, 
1870. The complaint alleged, that Mrs. Holleman’s “ interest 
in said lands constitutes a portion of the corpus of her separate 
estate, created by law under the act of the legislature called 
the ‘woman’s law’ of 1850,” and that she and her children 
were joint tenants, or tenants in common. The cause was 
tried on issue joined on the plea of not guilty. On the trial, as 
the bill of exceptions shows, the plaintiffs read in evidence a 
deed of which the following is a copy : — 

“State of Alabama, Barbour county. This indenture, made 
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and entered into this first day of January, one thousand eight 
hundred and fifty-seven, between Eley C. Holleman, of the 
one part, and Samantha, my wife, of the other part, witness. 
eth, that the aforesaid Eley C. Holleman, for the love and 
affection which I beareth and have to the aforesaid Samantha 
C. Holleman and her children, to wit, Amanda, Elizabeth, and 
Marietta, now living, or any other that the said Samantha 
may have by me hereafter in due course of legal common sense, 
and in consideration of the sum of one dollar to me in hand 
paid by the said Samantha, my wife, before the sealing and 
delivery hereof, the receipt [whereof] is hereby acknowledged, 
have given, granted, aliened, and enfeoft [ed], and confirm 
[ed], and by these presents do give, grant, aliene, enfeoff, and 
confirm, unto the said parties aforesaid, their heirs, and assigns, 
all the following property, to wit,” the lands here sued for, 
with other property, real and personal; ‘to have and to hold 
the aforesaid property and premises to their only use and 
behoof forever, and all and singular the rents, rights, moneys, 
or any income that may arise from said property in any 
manner whatsoever. But I, the said E. C. Holleman, may 
still remain as agent or guardian for said parties, not claiming 
any interest or part of said property, or any income therefrom, 
only by consent of my said wife, Samantha C. Holleman, wh 
I constitute as legal guardian of her own children, until I ap- 
point another, or she sees proper to choose another for her- 
self or the children, and allowing her the entire privilege of 
making sale of each and all of said property, whenever she 
may see proper to do so, and appropriate the same for the gen- 
eral good of the children and herself as a family. Signed, 
sealed, and delivered in presence of.” (This deed was signed 
by said E. C. Holleman, but was not attested by any witnesses, 
and was acknowledged, in proper form, before the probate 
judge of said county, on the 3d June, 1857.) 

The defendant offered in evidence, as the title under which 
he claimed, a deed for the premises to Eliza J. Godwin (after- 
wards his wife), who died after the commencement of the suit; 
which deed, with the attached certificate, was in the following 
words : — 

“State of Alabama, Barbour county. Know all men by 
these presents, that I, Samantha C. Holleman, for and in con- 
sideration of the sum of five thousand dollars to me in hand 
paid by Eliza J. Godwin, the receipt whereof is hereby ac- 
knowledged, do hereby give, grant, bargain, and sell, unto 
Eliza J. Godwin the following property, to wit,” the premises 
here sued for; “to have and to hold the aforesaid premises 
unto the said Eliza J. Godwin, her heirs, and assigns, forever. 
And I also covenant with the aforesaid Eliza J. Godwin, her 
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heirs, and assigns, that I am lawfully seized in fee of the afore- 
said premises ; that they are free from all incumbrances ; that 
I have a good right to sell and convey the same to the said E. 
J. Godwin, her heirs, and assigns, and that I will warrant and 
defend the said premises against the lawful claims of all per- 
sons. In witness whereof, I hereunto set my hand and seal, 
this, the 4th day of January, 1864. 

“SAMANTHA C. HOLLEMAN. [L. §.] 

“ELEY C. HOLLEMAN, Trustee. [L. 8.]” 


1874.] 


“State of Alabama, Barbour county. I, Jack Hardeman, 
J. P., hereby certify, that Samantha C. Holleman and Eley C. 
Holleman, trustee, whose names are signed to the foregoing 
conveyance, and who 7s known to me, acknowledged before me 
on this day that, being informed of the contents of the con- 
veyance, she executed the same voluntarily on the day the 
same bears date. Given under my hand, this 9th day of Jan- 
uary, 1864. JACK HARDEMAN, J. P.” 


“ Plaintiffs objected to said evidence, as illegal, incompe- 
tent, and irrelevant; but the court overruled the objection, 
and permitted defendant to read said deed to the jury; and 
the plaintiffs excepted. The defendant having closed, the 
plaintiffs offered to read to the jury, in rebuttal, the deposi- 
tion of Samantha C. Holleman; to which the difondaet ob- 
jected, as illegal, irrelevant, and incompetent, and the court 
sustained the objection; to which the plaintiffs excepted. 
The plaintiffs then offered to read in evidence the deposition 
of Mrs. Frances Starke ; to which the defendant objected, as 
illegal, irrelevant, and incompetent; which objection the court 
sustained, and the plaintiffs excepted. The plaintiffs then of- 
fered to introduce said Eley C. Holleman as a witness, and to 
prove by him that said Samantha C. Holleman did not exe- 
cute the said deed voluntarily, but signed and executed it by 
over-persuasion and undue marital influence on his part ; and 
also to prove all the facts and circumstances connected with 
the selling of the property and the execution of said convey- 
ance. ‘The defendant objected to the introduction of said Hol- 
leman as a witness for the plaintiffs, and the court sustained 
said objection, and refused to allow said Holleman to be sworn 
or examined as a witness by plaintiffs for any purpose ; where- 
upon the plaintiffs excepted. 

“This being all the evidence in the case,” the plaintiffs 
asked the court, in writing, to charge the jury: “1. If the 
jury believe the ieridicion. they must find a verdict in favor of 
the plaintiffs for the land sued for. 2. If the jury believe 
the evidence, they must find a orig in favor of Samantha 
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C. Holleman, William E. Holleman, and Henry C. Holleman, 
for three fourths’ interest in the property sued for.’ The court 
refused each of these charges, and instructed the jury, at the 
request of the defendant, that they must find for him if they 
believed the evidence. To this charge, as well as to the re- 
fusal of the charges asked, the plaintiffs excepted ; and they 
now assign as error these and the other rulings of the court to 
which, as above stated, they reserved exceptions. 


D. M. SEALS, for the appellants. 
SHORTER & BROTHER and J. M. McKLeroy, contra. 


PETERS, C. J.— Whether the judgment of the court be- 
low can be sustained, depends upon the validity of the title 
under which the defendant claims. This is a conveyance from 
Mrs. Holleman and her husband, dated on the 4th day of Jan- 
uary, 1864, executed in the county of Barbour, in this State, 
to Mrs. Godwin, who afterwards became the wife of the de- 
fendant, De Nyse. This instrument is in writing, and is 
signed at the foot by Mrs. Holleman herself, and is made in 
her name as the vendor; and it is also signed by her husband, 
in these words, “ Eley C. Holleman, trustee.” Beside this sig- 
nature, the husband is not known in the deed: and the con- 
sideration, which was $5,000, was paid to Mrs. Holleman, and 
the deed contains full warranty of title; and under it Mrs. 
Godwin took possession of the land therein intended to be con- 
veyed. ‘This is the possession under which her husband, De 
Nyse, claims. The conveyance to Mrs. Godwin is not attested 
by any witness ; but it purports to have been acknowledged in 
proper form, by the makers, before “* Jack Hardeman, J. P., on 
the 9th day of January, 1864, in * Barbour county” in * the 
State of Alabama.” The title conveyed by Mrs. Holleman 
and her husband “ trustee’ to Mrs. Godwin, as above shown, 
arose in this way: On the Ist day of January, 1857, Holle- 
man, by an instrument in writing called an “ Indenture,” “ made 
and entered into” between himself and his wife, in Barbour 
county in this State, upon consideration of one dollar paid by 
her to him, and “for the love and affection ” of the husband 
to the wife and her children, who are named in the deed, con- 
veyed to the wife and children certain lands and other property 
named in the instrument, “ to have and to hold” “to their 
only use and behoof forever.” This conveyance is made with 
this provision: *“ But I, the aforesaid E. C. Holleman, may 
still remain as agent or guardian for said parties, not claiming 
any interest or part of said property, or any increase there- 
from, only by consent of my wife, Samantha C. Holleman, 
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who I constitute as legal guardian of her own children, until I 
appoint another, or she sees proper to choose another for her- 
self or the children, and allowing her the entire privilege of 
making sale of such, and all said property, whenever she may 
see proper to do so, and appropriate the same for the general 
good of the children and herself as a family.” These deeds 
were all the evidence before the jury; and the court charged, 
if they believed the evidence, they must find a verdict for the 
defendant. ‘This charge was objected to by the plaintiffs, and 
the contrary charge asked by them was refused, and the plain- 
tiffs again excepted. There were some other exceptions re- 
served to the rulings of the court below, but they are not 
deemed material to settle the main question in the cause, which 
is that above suggested. 

1. First, then, as to Mrs. Holleman’s title, and her power to 
convey that title to Mrs. Godwin. This depends upon the 
deed of her husband, above cited, and her capacity under it. 
No other authority is shown. At common law, the wife could 
not acquire title to land by conveyance to her directly, without 
intervention of a trustee, from her husband during coverture, 
so as to enable her to sue in ejectment for the recovery of the 
possession. Under that system, by her marriage, she became 
so thoroughly merged in the husband, that the two were re- 
garded but one person. Vir et uxor sunt quasi unica persona, 
quia caro una et sanguis unus.” 1 Co. 112 6. For this 
reason, the husband cannot, by any conveyance, at common 
law, limit an estate to his wife. Co. Litt. 112 a, 189 a; 
2 Bla. Com. 387; Claney’s Rights of Women, pp. 1, 2. But, 
with us this system has been greatly modified by our statute 
law. The Code invests the wife, without clothing her with all 
the powers of a feme sole, with the capacity to become entitled 
to property in her own right, and for her sole and separate use. 
Rev. Code, §§ 2372, 2382, 2388. Her capacity to acquire 
property, thus given, is only limited by a single restriction. 
The “ husband and wife cannot contract with each other for 
the sale of any property.”’ Rev. Code, § 2374. Beyond the 
limit of this restriction, her power is as broad as that of the 
husband himself. The husband may settle his property on his 
wife, or he may give it to her; but he cannot sell it to her, ex- 
cept as a means of paying a debt which he owes her. (oree 
v. Walthall, 44 Ala. 161; Barclay v. Plant, at January term, 
1874; Becton v. Selleck, at June term, 1872; Wise v. Norton, 
June term, 1872. One of the great rights that follows owner- 
ship is the right to possession and to use ; another is the right 
of disposition, to the extent and in the manner provided by 
law. 8 Wheat. 242; TAla. 619; 21 Ala. 590, 608 ; 2 Kent Com. 
326, 327; Crawford v. Kirksey, at June term, 1872. Here, the 
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< LIBRARP purpose of the conveyance is evidently a gift to the wife and 
eae e children. 2 Ala. 152. The consideration is merely nom- 
University ofjal. And title to the land could not have been passed with- 
MIC HIGN\: t the written contract. Rev. Code, § 1534. The husband, 
in parting with his title, can, as any other owner may, impose 
conditions under which it may be held, if the person to whom 
it is transferred chooses to receive it in that way, if these con- 
ditions are not forbidden by law. Here the condition was, 
that the wife and children mentioned in the conveyance owned 
the property conveyed, subject to the wife’s power to sell at 
her option, and pass the title to the purchaser. Here the wife 
and children could certainly receive title from the husband ; 
and if he chose to annex a condition to the title thus created, 
that the wife might sell again, I know no law, under our system, 
which would forbid her to do so. She had a right to sell her 
own interest in the property conveyed, with the concurrence of 
her husband. Rev. Code, § 2378. And she could sell that of 
her children, under the power in her husband’s deed. This 
would have passed the title out of her, and also out of the 
children. In either of these events, this action would be de- 
feated. 

2. The complaint sets up a joint title in all the plaintiffs. 
This is sufficient under our statute. Rev. Code, § 2611. And 
the action is governed by the general rule, that the evidence 
must show that all are entitled to recover, or the suit must fail. 
14 Ala. 511, 514; 1 Chit. Pl. 13, 14: 1 Greenl. Ev. §§ 56 et 
seg. ‘Then the only inquiry left in this branch of the case is, 
Was Mrs. Holleman’s deed to Mrs. Godwin sufficiently executed 
to pass the title out of the vendor to the vendee? I think we 
must hold that it was. The deed, on the face of it, is all proper 
and regular. It has no subscribing witness to the signatures of 
Mrs. Holleman and her husband ; but it has a formal acknowl- 
edgment. This, if it is not vicious, is enough to supply the 
deficiency of the attesting witness, demanded by the statute. 
Rey. Code, §§ 1535, 1536, 1548. 

3. But is this acknowledgment bad? The certificate of the 
officer taking it, which is primd facie conclusive, is sufficiently 
formal. Rev. Code, §§ 1548, 1550, 1536. There is no evi- 
dence that he was not what he represents himself to be, — a jus- 
tice of the peace in Barbour county in the State of Alabama. 
It is insisted that the court is bound to take notice that he was 
an officer of the rebel government then existing in this State. 
He does not so represent himself, nor is there any proof that 
this was his real character. Then this is rebutted by another 
presumption. The law directs that, ‘ Within the limits of 
every election precinct are two justices of the peace, elected 
as hereinbefore prescribed, who hold office for three years, and 
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until their successors are appointed.” Rev. Code, § 888. Then 
it is not impossible that the justice in this case held over under 
a former legal appointment; and as the court must reach its 
conclusion by a presumption, it will presume in favor of “ right 
and justice,” that he did so hold over. 12 Wheat. 64, 70. 
«Law favoreth justice and right.”” Wingate’s Mx. 141. Then 
the deed to Mrs. Godwin was sufficiently executed, and upon a 
valid consideration. As such, it was sufficient to pass the title 
out of the plaintiffs. They were, therefore, not entitled to re- 
cover. ‘There was then no error in the charge of the court, 
now complained of, which asserted this proposition. 

4, The other objections to the rulings of the court below do 
not seem to be sufficiently well supported by the allegations of 
the record. The record does not show what the rejected evi- 
dence was. This should appear before the court can be put in 
error. Mrs. Holleman’s evidence, which the plaintiffs sought 
to introduce, did not show that Mrs. Godwin practised any fraud 
upon her to induce her to sell the land mentioned in her deed 
of January, 1864. Mrs. Godwin, then, was an innocent pur- 
chaser for valuable consideration, which was paid at the ex- 
ecution of the deed, and received by Mrs. Holleman. This 
consideration should be returned before Mrs. Holleman could 
be allowed to repudiate her deed. 2 Story’s Eq. §§ 696, 707. 
The attempt to introduce such evidence in this case was prop- 
erly rejected. 

Holleman might have been a competent witness, or he might 
not have been admissible. As the record is silent as to the 
cause of his rejection, it will be presumed in favor of: the rul- 
ing of the court that there was a sufficient reason for it. The 
bill of exceptions should have shown error, else it will not be 
presumed. (Griffin v. Bland, 44 Ala. 542. Upon the case 
made in the record, the judgment of the court below ought to 
be affirmed. The judgment is affirmed. 


Collins v. Ewing. 


Bill in Equity for Injunction against Interference with Ferry 
Franchise. 


1. Ferry franchise ; validity of order granting. — An order of the commission- 
ers’ court, granting a license to establish a ferry (Rev. Code, §§ 1383-87), is not 
void, because it fails to show that the grantee is the owner of one or both of the 
banks of the river on which the ferry is located, or that the prior right of such 
owner has been divested. 

2. Same ; conclusiveness of. — The grant of a license to establish a ferry is com- 
plete, when a definite order has been made, and the required bond has been exe- 
cuted ; and when thus completed, it cannot be collaterally assailed for fraud, nor 
revoked in favor of another person as having a better right. 
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APPEAL from the Chancery Court of St. Clair. 
Heard before the Hon. B. B. McCraw. 


WALDEN & BisHop, INzER & Box, for appellant. 
TAUL BRADFORD, contra. 


B. F. SAFFOLD, J.— The appellant, claiming a ferry on 
the Coosa river, under a license from the commissioners’ court 
of St. Clair county, obtained an injunction against one set up 
in opposition, or interference, by the appellee. On the hearing 
of the cause, the chancellor dismissed his bill, on the ground of 
invalidity of his license. The court held the order of the com- 
missioners’ court granting the license void, because it failed to 
show that the complainant was the owner of one or both banks 
of the Coosa river, or that the prior right of such owner to a 
license had been divested. 

The court of county commissioners is invested with authority 
to establish toll-bridges, causeways, and ferries, within their re- 
spective jurisdictions; and to license any person to establish 
them. R. C. §§ 1581, 1383. When a ferry is sought to be es- 
tablished by any person, he is to be required to give bond with 
security, to be approved by the probate judge, in not more than 
two thousand dollars, payable to the county, and conditioned to 
keep safe and convenient boats, with a sufficient number of fer- 
rymen, and to keep the banks on each side of the water-course 
in good repair. R.C.§ 1383. ‘On application for ferries, 
when the banks on each side belong to the same person, he is 
entitled to the prior right of establishing a ferry; when the 
banks belong to different persons, the court may grant the li- 
cense, at its election, to either of such owners making the appli- 
cation.” R. C. § 1386. 

The manifest construction of this last section is, that of all 
who at any time apply for the privilege of establishing a ferry 
at a particular place, the preference must be first given to him 
who owns the land on both sides of the stream, if there be such 
an applicant. If the land is not so owned, then to such one of 
the applicants who own the land on one side, as the court may 
elect. If there be none such, then to some other person, who 
must pay to owner of any land appropriated for a public ferry 
such damages as may be assessed on his application to the court 
after the license is granted, under R. C. § 1387. If the owner 
of the ferry does not pay the damages assessed within thirty 
days after notice, the court, on application of the owner of the 
land, must revoke the license. R. C. § 1387. Ownership of 
the land confers no right to the franchise, except the preference 
bestowed above, upon the timely application of the owner. 
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When the privilege is granted to any applicant, whether he 
owns the land or not, it cannot be recalled in favor of any other. 
State v. Commissioners’ Court of Talladega, 3 Port. 412. 

The complainant made written application to the commis- 
sioners’ court of St. Clair county, in which he stated that he 
had, about ten years before, obtained a charter from the said 
court for a ferry on Coosa river, on section 33, township 17, 
range 4 east, in St. Clair county, and had established it ; that 
the term was about to expire, and that he owned the lands in 
fee upon which the said ferry was established ; and prayed for 
a license to keep a ferry at the same place. The court granted 
the license, and he executed a proper bond. 

The law indicates that an application should be made; but 
it does not specify what it shall contain, or whether it shall be in 
writing, or be sworn to. It seems to be sufficient if the license 
is granted by the proper court over some place within its local 
jurisdiction, and a proper bond is filed. When once obtained, 
it cannot be collaterally assailed for fraud. Harrell ¢ Croft v. 
Ellsworth, 17 Ala. 576. The court erred in treating the license 
of the complainant as invalid. We think he is entitled to a 
perpetual injunction ; but, out of caution, we will not render 


such a decree in this court. 
The decree is reversed, and the cause remanded. 


Edmondson v. De Kalb County. 


Garnishment on Judgment. 


1, Security for costs ; when defendant cannot move to dismiss for want of. — When 
a garnishment is sued out on a judgment, and the judgment debtor has not inter- 
vened for the purpose of contesting the garnishee’s answer (Rev. Code, § 2975), he 
cannot move to dismiss the garnishment for want of security for costs. 

2. Garnishment against county treasurer, as debtor of county.— A garnishment 
does not lie against a county treasurer, to subject the funds in his hands, in his 
official capacity, to the satisfaction of a judgment against the county. 

8. Judgment against county ; how collected. — On a judgment against a county, 
neither an execution nor a garnishment can be sued out; but the judgment must 
be filed as a claim against the county, and if not paid, the creditor has his remedy 
by motion against the county treasurer and the sureties on his official bond, or by 
mandamus against the commissioners’ court in a proper case. 


APPEAL from the Cireuit Court of Etowah. 
Tried before the Hon. W. L. WHITLOCK. 

De Kalb county, having obtained a judgment for $1,150 
against Etowah county, sued out a garnishment on it on the 
2d May, 1872, against Samuel Edmondson, as the debtor of 
said county. At the May term, 1872, a judgment nis?, for 
want of an answer, was entered against the garnishee; and a 
motion was made at the same term by the attorneys for Etowah 
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county, to dismiss the garnishment for want of security for the 
costs. At the October term, 1873, to which the cause was 
regularly continued, the court overruled the motion to dismiss, 
and an exception was reserved to its ruling. At the same term, 
the judgment nisi against the garnishee was set aside, and he 
filed an answer, admitting that he had in his hands, as county 
treasurer of Etowah county, the sum of $625.41 belonging to 
said county; but stating that claims against the county amount- 
ing to over $4,000 had been regularly presented to him, and de- 
nying any other indebtedness whatever. Before filing an an- 
swer, the garnishee moved to dismiss the garnishment, on the 
ground that the writ would not lie against him as county treas- 
urer. The court overruled this motion, and rendered judgment 
against him, on his answer, for the amount admitted to be in 
his hands, and awarded execution on the judgment; to which 
rulings and judgment he duly excepted. The appeal is sued 
out by Etowah county and said Edmondson jointly, and the 
rulings to which exceptions were reserved by either, as above 
stated, are jointly assigned as error. 


JAMES AIKEN and W. L. CAI, for appellants. 
FostER & FORNEY, contra. 


BRICKELL, J.— A garnishment issued at the suit of a 
judgment creditor, against a supposed debtor of the defendant 
in the judgment, is a new suit, to which the creditor is plaintiff, 
and the garnishee defendant. The judgment debtor is a stran- 
ger to the proceeding, unless he intervenes under section 2975 
of the Revised Code. ‘The only purpose for which he can in- 
tervene is to controvert the answer of the garnishee, and to 
show that he is indebted to him in a sum greater than he ad- 
mits. In the absence of such intervention, the garnishment 
proceeding and the judgment therein rendered are, as to the 
judgment debtor, res inter alios acta. Jones vy. Kolisenskt, 
11 Ala. 607. The court properly overruled the motion of the 
defendant to dismiss the garnishment, because the plaintiff 
therein had not given security for the costs of suit. If such 
security was a prerequisite to the issue of the garnishment, 
which we do not decide, the motion to dismiss should have 
come from the garnishee. He and the plaintiff alone could 
incur costs in the condition of the garnishment suit. The de- 
fendant could incur none, and, of consequence, had no right to 
move the dismissal of the suit because security for costs had 
not been given. 

2. The appellee obtained judgment against the county of 
Etowah, and caused a writ of garnishment to issue against 

VoL. LI. 
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Edmondson, as the debtor of the county. The garnishee an- 
swered, that he was county treasurer of the county of Etowah, 
and, as such, had in his keeping six hundred and twenty-five 
dollars of the money of the county, and at the time of the gar- 
nishment there were over four thousand dollars of registered 
claims against the county presented to him. He disclaimed 
all other indebtedness. On this answer the circuit court ren- 
dered judgment against him, for the sum admitted to be in his 
hands as county treasurer. This judgment was erroneous. The 
statutes subject counties to ordinary suits in specified cases. 
When in such suit judgment is rendered against the county, 
no execution or process thereon for its satisfaction can issue. 
An execution cannot issue, because the county can hold no prop- 
erty, real or personal, which is subject to its mandate. The 
property to which it may have title, is held for governmental 
purposes. The court-house, the jail, the poor-house, the high- 
ways and bridges, have no element of property that can be 
alienated or seized under legal process. ‘They are held and 
dedicated to public uses, and pertain to the county only as a 
political subdivision of the State, created for the more conven- 
ient administration of the laws, the better protection of the cit- 
izen, and the more advantageous exercise of the police powers 
of the State. The State, as the sovereign, is the real owner. 

Nor can the writ of garnishment issue on such judgment. 
The funds of the county — the debts due it, whether accruing 
from taxation or otherwise — are due and pertain to it asa po- 
litical subdivision of the State, not in its guast corporate capacity. 
A county has some of the characteristics of a corporation, but 
is to be esteemed rather as a political organization, the auxiliary 
of the State, intrusted with defined functions and powers, hav- 
ing exclusive reference to the general policy of the State, and 
the general administration of that policy. Dillon on Muni. 
Cor. § 10; Comm’rs Hamilton County v. Wiswell, T Ohio St. 
109. In the exercise of these functions and powers, it cannot 
be interrupted by the judgment of any court. Individual in- 
terest and right are subordinate to the general policy of the 
State, and cannot be permitted to conflict with or obstruct its 
administration. No argument is necessary to show that, if a 
county could be vexed with the process on judgments against 
it to which individuals are subject, it would be paralyzed in the 
exercise of the functious and powers intrusted to it as an aux- 
iliary of the State. 

A garnishment against the county treasurer, to reach funds 
in his custody, cannot be supported on any legal principle. 
The treasurer is the mere custodian and depositary of the 
county funds. The law prescribes the manner in which he 
shall disburse these funds. The county cannot control him in 











106 SUPREME COURT [June Term, 
[Chapman v. Lee’s Administrator. ] 


disbursing, or make any other appropriation of them than that 
made by law, — the payment of county claims in the order of 
their presentment and registration. It is the legal right of the 
holders of such claims to be paid in that order. Of that legal 
right they cannot be deprived by the county or any of its 
officials, or the judgment of any court. To draw these funds 
from the custody of the treasurer by process of garnishment, 
founded on a judgment against the county, would intercept this 
order of payment, — abrogate, to that extent, the statute pre- 
scribing it, and destroy the right of those who had presented 
and registered their claims. 

3. The judgment creditor is not without remedy. He can 
register his claim, and obtain payment, as other creditors of the 
county are required to do. If the commissioners’ court have 
power, and refuse to levy a tax sufficient to meet the judgment, 
or any other claim against the county properly audited and 
allowed, a mandamus will lie to compel them. If the treas- 
urer has funds liable to the payment of a claim, and he fails 
or refuses to pay on demand, an ample and summary remedy is 
prescribed against him and his sureties. Tarver v. Comm’rs 
Court of Tallapoosa, 17 Ala. 527; Marshall County v. Jack- 
son County, 36 Ala. 613; R. C. § 930. 

The distinction between this case and the case of Smoot v. 
Hart (33 Ala. 69) is palpable. If the marshal in that case 
had been charged with the duties to which the county treasurer 
is subject ; if his duty had been not to pay over the moneys to 
the corporation, which there had power to appropriate them, 
but prescribed by law to pay claims in the order of their pre- 
sentment and registration; and a failure to perform this duty 
had been declared an indictable offence, the court would not 
have sustained the garnishment. 

The judgment of the circuit court is reversed, and a judg- 
ment here rendered dismissing the garnishment ; and the ap- 
pellee must pay the costs in this court and the circuit court. 


Chapman v. Lee’s Administrator. 


Motion to dismiss Appeal. 


Coercing satisfaction of judgment pending appeal.— When the plaintiff sues 
out an appeal from a judgment in his own favor, and afterwards coerces satisfac- 
tion of the judgment, his appeal will be dismissed on motion ; but it is not a suffi- 
cient ground for a dismissal of the appeal, that payment of the judgment has been 
enforced by execution, when it is shown to the court, by proper affidavits, that the 
execution was issued without instructions from either the plaintiff or his attorney, 
and without their knowledge, and that the plaintiff has refused to receive the 


money from the clerk. 
Vor. u1. 
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APPEAL from the Ciircuit Court of Sumter. 

Tried before the Hon. L. R. SMiru. » 

Motion to dismiss the appeal, on the facts stated in the opin- 
ion of the court, which were shown by affidavits for and against 
the motion. 


A. W. CockRILL, for the motion. 
SmitH & CoBns, contra. 


PETERS, C. J.— This is a motion to dismiss this appeal, 
because, since the appeal was taken, the appellant has suffered 
execution to be issued on his judgment, and the same to be 
satisfied in full. The record shows that the judgment from 
which the appeal is taken was rendered in the circuit court of 
Sumter county, on April 14, 1874; that execution was issued 
thereon, on the 25th day of the same month thereafter, and de- 
livered to the sheriff on the 80th day of April in the same year ; 
and that this execution was levied by the sheriff on certain 
property of the defendant’s testatrix, on the day it was re- 
ceived by the sheriff, and satisfied in full on May 2, 1874. 
The record further shows that the appellant applied for an 
appeal on April 25, 1874, and gave security for costs of appeal, 
which was approved on the 29th day of same month; and on 
the same day last said, citation in error was issued, and served 
on the attorney of the opposite party, as required by law. 
Rey. Code, § 3488. It appears, also, that $172.50 was paid 
into court, on a plea of tender, on the 13th day of April, 1874. 
But it does not appear that the appellant has received, or 
sought to receive, or claim, any portion of the money paid into 
court as above said, or any part of the sum paid in satisfaction 
of said judgment on said execution. And appellant files in 
this court an affidavit of his attorney in the court below, from 
which it appears that said execution was issued by the clerk of 
said circuit court, “against the wishes, desire, or knowledge of 
appellant, or of his attorneys ; that neither the appellant nor 
his attorneys gave any instructions to the clerk to issue said 
execution, or to coerce (the collection of) said amount; that 
when informed of the payment of said judgment, from which 
an appeal had been taken, appellant and his counsel refused to 
receive the same, and that the amount alleged to have been 
coerced by said judgment is, affiant believes, still in the hands 
of the clerk of said circuit court of Sumter county; that 
neither the plaintiff below, nor his counsel, knew of the issu- 
ance of the execution, or its levy or payment, nor agreed to 
the same, nor has received any benefit therefrom.” 

This appeal was applied for, on the day the execution was 
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issued ; and the security for the costs of the appeal was given 
and approved before the execution was delivered to the sheriff ; 
and the appellee had proper notice of the appeal, before the 
judgment was paid by a satisfaction of the execution. The 
appeal and the security for costs suspended the judgment, 
Wood v. Underwood, at June term, 1873. And after the ap- 
peal, this court would have compelled the appellant to desist 
from its execution, by a dismissal of the appeal, had the de- 
fendant below been unwilling to deposit in the hands of the 
sheriff the amount of money necessary for its satisfaction, 
The facts do not show that there was any improper coercion 
used by the appellant to collect the judgment below, or that 
he desired it paid. It cannot, then, be said that the appel- 
lant has impliedly affirmed the judgment, by collecting it, and 
appropriating the proceeds. He has expressly refused to do 
this. It is upon the principle of an implied affirmance that 
this court has heretofore interfered to prevent such an oppres- 
sion. Hall v. Hrabrowski, 9 Ala. 278; Knoz v. Steele, 18 Ala. 
815; Riddle v. Hanna, 25 Ala. 484; Murphy’s Heirs v. Mur- 
phy’s Adm’r, 45 Ala. 123. It does not appear that the appel- 
lant has been in fault, or that he is attempting to avail himself 
of the payment that has been made without his wish or pro- 
curement. When this is shown, it will be quite time to ask 
the interference now invoked. 9 Ala. 278. 
The motion to dismiss the appeal is overruled, with costs. 


BRICKELL, J., not sitting. 


Bradley, Wilson & Co. v. Patton, Donegan & Co. 


Action on Promissory Note, by Indorsee against Indorser. 


1. Liability of indorser of note not payable in bank. — Under the provisions of the 
Code regulating the liability of indorsers or assignors of notes not payable in 
money at a bank or banking house (Rev. Code, §§ 1851-54), which are substan- 
tially the same with the former statutes as judicially construed by this court, the 
fact that the maker is a non-resident at the time of the execution and indorsement 
of the note, and thence continuously up to the commencement of the suit, and has 
a known place of residence in another State, excuses the non-institution of a suit 
against him to the first term of the court next after the indorsement, but does not 
excuse the failure to demand payment of him, and to give notice of non-payment 
to the indorser, or other proper diligence. 

2. Competency of parties as witnesses, in actions by or against surviving partners. — 
In an action by or against surviving partners, a party may testify as to conversa- 
tions or transactions with the deceased partner: such a case does not come within 
the exception to the statute (Rev. Code, § 2704) as to suits “ by or against execu- 
tors or administrators.” 


APPEAL from the Circuit Court of Madison. 
Tried before the Hon. W. J. HARALSON. 
VoL. LI. 
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This action was brought by James I. Donegan and W. B. 


Tabor, as surviving partners of the late firm of Patton, Done- 
gan & Co., against Bradley, Wilson & Co.; and was founded 
on the defendants’ indorsement in blank of a promissory note, 
of which the following is a copy : — 


$6,575.60. SUNFLOWER, Miss., 10 Feb, 1862. 
“On or before the 1st day of January, 1863, I promise to pay 
Bradley, Wilson & Co., or order, at their office in New Orleans, 
La., sixty-five hundred and seventy-five 4% dollars, for value 
received, with interest at the rate of eight per cent. per annum 
after maturity until paid. H. C. CHAMBERS.” 


On the trial, as appears from the bill of exceptions, the 
plaintiffs read the note and indorsement to the jury, and then 
proved that, ‘* when said note was executed by said Chambers, 
and when said indorsement was made by defendants, and con- 
tinuously from the execution of said note to the institution of 
said suit, the said Chambers resided in Mississippi; and that 
this fact was known, both by said plaintiffs and said defendants, 
when said note was indorsed by defendants to plaintiffs, which 
occurred at Huntsville, Alabama, on or about the 21st January, 
1867.” In reference to these facts, the defendants asked the 
court to charge the jury, “ That if they found, from the evi- 
dence, that the said Chambers lived in Mississippi when said 
note was executed by him, and when said indorsement was 
made by defendants, and continuously from the execution of 
said note to the institution of this suit, and that these facts 
were known to plaintiffs and defendants when said note was 
indorsed by defendants, then the plaintiffs were not entitled to 
recover, unless they proved some demand of said Chambers, or 
some effort to collect said note from him before this suit was 
brought.” The court refused to give this charge, and the de- 
fendants excepted to its refusal. 

During the progress of the trial, as the bill of exceptions 
also shows, the defendants introduced Joseph C. Bradley as a 
witness, who was a member of said firm of Bradley, Wilson & 
Co., and offered to prove by him a conversation between him- 
self and Charles H. Patton, who was then a partner in the 
house of Patton, Donegan & Co., but died before the institu- 
tion of this suit, ‘*in which conversation it was agreed between 
said Patton, acting for Patton, Donegan & Co., and said wit- 
ness, acting for Bradley, Wilson & Co., that said Patton, 
Donegan & Co. would take and receive said note, without the 
indorsement of Bradley, Wilson & Co., in discharge and satis- 
faction of their liability for said Chambers. But the court re- 
fused to permit the said witness to testify to any conversation 
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or agreement had or made between him and said Patton, on 
the ground that the same was incompetent evidence, under 
section 2704 of the Revised Code; to which said ruling defend- 
ants excepted.” 

The refusal of the charge asked, and the exclusion of Brad- 
ley’s proposed testimony, are now assigned as error. 


L. P. WALKER, for the appellants. —1. The court below 
erred in the refusal of the charged asked. To fix the liability 
of the indorser or assignor, the general rule is, that a demand 
must be made of the maker, or a proper excuse be shown for 
the omission. If the maker has absconded, that fact will ex- 
cuse ; if he has no known residence, or place at which the note 
can be presented for payment, that will excuse ; and if he re- 
moves from the State after the note is given and indorsed, that 
will excuse. Story on Prom. Notes, § 237; Chitty on Bills 
(10th Amer. ed.), 354, note 1. These several grounds of excuse 
are independent of statutory provisions, and have been in- 
grafted on the general law by their natural justice; and in 
each of them the exception is founded on the new and changed 
condition of the maker. 3 Denio, 145. But, in this case, 
there has been no change in the condition of any of the par- 
ties, no mistake, no fraud, no concealment, no misapprehension 
of fact, no ignorance of the maker’s place of residence. The 
indorsee received the note with full knowledge of all the facts, 
and nothing has occurred to relieve him from the performance of 
the condition, upon which the liability of the indorser depends. 
Edwards on Bills, 237-8; 3 Denio, 145; 5 Barbour, 501; 1 
Comstock, 321; 24 N. Y. 28; 30 N. Y. 309. These princi- 
ples were recognized by this court in several cases decided be- 
fore the adoption of the Code. Bristow § Rosser v. Jones, 1 
Ala. 159; Lvey v. Sanderson, 6 Porter, 420; 5 Ala. 286. 
These decisions have been substantially incorporated into the 
Code, and made part of the statute itself. The declaration of 
the judge who delivered the opinion of the court in Goggins 
v. Smith’s Adm’r (35 Ala. 686), that ‘ the effect of the statute 
is to render the liability of the indorser primary and absolute, 
whenever the maker has no known place of residence in the 
State,” is mere obiter dictum, and neither required nor justified 
by the facts of the case. To give to the statute an effect so 
revolutionary and iconoclastic would make it undermine and de- 
stroy a structure built by the wisdom and learning of ages of 
judicial criticism and construction, and founded on principles of 
natural justice and equity. The statute must rather be con- 
strued in the light of the previous decisions, the substance of 
which constitute the statute itself. 

VOL. LI. 
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2. The testimony of Bradley was improperly excluded. No 
executor or administrator was a party to the suit, or had any 
interest in it; nor could the record of this suit be used, so far 
as the facts disclose, to promote or defeat any right of action 
jn any executor or administrator. The case does not fall within 
the exception to the statute, on which the ruling of the court 
below was based; and there is no authority for extending the 
operation of that exception by judicial construction. The 
statute itself is entitled to a liberal construction, but the ex- 
ception must be strictly construed, as it has been in several 
cases. O'Neal v. Reynolds, 42 Ala. 198; Avery’s Executor v. 
Avery, at January term, 1873. 


BEIRNE, HuMES & GORDON, contra.—1. To bind the in- 
dorser, the indorsee after maturity is required to use the same 
diligence as the indorsee before maturity. 1 Brickell’s Digest, 
265, § 203. By parity of reasoning, the same excuse for the 
failure to sue applies equally to both. The indorsement was 
made in Alabama, and the laws of Alabama govern the liabil- 
ity of the indorsers. Woodcock v. Campbell, 2 Porter, 456 ; 
Lowry v. Western Bank of Georgia, T Ala. 120. That the 
note sued on is non-commercial paper, see Winter v. Coxe, 41 
Ala. 207; Rev. Code, § 1833. Before the adoption of the 
Code, if the excuse for the omission to sue the maker of such 
a note was his non-residence, the declaration must have averred, 
not only the non-residence, but the indorsee’s ignorance of it 
when he took the note; because, if the indorsee knew the fact 
of such non-residence when he took the note, he was required 
to use due diligence to collect it out of the maker. Bristow ¢ 
Rosser v. Jones, 1 Ala. 159; Ivey v. Sanderson, 6 Porter, 
420. Since the adoption of the Code, it is only necessary to 
allege and prove, as an excuse for the omission to sue, that the 
maker had no known place of residence in the State, from the 
maturity of the note to the commencement of the suit; be- 
cause, in that case, the statute renders the liability of the in- 
dorser primary and absolute. Rev. Code, § 1854; Goggins v. 
Smith's Adm’r, 35 Ala. 683; Hays v. Myrick, 47 Ala. 344. 
As was said in the case cited from 35 Ala., ‘* The language of 
the statute being clear and unambiguous, it is not for us to 
speculate about its meaning and spirit.” 

2. The exception of suits by or against executors or admin- 
istrators from the general rule allowing parties to testify as 
witnesses for themselves, was intended to apply to all cases in 
which the liability of the decedent or his estate, or a benefit to 
his estate, is sought to be established. Mountain v. Collins, 
at June term, 1872. Whether the personal representative of 
the deceased, or his heirs, or his surviving partners, be the 
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nominal parties to the suit, his estate is equally interested, and 
the reason of the exception equally applies. Each is equally 
the representative of the deceased, and cannot testify on equal 
terms with the living party. In the construction of statutes, 
Chancellor Kent lays down this cardinal rule: ‘* When the ex- 
pression in a statute is special or particular, but the reason is 
general, the expression should be deemed general.” 

3. The testimony of Bradley, if admitted, would have varied 
the legal effect of the indorsement. Tankersly v. Graham, 8 
Ala. 247; Hightower v. Ivey, 2 Porter, 308; Carleton v. Fel- 
lows, 13 Ala. 487. 


B. F. SAFFOLD, J. —Section 1833 of the Revised Code 
expressly subjects bills of exchange, and promissory notes paya- 
ble in money at a bank or private banking-house, to the gov- 
ernment of the commercial law, except so far as the same is 
changed by the said Code. On all contracts assigned by writ- 
ing, except such commercial paper, when the amount due is 
over fifty dollars, to charge the indorser or assignor, suit must 
be brought against the maker in the county of his residence, 
to the first court to which suit can properly be brought after 
making the indorsement or assignment. R.C.§ 1851. The 
holder of such indorsed or assigned contract is excused from 
bringing the suit, when the maker has no known place of resi- 
dence in the State. R.C. § 1854, cl.1. In Goggins v. Smith’s 
Adm’r (55 Ala. 683), the note was executed in this State, by a 
resident of the State, and seems to have been payable generally. 
The time and place of the indorsement are not mentioned, but it 
is fair to presume that the place was also in Alabama. The 
maker, shortly after his execution of the note, removed from the 
State, and, it may be concluded, no more had any known place 
of residence within the State. The court, construing sections 
1851 (1543) and 1854 (1546), held the indorsee excused for 
not having made demand of the maker, or given notice to the 
payee indorser, before bringing suit against the latter. Wood- 
cock v. Campbell (2 Port. 456) was a similar case, and was de- 
cided in the same way, though at that time the statute (Acts 
of 1828-9) prescribed no such ground of excuse as the one 
mentioned above. The court supplied the excuse, because 
“the very language of the enactment would imply that this 
requirement of suit has reference to our own internal judicial 
and geographical economy.” In both of these cases, it was 
considered that the commercial requisition of demand and 
notice of the non-payment of a negotiable note was modified 
by the state law to a suit to the first court against the maker, 
when such note was not payable at a bank or private banking- 


house. 
VoL. Lt. 
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In Ivey v. Sanderson (6 Port. 420), the court distinguished it 
from Woodcock v. Campbell, supra, by the knowledge which the 
indorsee had, at the time of the indorsement, of the maker’s 

lace of residence in another State. Judgment was given 
against the assignee, because he had made no effort to collect 
the money out of the maker, and had assigned no reason for 
his neglect to doso. Bristow ¢ Rosser v. Jones (1 Ala. 159) is 
to the same effect. 

The contract of an indorser, with and in favor of his indor- 
see, and every subsequent holder to whom the note is trans- 
ferred, under the commercial law, is, that if, when duly pre- 
sented, it is not paid by the maker, he will, upon due and 
reasonable notice given him of the dishonor, pay the same to 
the indorsee or other holder. Story on Prom. Notes, § 135. 
In respect to the immediate indorsee of a non-negotiable note, 
the indorsement will, ordinarily, create the same liabilities and 
obligations on the part of the payee, as the indorsement of a 
negotiable note. The indorser’s liability is collateral only, and 
he cannot be treated as the maker thereof. Story on Prom. 
Notes, § 128, and note. In the present case, we must presume 
the contract of the parties to have been, either that the in- 
dorser should become primarily liable to pay the note, or that 
the indorsee undertook to make some effort to collect the 
money out of the non-resident maker. Neither of these sup- 
positions is consistent with a suit against the maker to the first 
court of our State, and a return of execution ‘ No property.” 
Sections 1854 and 1851 of the Revised Code evidently con- 
template the practicability of a suit against the maker in the 
State, in preserving the collateral character of the indorser’s 
liability, and in excusing the suit, when the maker has no known 
place of residence in the State, or when, by the use of ordinary 
diligence, such residence cannot be ascertained. A person may 
reside in the State, without having a known place of residence ; 
and he may have a known place of residence, which the holder 
of the contract may not be able to find in time for the first 
court. ‘These statutes manifestly refer to notes made, assigned, 
and held by our own citizens, as was said about the requirement 
of the suit in Woodcock v. Campbell, supra. If not, as an in- 
dorsement is governed by the law of the place in which it is 
made, we might have one indorser defeated of his suit, because 
he had not sued the maker to the first court, and another, be- 
cause he had done so, instead of giving timely notice, on like 
instruments, under the same statutes, without reference to the 
personal jurisdiction of the court. The grounds of excuse for 
not suing the maker, enumerated in R. C. § 1854, are not dif- 
ferent from those previously decided by this court to be suffi- 
cient. It is fair to presume that they were intended to be the 

VOL. III. 
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same in substance. If so, the former distinctions of cases are 
preserved, and the authorities above quoted are applicable now, 
The charge refused ought to have been given. 

2. The exclusion of Bradley’s testimony, on the ground of 
his incompetency as a witness to testify to a conversation be- 
tween himself and the deceased partner, Patton, under R. C, 
§ 2704, was erroneous. A transaction with, or statement by 
one partner, embraces all of the partners. Bragg v. Clark, at 
January term, 1874. We say nothing about the admissibility 
of the testimony as affecting the contract. 

The judgment is reversed, and the cause remanded, 


BRICKELL, J., not sitting, having been of counsel. 


, 


City Council of Montgomery v. Shoemaker. 


Quasi-criminal Proceeding for Violation of Municipal Ordinance. 


License-tar on express company.— The city of Montgomery has authority, 
under its charter, to levy and collect a specific tax on all express companies doing 
business within its corporate limits; and this power is not taken away, as to the 
Southern Express Company, by that provision of the act in relation to said com- 
pany, approved February 26, 1872, which declares, ‘‘ Nor shall any municipal cor- 
poration levy any percentage tax upon the receipts of said company ;"’ nor by any 
other provision of said act. 


APPEAL from the Cireuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

The appellee in this case, doing business in the city of Mont- 
gomery as the agent of the Southern Express Company, was 
prosecuted before the mayor for failing to take out a license, as 
required by an ordinance of the city, and was fined fifty dollars, 
besides costs. On appeal to the circuit court, the case was sub- 
mitted to the court, as the bill of exceptions states, ‘* to decide 
on the law and facts, on the following admissions of the parties: 
The defendant was charged with violating an ordinance of said 
city, adopted July 17, 1872, which was read in evidence, in these 
words: ‘That persons engaged in any trade, business, or pro- 
fession, or keeping or carrying on any establishment or other 
thing, [or] for doing any act in this section specified, shall 
pay license therefor, per annum, as follows: . ... Express 
companies, four hundred dollars. . . . . That any person who 
shall engage in any trade, business, or profession, or keep any 
establishment, or do any business, or any act, for which a license 
is required by section 11, or for which a license is or may be re- 
quired by any other law or ordinance of the city, without hav- 
— obtained such license, shall be guilty of a misdemeanor ; 
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and for each day such business, trade, or profession, or such 
establishment is kept or carried on, and for such act so done 
without such license, he shall be fined not less than ten, nor 
more than fifty dollars, unless a different penalty is prescribed — 
by this ordinance or some other law.’ It was admitted that 
the defendant was, in the month of December, 1872, engaged 
in and doing an express business for the Southern Express 
Company within the corporate limits of the city of Montgom- 
ery; and that neither said company, nor said defendant, nor 
any other person for either of them, had taken out a license 
from said city to do said business, nor paid any tax therefor. 
It was admitted, also, that the said Southern Express Company 
had complied in full with the provisions of the act of the gen- 
eral assembly of Alabama, approved February 26, 1872, enti- 
tled, ‘An act in relation to the Southern Express Company,’ 
which act was read in evidence, and is made a part of this 
bill of exceptions; and that said company, within ten days 
after the passage of said act, paid the two thousand dollars 
therein required to be paid for the year 1872, and has ever 
since paid up the annual tax required by said act. These were 
all the facts and evidence in the cause ; and there being no con- 
flict in the evidence, the court decided in favor of the defend- 
ant,” and rendered judgment in his favor, as on the verdict of 
a jury; to which the plaintiff excepted, and which is now as- 
signed as error. 


E_mMorE & GUNTER, for appellant. — The charter of the 
city of Montgomery confers on the corporate authorities of said 
city express authority ‘**to pass laws for the assessment, levy, 
and collection of taxes, not exceeding the following rates: ... . 
On all express companies a tax not exceeding five hundred dol- 
lars ;”” and they are also empowered by the 7th section of said 
charter, ‘* to lay such fines, not exceeding one hundred dollars, 
for breach of their by-laws and ordinances, as they may deem 
proper, and to enforce and collect the same, in such manner as 
may be prescribed by ordinance, by execution against the per- 
son or property of the offender.” The ordinance which the 
defendant was charged with violating, was passed in pursuance 
of the authority thus conferred, and there can be no doubt of 
its validity. The only question is, whether the Southern Ex- 
press Company is excepted from the operation of this ordinance 
by the act of February 26, 1872, under which the exemption 
is claimed. The history of that act shows that this could not 
have been the intention of the legislature. There had been 
a controversy between the company and the state authorities 
charged with the collection of taxes, in relation to the taxes it 
should pay for state and county purposes. The state and county 
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taxes for the years 1869, 1870, and 1871, assessed against the 
company, were then due and unpaid; and their collection had 
been enjoined, at the suit of the company, by process from the 
district court of the United States. This controversy the act 
was intended to settle by compromise, and it was so settled, 
But there was no controversy about any taxes due to municipal’ 
corporations ; and there is no mention of any taxes by a munici- 
pal corporation except in the 7th section, which, after prohibit- 
ing the counties from levying any additional percentage tax on 
the company, further declares, ** Nor shall any municipal corpo- 
ration levy any percentage tax upon the receipts of said express 
company.” The act shows on its face that the legislature kept 
in view the clear distinction between a specific tax or license, 
and a percentage tax on the receipts of the business; and in pro- 
hibiting the one, left the other unimpaired, on the well-known 
maxim, Hzpressio unius est exclusio alterius. ‘This interpre- 
tation of the act is supported by every rule of construction ap- 
plicable to statutes. The act is a grant of privileges to the 
company ; therefore it is to be strictly construed. It confers 
an exemption from taxation, which is always strictly construed ; 
for, ‘* when the power of taxation has been once conferred, it is 
not to be crippled or destroyed by strained interpretation of 
subsequent laws.” Railroad Co. v. Alexandria, 17 Gratt. 176. 
The repeal of statutes by implication is not favored, and this 
rule applies equally to public and private laws. Nor does ¢ 
statute of a general nature repeal by implication charters and 
special laws for the benefit of particular municipalities. Bond 
v. Hustand, 20 La. Ann. 139; Hammond v. Haines, 25 Md. 
541; Railroad Co. v. Alexandria, 17 Grattan, 176; Louisville 
v. Kean, 18 B. Monroe, 9; 12 IIL. 339. 


Tuos. H. Warts, contra. —1. The act of the legislature, 
under which the exemption is claimed, so soon as its terms were 
complied with by the company, became a contract between the 
company and the State, which was founded on valuable consid- 
eration, and conferred on the company a vested right to carry 
on its business throughout the State, so long as it continued to 
pay the stipulated amount. Cooley on Constitutional Limita- 
tions, 280-81 ; Piqua Bank v. Knoop, 16 Howard, 369 ; Dodge 
v. Woolsey, 18 Howard, 331; McGhee v. Mathis, 4 Wallace, 
143; Daughdrill v. Ala. Life Insurance Co. 31 Ala. 91; Tenn. 
¢ Coosa Rivers Railroad Co. v. Moore, 36 Ala. 371; Boyd $ 
Jackson v. The State, 46 Ala. 329. 

2. The act contains an express provision, authorizing the 
imposition of a tax on the real and personal property of the 
company within the State. This provision is in the nature of 
an exception, and excludes other implied exceptions. The 
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right reserved by it may be exercised by the State, or by any 
county, or by any municipal corporation. 

3. By compliance with the conditions of the act — that is, 
by the terms of this contract —the company purchased the 
franchise or privilege of doing its business anywhere within the 
limits of the State. The State could not interfere with this 
franchise, nor impose any restrictions or burdens upon it; nor 
could this be done by any person or corporation deriving its 
authority and powers from the State. Municipal corporations 
derive all their authority from the act incorporating them. 
Their charters possess none of the elements of a contract, but 
may at any time be repealed or modified by the legislature ; and 
their ordinances, whenever inconsistent with any statute, are 
null and void. Cooley on Constitutional Limitations, 198 ; 
Const. Ala. Art. IV. § 36. If the State, then, could not tax the 
business of the company after its compliance with the terms of 
this act, and while the act is in force, neither can any muni- 
cipal corporation deriving its authority from the State do so. 
The limit of the powers of the one, in this particular, is the 
limit of the other. 

4, The State could not, so long as the company complies with 
the provisions of this act, impose any tax on its business, or the 
exercise of its business, or the exercise of its right to do busi- 
ness anywhere within the State. Its receipts represent and 
measure its business. It could have no receipts without busi- 
ness, and no business without receipts. A tax on its business 
is, indirectly, a tax on its receipts. Carroll ¢& Beal v. Mayor 
of Tuskaloosa, 12 Ala. 173. When an act cannot be done di- 
rectly, the law will not permit it to be done indirectly. 

5. The right of a municipal corporation to tax is always 
strictly construed against the corporation. Blackwell on Tax 
Titles, 525-4 ; Cooley’s Const. Lim. 517-18. 

6. But, admitting the right of the city to impose a tax on 
the company’s franchise to do business within its corporate 
limits, it has no power, as is attempted by this ordinance, to 
prohibit the right to do business under heavy penalties, and to 
make the violation of its ordinance a misdemeanor. At most, 
it could only collect the tax by a sale of the company’s prop- 
erty. Misdemeanors must have existed at common law, or 
must be created by statute; and no one can be punished for a 
misdemeanor, except on indictment found and a trial by jury. 


BRICKELL, J.— The charter of the city of Montgomery, 
as amended by the act of March 3, 1870 (Pamph. Acts 1869- 
70, p. 388), expressly conferred the power on the corporation 
to impose on all express companies a tax not exceeding five 
hundred dollars per annum. The charter was again amended 
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by the act of February 26, 1872 (Pamph. Acts 1871-2, p. 


275), and this power again conferred in express terms. The 
general assembly may confer on municipal corporations the 
power to license or to tax trades, occupations, professions, or 
employments, pursued for profit within the corporate limits, 
Yuille v. Mayor § Aldermen of Mobile, 3 Ala. 137; State v. 
Esterbrook, 6 Ala. 653; Carroll § Beal v. Mayor & Aldermen 
of Tuskaloosa, 12 Ala. 173 ; Dillon on Muni. Cor. §§ 291, 632. 
This proposition is not questioned by the appellee; but he in- 
sists that the power of the city to impose a tax on the “ South- 
ern Express Company,” of which he is agent, is abrogated by 
the act entitled ‘An act in relation to the Southern Express Com- 
pany,” approved February 26,1872. Pamph. Acts 1871-2, p. 9, 

The legislature has plenary power to alter, amend, withdraw, 
or repeal at pleasure, either by a general law, operating upon 
the whole State, or by special statute, the charter, or any partic- 
ular authority conferred on a municipal corporation. It may, 
in its discretion, add to or diminish the corporate power, in- 
crease or remove limitations or restrictions on its exercise. 
Recognizing fully this power of the legislature, we cannot dis- 
cover in the statute referred to a purpose to exercise it to the 
extent claimed by the appellee ; and are clearly of opinion that, 
conforming to established rules of statutory construction, it is 
impossible to give that statute the operation claimed for it. 
The clause of the statute, which it is contended operates an 
abrogation of the authority of the city to tax the ‘ Southern 
Express Company,” is in these words: ‘** Nor shall any muni- 
cipal corporation levy any percentage tax upon the receipts of 
said company.” ‘The tax the city is expressly authorized by 
the provisions of its charter to impose on express companies is 
not in any sense a percentage tax on receipts. The section of 
the charter in which this power is conferred distinguishes be- 
tween a specific tax on an occupation or employment, and a 
percentage tax on receipts. Thus, a tax not exceeding two 
hundred dollars per annum is imposed on each vendor of goods, 
wares, and merchandise, drugs and medicines, or either of them ; 
while on goods sold at auction, a tax of one per centum on the 
amount of the sales is imposed. On lawyers, doctors, dentists, 
&c., a tax not exceeding fifty dollars per annum is authorized. 
On the commission business, a tax not exceeding one fourth of 
one per cent. on the gross sales or receipts is authorized. 
There are other instances in which the distinction is observed ; 
but these will serve to show its existence. A specific tax on a 
trade or employment, or particular business, is unvarying in 
amount, is generally incurred whenever the trade or employ- 
ment is entered upon, or the business engaged in, and must be 
paid without regard to the time of its continuance. A percent- 
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age tax on receipts necessarily varies with the amount of the 
receipts, and expires with their termination. It would be doing 
violence to the language used by the legislature, and confound- 
ing things in their very nature distinct, to hold that the pro- 
hibition of a percentage tax on receipts was a prohibition of 
a specific tax ona trade, employment, or business. It would 
be equivalent to the assertion, that the prohibition of a par- 
ticular tax was a prohibition of all taxes. It would reverse the 
familiar maxim, * Hxpressio unius est exclusio alterius.” 

The history of the act of 1872, ‘in relation to the Southern 
Express Company,” is, we think, conclusive of the correctness of 
the interpretation we place upon the particular clause under 
which the appellee claims an exception from the specific tax 
imposed by the city, if the language of the statute was am- 
biguous, and did not imperatively demand this interpretation. 
The revenue laws of 1868 imposed a state tax of three fourths 
of one per cent. on the gross receipts of express companies. 
It was this tax the ‘Southern Express Company ”’ had resisted, 
and, to avoid its payment, had engaged in litigation with offi- 
cers of the State, charged with the duty of its collection. It 
was this tax the State, by the act referred to, compromised or 
compounded by the acceptance of a specified sum for the years 
the company was in default, and commuted for the future into 
a specific annual tax, without regard to the receipts of the 
company. A tax on its receipts was the wrong of which the 
company complained, and from which the State relieved it. 
This wrong, if it was a wrong, would have been but partially 
relieved, if to municipal corporations had been reserved the 
power of imposing a tax on receipts, which the State for the 
time suspended or waived the right to impose. Hence the par- 
ticular clause of the statute was introduced, prohibitory of a 
tax on receipts by municipal corporations ; leaving such corpo- 
rations, if they had power, to impose, as the State imposed, a 
specific tax on the business or employment. 

Municipal corporations are established for the local govern- 
ment of towns, cities, or particular districts. 'The power they 
exercise is the governmental power of the State, delegated for 
public convenience.. The authority of taxation is of vital im- 
portance ; essential to the existence of the corporation and the 
exercise of its powers. The whole corporate community are 
interested in the preservation and exercise of this power, and 
have the right of insisting that all who share in the benefits 
and protection of the corporation shall participate in the bur- 
den of taxation, save so far as exempt by the legislature. 
When the power of taxation is conferred on the corporation, 
its withdrawal or individual exemption from its operation is not 
to be presumed. The relinquishment by the State of its power 
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of taxation is never presumed. A deliberate purpose to aban- 
don it must be apparent, or the State retains it. Providence 
Bank v. Billings, 4 Peters,514. The principle is equally appli- 
cable toa municipal taxation. The express power of the city to 
impose a specific tax on the employment or business of express 
companies cannot be presumed to be withdrawn or revoked by a 
general statute prohibiting all municipal corporations from im- 
posing a percentage tax on the receipts of a particular company, 

Again, exemptions from taxation are always strictly con- 
strued, because equality in the burden of taxation is presumed. 
When an exemption is claimed, it must appear to have been so 
clearly granted as to be free from any fair doubt. Dillon on 
Muni. Cor. § 616. If the exemption claimed by the appellee 
was supported, it would be relieved from all municipal tax- 
ation on its business or employment, whether that taxation is 
specific on its business, or in the form of a tax upon its receipts. 
Every other express company would be subjected to municipal 
taxation. Every other business or employment, pursued within 
the corporate limits, would be burdened with municipal taxa- 
tion, though the profits derived were far less than those ac- 
quired by this company. The legislative intent to grant the 
exemption must be clear and unmistakable, before a court can 
be justified in declaring such an exclusive privilege exists. 
Such an intent is not expressed, and cannot be fairly deduced 
from the provision of the statute under consideration. 

The charter of the city of Montgomery is a special, as dis- 
tinguished from a general statute. The general rule is, that 
statutes of a general nature do not operate a repeal of particu- 
lar statutes enacted for the benefit of public corporations as 
part of their charter. Bond v. Hustand, 20 La. Ann. 135; 
Town of Ottawa v. County of La Salle, 12 Ill. 339. In Orange 
¢ Alexandria kh. R. Co. v. City Council of Alexandria (17 
Grattan, 176), the city council of the city of Alexandria had 
power by the charter of incorporation to levy taxes for the use 
and benefit of the city. In the exercise of this power, a muni- 
cipal tax was imposed on the real estate and rolling stock of 
the Orange & Alexandria Railroad Company. The general 
revenue laws of the State imposed on railroads a tax of one mill 
per mile for every passenger transported, in lieu of all other 
taxation. It was insisted that the effect of this statute was an 
exemption from all municipal taxation. The court of appeals 
of Virginia held the general law confined to taxation by the 
State not affecting the power of taxation specially conferred on 
municipal corporations. The court say: ‘* Exemptions from 
taxation are to be construed strictly ; and when the power of 
taxation has been once conferred, it is not to be crippled or de- 
stroyed by strained interpretations of subsequent laws. It must 
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be sustained in its full extent under the original grant, until 
abridged, or taken away, by a clear expression of the legislative 
will.” So far from the power conferred on the city council to 
levy a specific tax on express companies, or on this particular 
company, having been taken away or abridged by the legisla- 
ture in the enactment of the statute under consideration, the 
just interpretation is that it is preserved. 

The charge of the circuit court was erroneous. The appel- 
lant was entitled to recover under the facts recited in the bill of 


exceptions. 
The judgment is reversed, and the cause remanded. 


Gulf City Insurance Co. v. Stephens. 


Action on Policy of Insurance against Fire. 


1. Deposition ; swearing witness. — When the certificate of the commissioner 
states that the witnesses were ‘duly sworn,” it will be presumed that they were 
sworn, as the statute requires (Rev. Code, § 2720), ‘‘ to speak the truth, the whole 
truth, and nothing but the truth.”’ 

2. Same ; reducing answers to writing. — A statement in the commissioner’s certifi- 
cate that the witnesses “‘ testified as is set down,” shows a substantial compliance 
with the statutory requisition, that the answers be “reduced to writing, as near as 
may be, in the language of the witness,” when the answers themselves appear to 
be full and unsuspicious. 

3. Same ; certificate including two or more depositions. — Several depositions may 
be included in one certificate, if it is sufficiently formal; it is not necessary that a 
separate certificate should be appended to each deposition. 

4, Same; answer referring to former answer. — In answering a cross-interrog- 
atory, a witness may refer to and adopt his answer to one of the direct inter- 
rogatories, if it is also a full answer to the cross-interrogatory. 

5. Experts. — When a witness is offered as an expert, the question of his compe- 
tency is addressed to the court; and if it appears, on his preliminary examination, 
that he has actual knowledge of the stock of goods involved in the issue, and ex- 
perience in the particular trade or business to which they belong, he should be 
allowed to state his opinion as to the value of the goods. 

6. Value of ns stock of goods ; how proved.— In an action on a policy of 
insurance, to recover the loss on a stock of goods destroyed by fire, a former policy 
on the same stock, which was shown to the insurance company when the new policy 
was effected, is competent evidence to prove the value of the goods at that time, 
and, in connection with proof that the quantity and value of the goods remained 
about the same up to the time of the fire, to show their value when destroyed. 

7. Presumption in favor of judgment. — When evidence is admitted by the pri- 
mary court, which would be competent in connection with other evidence, the ap- 
pellate court will presume, unless the record repels such presumption, that the 
necessary connecting proof was adduced. 

8. Error without injury in allowing question unanswered. — Allowing an improper 
question to be asked, which is not shown to have been answered, is, at most, error 
without injury. 


APPEAL from the Cireuit Court of Mobile. 
Tried before the Hon. JoHN ELuiort. 


BoyLes & OVERALL, for appellant. 
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J. LITTLE SMITH, contra. 


PETERS, C. J. — This is an action to recover the loss on a 
policy of insurance. There was a trial by a jury in the court 
below, and a verdict and judgment for the plaintiff, who is the 
appellee in this court, for the sum of $10,581.34 and costs. On 
the trial, the defendant below, the appellant in this court, took 
a bill of exceptions, and brings the case to this court, and here 
insists on certain matters set out in this bill of exceptions as 
errors. There are eleven errors complained of in the assign- 
ment. These, except the tenth and eleventh, relate altogether 
to the testimony — either to the manner of taking it by depo- 
sition, or to its relevancy to the issue. 

1. The defendant below moved the court on the call of the 
case, and before the commencement of the trial, to quash the 
depositions of Mrs. Gauche and Taylor Gauche, for defects in 
the certificate of the execution of the commission by the person 
appointed to take these depositions. One ground is, that the 
certificate does not show that the witnesses authorized to be 
examined were sworn before examination, “to speak the truth, 
the whole truth, and nothing but the truth,” as directed by our 
Code. It is certainly the duty of the commissioner to swear the 
witnesses examined by him in this form of words. Rev. Code, 
§ 2720. But there is no form of certificate prescribed by our 
statute law. This is a matter of practice to be prescribed and 
regulated by the courts. A person authorized by a commission 
to take the testimony of witnesses is, pro hae vice, an ofticer of 
the court. Scott v. Barber, 15 Ala. 439. Acts of an official 
nature, or such as require the concurrence of official persons, are 
accompanied with the legal presumption of their due and proper 
execution. Insuch case, when there is no other rule, the maxim 
is, Omnia presumuntur rite et solemniter esse acta, donec pro- 
betur in contrarium. Co. Litt. 232; Broom’s Max. p. 428. 
Here, the commissioner certifies that the witnesses were “ duly 
sworn.’ This could not be true, unless the witnesses were 
sworn to ‘speak the truth, the whole truth, and nothing but 
the truth,” as our statute requires. And such is the proper 
and legal presumption. 9 Port. 157; 2S. & P. 28. I think 
the certificate, in this respect, is sufficient. 

2. The second and third objections are thus stated in the 
bill of exceptions, ‘2. It (the certificate) does not show that 
the answers of the witnesses were reduced to writing, as near 
as may be, in the language of the witnesses. 3. It is not cer- 
tified in the certificate that the answers of the witnesses to the 
interrogatories and cross-interrogatories were reduced to writ- 
ing; but, in lieu of the statutory requirement, it is certified 
that they ‘ testified as is set down.’”’ These last above-men- 
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tioned grounds of the motion to suppress the deposition seem 
to assail the manner of taking the answers of the witnesses 
and writing them out. The answers themselves furnish evi- 
dence of the manner in which they have been reduced to writ- 
ing. If they, on their face, seem to be full, and no marks of 
suspicion are observable about them, they come fully up to the 
requirements of our statute. This is the case here. Thrasher 
v. Ingram & Wife, 32 Ala. 645; Stetson v. Lyons, 34 Ala. 
140. These objections were also properly overruled. The 
certificate of the commissioner is sufficient, and comes fully up 
to the requirements of the statute, as construed in the cases 
above cited. 

3. It is not required that the commissioner should certify 
the taking of each deposition separately. Several depositions 
may be included in one certificate, if it is sufficiently formal. 
This is the case with the deposition of Taylor Gauche, to 
which no separate certificate is attached, but which is included 
in the certificate affixed to the two depositions. 

4. The further objection, that the witness Taylor Gauche 
failed to answer fully one of the cross-interrogatories, is not 
well taken. He answers it by reference to his answer already 
made to one of the direct interrogatories. This is sufficient, 
unless it is shown that the answer referred to is defective. If 
the answer to the cross-interrogatory is the same as that to the 
direct interrogatory, the witness may adopt the latter as his 
answer to both. Black v. Black, 38 Ala. 111; 34 Ala. 69 ; 
also, 38 Ala. 326. This objection, so far as it applies to Mrs. 
Gauche’s deposition, is also overruled. 

5. The objections to the evidence of Mrs. Gauche, Taylor 
Gauche, and Hardy, may all be considered together. It is ob- 
jected that these witnesses were permitted to testify as experts, 
when their knowledge of the business about which they gave 
evidence was not sufficient to justify it; in other words, that 
they were not experts in the matters of the hardware and 
crockery business. It is said by Mr. Greenleaf, that, “ On 
questions of science, skill, or trade, or others of like hind: per- 
sons of skill, sometimes called experts, may not only testify to 
facts, but are permitted to give their opinions in evidence.” 1 
Greenlf. Ev. § 440. Here, the question of inquiry was a mat- 
ter of trade, — the hardware and crockery business. The wit- 
nesses all testified that they had some experience in such busi- 
ness. Whether this experience was sufficient to justify their 
examination as experts on questions connected with that busi- 
ness, was a matter addressed to the discretion of the court. If, 
upon the preliminary examination, it is deemed by the court 
that the knowledge of the witness is sufficient to admit his 
opinion to go to the jury, the force and value of this opinion 
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may be combated by other proof by the opposite party that 
the opinion thus delivered is worthless, or untrue. It is not 
the proper course to move the court to exclude such opinion. 
Washington v. Cole, 6 Ala. 212. But here the witnesses tes- 
tified that they each had actual knowledge of the stock of 
goods destroyed, and from this knowledge and their skill in 
such business or trade, that the goods destroyed by the burn- 
ing, and which had been insured against loss by fire by the de- 
fendant below,were worth the value that they affixed to them. 
This was certainly competent. They had knowledge of the 
stock of goods destroyed, and they had knowledge of the price 
of such goods in the market where they were at the time of 
their destruction. They were, then, competent witnesses to 
speak of their value. It was a fact, of which they had knowl- 
edge. 1 Greenlf. Ev. §§ 436, 440. These objections are, 
therefore, insufficient to demand a reversal, and the action of 
the court below is sustained in its rulings upon them. 

6. The objection to the policies of insurance, which were of- 
fered by the plaintiff below, the appellee in this court, does 
not show upon what grounds the objection was made. The 
policies had expired ; and after proper explanations, they were 
offered to show grounds for estimating the value of the goods 
destroyed. They were policies of insurance upon the same 
stock of goods, which had been effected at a prior date. In 
these policies the goods destroyed were valued at their then 
supposed worth. Upon the expiration of these policies, the 
appellant, by its agent, through whom alone it could act, 
knowing the contents of these policies, and the values therein 
fixed, was willing, and did, reinsure at these values, and re- 
ceived the premiums on the same. This was competent, as 
evidence of value of the goods insured, at the date of the in- 
spection of the expired policies, and the execution of the new 
policy on which the suit was brought. This was not irrelevant, 
in connection with other evidence, that the quantity and value 
of the goods remained about the same up to the time of their 
loss by fire. As the bill of exceptions does not show that all 
the evidence was set out in it, which was delivered at the trial, 
this court will presume, in support of the ruling of the court 
below, that such evidence was really offered. In such a case, 
it must appear that the testimony complained of, and sought 
to be rejected, could not have become relevant by any addi- 
tional proof whatever. Otherwise, the court below will not 
be put in fault, when all the evidence is not set out in the bill 
of exceptions. 

The objection to the value of the goods, as shown in the 
partnership contract, falls into the same category with the ex- 
a“ policies. It is said in a book of good authority on insur- 
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ance, that “ the amount of loss on a stock of goods is proved 
by the testimony of clerks, invoices, bills of purchase, accounts 
of stock before and after the fire, and accounts of sales after 
an account of stocks, and after the fire and books of accounts.” 
2 Phill. Ins. § 2144, p. 668 ; 13 Ill. 676; also, 1 Greenlf. Ev. § 
58. The court below may have let in the value of the goods 
stated in the partnership contract on the coming in of the new 
partner, as an account of stock on hand at that time. This, 
with proper proof sustaining its accuracy, would have been 
competent. As the bill of exceptions does not show that there 
was any deficiency of such assistant proof, this court will not 
presume that such assistant evidence was not offered. 

The question asked the witness Hardy was competent, if he 
had any knowledge of the goods at all. He was asked, 
“From your knowledge of the goods of the stock, what was 
the value of it at the time you speak of?” Before this question 
was asked, the witness testified that he had some knowledge of 
the crockery business, though the knowledge shown by him 
was rather slight. It was the province of the court to say 
whether this knowledge was such as to allow the witness to 
testify as to the value of the goods. The court decided that it 
was. The question then became competent; and if the ques- 
tion had been answered, which does not appear, such testimony 
should be met by opposing proof, if deemed unfavorable to the 
party objecting, and not by motion to exclude the testimony on 
account of the insufficiency of the witness’ knowledge. 6 Ala. 
212, supra. But the question does not seem to have been an- 
swered, or the answer was not objected to, and the defendant 
could not have been injured by the question. At most, it was 
only error, if error at all, without injury. Such error is not 
ground of reversal. 1 Brickell’s Dig. p. 780, § 96. 

The errors numbered 9 and 10 in the assignment do not 
seem to be sustained by the record. The verdict is proper, and 
the judgment conforms to the verdict. There are some other 
questions discussed in the brief of the learned counsel for the 
appellant, which are not raised in the assignment of errors. 
When this is the case, they will not be noticed. 

The judgment of the court below is affirmed. 


1874.] 




















126 SUPREME COURT [June Term, 


| Stewart v. Sonneborn.] 


Stewart & Co. v. Sonneborn. 


Action on Judgment, and for Price of Goods sold. 


1. Notice of dissolution of partnership. —In an action against a retiring partner, 
founded on a debt contracted by the firm after his withdrawal, a charge to the jury, 
instructing them that the defendant is liable unless notice of his withdrawal was 
given to all the persons with whom the firm had dealings, is properly refused. 

2. Same. —In such case, a charge which assumes that no notice of the dissolu- 
tion was given unless given by some one of the partners, is properly refused, since 
the notice would be sufficient if given by an agent having proper authority. 

3. Stay of suit pending proceedings in bankruptcy. — A pending suit will not be 
stayed, on motion of the plaintiff, because he has instituted proceedings in bank- 
ruptcy against the defendant. 


APPEAL from the Circuit Court of Barbour. 

Tried before the Hon. J. McCALEB WILEY. 

This case was before this court at its January term, 1873, 
when the judgment was reversed, and the cause remanded. 
See the case reported in 49 Ala. 178-82. The action was 
brought by A. T. Stewart & Co. of New York against Meyer 
Sonneborn, and was founded on certain debts contracted with 
plaintiffs by E. Leipzeiger & Co. of New York, of which firm 
said Sonneborn had been a member, but had withdrawn before 
said debts were contracted. ‘* When the case was called for 
trial,” as the bill of exceptions states, ‘it was made known to 
the court, by the plaintiffs’ counsel, that since the continuance 
of this case at the last term, the plaintiffs had filed in the dis- 
trict court of the United States at Montgomery, sitting as a 
court of bankruptcy, a petition to have said defendant declared 
a bankrupt; that a warrant of seizure had been issued from 
said court, under which the United States marshal had seized 
all of the defendant’s goods and effects, and now had them in 
his custody; that the defendant had appeared in said bank- 
rupt court, by his counsel, and filed his pleas, denying any in- 
debtedness to said plaintiffs, and also denying that he had com- 
mitted any act of bankruptcy, and claiming the right of a 
trial by jury on said pleas ; and that said cause was now pend- 
ing in said district court. And plaintiffs thereupon moved the 
court to suspend all action in the case, and denied the power 
of the court to try the case until said cause was decided in said 
bankrupt court, or until the permission of said district court 
was first obtained. The court overruled said motion and ob- 
jections, and forced the plaintiffs to a trial; to which ruling 
the plaintiffs excepted.” 

The bill of exceptions purports to set out all the evidence 
adduced on the trial, but it is unnecessary to state it. The 
plaintiffs asked thirteen charges in writing to the jury, all of 
which the court gave, except the 2d and the 11th ; and to their 
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refusal an exception was reserved by them. The refusal of 
these charges, and the overruling of the plaintiffs’ motion for a 
stay of the proceedings, are now assigned as error. 


SHORTER & BROTHER, for appellants. 
S. H. DENT, JAs. L. PuGH, and D. M. SEALS, contra. 


B. F. SAFFOLD, J.— The issues of this suit, so far as the 
transcript informs us, became resolved into a question of notice 
on the part of the appellants (plaintiffs) of the dissolution of 
the firm of E. Leipzeiger & Co., by the withdrawal of the ap- 
pellee (defendant) before the debts sued for were contracted. 
The debtor firm were customers of the plaintiffs before the dis- 
solution ; and afterwards they continued business under the 
same name, without having given any public notice of the dis- 
solution. The plaintiffs’ witnesses testified, very positively 
that no personal notice of the dissolution had been given to 
them. ‘The defendant testified, for himself, that about two 
weeks after his withdrawal from his firm he went to the store- 
house of the plaintiffs, in New York city, and told a person 
who inquired if he could do anything for him, and who ap- 
peared to have and exercise some authority, but who was un- 
known to him, that he had withdrawn from the firm of E. 
Leipzeiger & Co. This was all the notice he knew of having 
been given. Max Gabriel, the book-keeper of Leipzeiger & Co., 
testified that notice of the dissolution was given to the plain- 
tiffs; that a written notice was sent to them, but he did not 
know to whom it was given, nor did he personally send or give 
notice. KE. Leipzeiger and Cohen, the other partners, say they 
gave no notice to the plaintiffs, and do not know whether any 
was given or not. 

The court refused to give the following charge, asked by the 
plaintiffs: ‘* Actual notice of the withdrawal of Meyer Sonne- 
born from the firm of E. Leipzeiger & Co., to all the persons 
with whom the ex-partners had dealings in partnership, is nec- 
essary for his protection. If this actual notice be not given 
to the creditors who had dealings with the partnership, Sonne- 
born, the retiring partner, will be held to the payment of the 
debts created by his late partners, in the partnership name, after 
his retirement.” Three or four charges were given, which 
asserted unequivocally the liability of the defendant, if the 
plaintiffs had received no notice of the dissolution. We must, 
therefore, hold the charge quoted to have been properly refused, 
as incorrect, and tending to mislead the jury. The most patent 
meaning of it asserts the liability of the defendant, unless no- 
tice had been given to all the creditors of his firm. 
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2. The interpretation of the eleventh charge of the plain- 
tiffs, refused, seems to be, that if the jury find from the testi- 
mony of each of the partners of E. Leipzeiger & Co. that nei- 
ther of them gave notice to the plaintiffs, through any person 
authorized to receive it, then Max Gabriel’s testimony that 
notice was given, because E. Leipzeiger & Co. sent it, is in- 
sufficient proof of the fact. The fault of this charge is its 
assumption that no notice from E. Leipzeiger & Co. to the 
plaintiffs could have been given, except by some one of the 
partners himself. Gabriel’s testimony, on this point, is very 
indefinite, and unsatisfactory, but not sufficiently so to author- 
ize its exclusion. If some clerk of the firm, charged with the 
duty of preparing and giving such notice, had done so, though 
without the knowledge of the partners, it would be imputed to 
them. Ten (out of twelve) charges, directly on the matter of 
notice, affording ample instruction to the jury, had been given 
by the court on behalf of the plaintiffs. If the verdict is con- 
trary to the law and the evidence, it cannot be set down to 
insufficient instructions. 

3. Proceedings in an action in a state court will not be 
stayed, simply on the ground that the plaintiffs have taken 
proceedings to have defendants declared bankrupts. In such 
case, an order of the court of bankruptcy, adjudging the de- 
fendants bankrupts, must be made, before they are entitled to 
a stay of proceedings. Mazwell v. Fazxton, 4 B. R. 60. The 
continuance required by section 21 of the bankrupt law is 
“upon the application of the bankrupt,” after adjudication. 
The 42d section of the act places the party proceeded against 
in the position of a bankrupt only after adjudication. The 
bankrupt court has extraordinary powers of injunction, &c., 
but they must be invoked in that court. 

The judgment is affirmed. 


New Orleans, Mobile & Chattanooga Railroad 
Company v. Dunn et al. 


Bill in Equity to enjoin Municipal Corporation from issuing Bonds 
in Aid of Railroad Company. 


1. Who may file bill.— A bill in chancery against a municipal corporation, to 
prevent a threatened usurpation of power by the corporate authorities, or the viola- 
tion of a duty imposed by law, whereby the burden of taxation will be increased, 
may be filed by property-holders or tax-payers, without the intervention of the 
attorney general, or other officer representing the State. 

2. Municipal corporation ; power to issue bonds in aid of railroad. — The charter 
of the city of Mobile confers no express power on the corporate authorities to issue 
the bonds of the city in aid of a railroad corporation, to enable it to purchase cer- 
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tain swamp lands within the city, either as a gratuity, or in consideration of the 
location by the railroad company of its machine shops and workshops on the said 
lands; nor is such power necessarily implied in the grant of general police powers, 
or in any of the special powers expressly conferred; nor can the issue of such 
bonds be “supported by any considerations of supposed benefit to the city, or to the 
health of its inhabitants, arising from the reclamation, drainage, and improvement 
- the lands. 

Same; power to issue negotiable bonds. —A municipal corporation cannot, 
sities a grant of express power, issue negotiable bonds. 


APPEAL from the Chancery Court of Mobile. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 4th November, 1869, 
by William D. Dunn and others, citizens and tax-payers in the 
city of Mobile, in behalf of themselves and such other citizens 
and tax- -payers as might choose to come in and contribute to 
the expenses of the suit, against the corporation of the city of 
Mobile, its mayor and clerk officially, and the New Orleans, 
Mobile, and Chattanooga Railroad ers Its object was 
to enjoin and _ prevent “the issue of certain bonds, which the 
said corporate authorities of Mobile were preparing to issue in 
aid of said railroad company, under an ordinance passed for 
that purpose, a copy of which was made an exhibit to the bill, 
and which was as follows : — 

“ AN ORDINANCE to aid in the improvement of the city of 
Mobile. Whereas, it is manifestly to the interest of the city of 
Mobile that the New Orleans, Mobile, and Chattanooga Rail- 
road Company should locate its machine and workshops in the 
city of Mobile, instead of some other point on the line of its 
railroad ; and whereas, it has been found by careful investiga- 
tion that the grounds selected and most eligible for the pur- 
poses of said company will exceed a probable cost of three 
hundred thousand dollars, besides a large additional expense in 
improvements and structures upon said property ; and whereas, 
the requirements of the company for lands, for depot purposes, 
freight and passengers, are of such a character for central loca- 
tion, and the cost of the same largely aggravated on aceount of 
improvements which are of no value wha itever to the company ; 
and whe Teds, it is the intention of the company to immediately 
commence improving the lands to be acquired in accordance 
with this ordinance, in such a manner as will ornament that 
portion of the city, expending several hundreds of thousands 
of dollars in our midst, and among our own citizens: There- 
fore—Section 1. Be tt ordained,” &e., “ That the mayor and 
the clerk of Mobile shall issue, under the corporate seal of the 
city of Mobile, three hundred bonds, of one thousand dollars 
each, payable to or bearer, thirty years after the date 
thereof, bearing interest at the rate of eight per centum per 
annum, payable semi-annually, at the Merchants’ National 
Bank in the city of New York; that to each of said bonds 
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shall be attached interest coupons, payable on the first day of 
9 and November in each and every year, at said bank, 
Sec. 2. Be it further ordained, That all of said bonds shall be 
appropriated for the uses and benefit of, and to aid said com- 
pany in the purchase of the grounds, lands, and premises, to 
erect thereon machine-shops and workshops, and other pur- 
poses of said company, situated and located in the city of Mobile, 
and described as follows: Bounded by Charleston street on 
the north, by the channel of the Mobile river on the east, by 
the southern boundary line of the south division of the Ber- 
noudy Tract on the south, and on the west by Conception 
street, running north to Texas or Elmira street; and from 
either of these streets may continue its western boundary to 
Charleston street on the north, by either Conception or St. 
Emanuel street. Sec. 3. Be it further ordained, That for the 
location of the depot for freight or passengers, or both, the said 
railroad company are hereby authorized to locate the same on 
the piece or parcel of land in the city of Mobile, bounded on 
the north by Church street, on the south by Madison street, on 
the west by Water street, and on the east by the Mobile river; 
or the piece or parcel of land in the city of Mobile, bounded 
on the north by Theatre street, on the south by the lands 
described in section two of this ordinance, on the west by 
Royal street, and on the east by the Mobile river; or a line 
parallel to either of the foregoing boundary lines, as may be 
deemed most practicable by the said company. And all the 
right, title, and interest of the city of Mobile, in and to the 
streets and lands and premises within said aforenamed and 
situated boundaries, as described in the second and third see- 
tions of this ordinance, are hereby granted to the said New 
Orleans, Mobile, and Chattanooga Railroad Company, for its 
uses and purposes; provided, that the said company shall 
inclose only such stre ets, or parts of streets, as shall be within 
the boundaries of the property which the said company shall 
acquire. Sec. 4. Be et further ordained, That the mayor 
shall deliver the said bonds, from time to time, to the treasurer 
of said railroad company, as they may be required, upon his 
exhibiting to the said mayor the deeds or proper conveyances 
of said lands and premises, or so much of said lands as said 
company may be able to acquire, within the boundaries here- 
inbefore enumerated, as are required therefor, not exceeding 
an aggregate of three hundred thousand dollars; provided, 
however, that if the said company shall not locate and place 
upon said lands its machine-shops and depots, then the said 
company shall return to the mayor of said city of Mobile the 
three hundred bonds, or so many of said bonds as may have 
been received by said company. Sec. 5. Be it further or- 
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dained, That there is granted to the said New Orleans, Mobile, 
and Chattanooga Railroad Company the right of way through 
any of the intervening streets between Madison and Charleston 
streets, east of and including St. Emanuel street, necessary to 
lay thereon its rails, and run thereon its locomotives, cars, &c., 
with all necessary turnouts and switches ; also, the right to lay 
a single track, with the necessary sidings and turnouts, from 
the northern boundary of its depot, as the same may be located, 
northerly through Commerce street to Beauregard street; 
thence northwardly, with tracks to connect with other roads, 
in such manner as said company may deem expedient and nec- 
essary for its business and interests. Sec. 6. Be it further or- 
dained, That the said company shall permit the free use of the 
wharves on the river front, purchased and owned or acquired 
by said company, to all persons and business dealings with the 
said company, or in any manner appertaining to the affairs, 
_business, or transactions of or with said company ; and that the 
said company shall have full control and ownership of the 
same, subject only to such by-laws and ordinances as the city 
of Mobile may impose, for the government and regulation of 
wharves located in the city. Sec. 7. Be it further ordained, 
That this ordinance shall take effect from and after its pas- 
sage.” 

This ordinance was amended before its passage, in three 
particulars, as follows: 1. By providing that the said rail- 
road company ‘shall fill, clear, improve, and cause to be 
drained, all that part of Choctaw Point Tract acquired by said 
company, in the boundaries described in said ordinance, within 
two years from this date.’ 2. By inserting in lieu of the sixth 
section, the following: ‘* Be it further ordained, That the said 
company shall permit the free use of the wharves on the river 
front, subject to such by-laws and ordinances as the city of 
Mobile may adopt from time to time for the government and 
regulation thereof.” 3. By limiting the amount of the bonds 
to be issued to two hundred and twenty-five thousand dollars. 

The bill alleged that the proposed issue of bonds under this 
ordinance was unconstitutional, illegal, and void; that it was a 
usurpation and unwarrantable assumption by the corporate 
authorities of the city of power which they did not possess ; 
that its object and design was to tax the property and people 
of the city for the benefit of the railroad company ; that it was 
a fraudulent device to appropriate the private property of the 
citizens to the use of a private corporation. 

A decree pro confesso was entered against the railroad com- 
pany. An answer was filed by the mayor and corporate 
authorities of the city, affirming the legality and validity of 
the ordinance. On final hearing, the chancellor granted the 











132 SUPREME COURT [June Term, 


[New Orleans, Mobile, and Chattanooga Railroad Co. v. Dunn.] 


relief prayed, and perpetually enjoined the issue of the bonds, 
From this decree the railroad company now appeals, and, after 
a summons and severance as to the other defendants below, 
assigns as error: Ist, the decree pro confesso; 2d, the final 
decree. 


ALEX. McKinstry, with whom was Gro. N. STEWART, for 
appellant. —1. The railroad company and the city were 
authorized, by their respective charters, to make the contract 
contemplated by the ordinance. City Charter of 1866, §$ 1, 29, 
30, 58, 59, 60, 85, 94, 100; Railroad Charter, Bess. Acts 
1866-7, p. 403, §§ 2, 3, T, 64, 38, 39, 42, 52, 56,57; 3 Wal- 
lace, 654. 

2. There is no constitutional inhibition. 24 Ala. 591; 17 
Ala. 234; 9 Ala. 234; 36 Ala. 410; 39 Ala. 307; 8 How. 
U.S. 75; 3 Wallace, 654; 4 Wallace, 270; 1 Wallace, 220- 
72; 17 Wallace, 330. ; 

3. That this power may be delegated to a municipal corpo- 
ration, see cases above cited from Al. abama Reports ; also, 20 
How. U. S. 135; 2 Black, U. S. 510; 1 Wallace, 202; 3 
Wallace, 664: 4 Wallace, 210; 17 W slaeo, 330. These au- 
thorities clearly show, not only that the contract is a proper 
one, but that it is eminently prudent and praiseworthy. In 
its objects, principles, and effects, the contract has become a 
familiar one in the courts, and is one of the most efficient ele- 
ments in developing the material resources of the country. 
The aid furnished to railroads and canals by cities, counties, 
states, and even by the United States, is of daily occurrence 
and acknowledged | validity. In addition to the cases already 
cited, see T W or 82, 181, 392, 610, 619; 8 Wallace, 575, 
481; 6 Wallace, 611, 619, 594; 5 W allace, 105, TT2, 194; 4 
Wallace, 143, 210, 270, 485, 535, 598; 3 Wallace, 93, 275, 
294, 327, 654; 2 Wallace, 10, 110, 283; 1 Wallace, 83, 175, 

272, 291, oor 2 Black, U. S. 418, 510, 990, 722; 1 Black, 
39, 386; 2 Ala. T47; 45 Ala. 237, 406, 696. 

4. The contract being valid and binding, it cannot be abro- 
gated or repudiated by the city. 47 Ala. 652; 6 How. U.S. 
507. 

5. If there were any objection to the contract, the complain- 
ants cannot be heard to assert its invalidity. Private individ- 
uals cannot be allowed to enjoin the State, or any county or 
city, in its action by and through its official agents, in the ‘dis- 
charge of their duties, or the exercise of their powers. To 
permit this to be done, would put it in the power of any disaf- 
fected or malicious citizen to stop the machinery of the gov- 
ernment in all its ramifications. In relation to all publie i im- 
provements, and the franchises connected therewith, the State 
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is a necessary and indispensable party. 80 Ala. 66; 5 Whea- 
ton, 291. Proceedings by quo warranto, under section 3079 of 
the Rev. Code, do not apply to municipal corporations. The 
bill should have been filed in the name of the State, by the 
attorney general. 2 Stew. 30; 3 5 Porter, 280; 16 Ala. 372; 
18 Ala. 678; 19 Ala. 518; 22 Ala. 190; 24 Ala. 702 ; 30 
Ala. 67; 9 Howard, 10; 43 Ala. 398; 14 Nile. 208. 


R. H. & R. I. Smira and P. HAmrinron, contra. —1. The or- 
dinance contemplates, in effect, a scheme of public plunder, for 
the benefit of a private corporation ; and this scheme is attempted 
to be hidden under the high-sounding phrases of the title and 
preamble, which resemble the recital of honest motives in 
fraudulent deeds, and are valueless as obligations or conditions. 
It is a pure gratuity, or donation to the Tailroad company, to 
enable it to acquire property for itself, at the expense of the tax- 
paying citizens, and without any compensation to them. It is 
a gross abuse and perversion of ‘the taxing power. It does not 
fall within ordinary municipal action, for ordinary municipal 
purposes ; and there is no grant of power, general or special, 
to which it can be referred. 36 Ala. 443; 31 Ala. 83, 542; 
30 Ala. 461; 29 Ala. 651; 3 Wallace, 327; 1 Black, 408 ; 
15 Wallace, 566. 

If the city charter contained an express grant of power 
to issue bonds in such a ease, and for such a purpose, it would 
be unconstitutional. The we assembly itself has no such 
power. Const. Ala. Art. L. §§ 25, 32, 33; Ib. Art. IV. § 33; 
Ib. Art. XIII. § 35; Whitey v. Railroad Company, Amer. 
Law Register, Marcle, 1870, p. 156; People v. Detroit Rail- 
road Co. Bench and Bar, July, 86; Weeks v. Milwaukee, 
10 Wisconsin, 242; 39 Penn. 73; Sharpless v. Mayor, 21 
Penn. 147,188; Penn. R. R. Co. v. Philadelphia, 47 Penn. 
St. 189. Argument of Hon. Jno. A. Campbell in Slaughter 
House Matter, in 6th district court of Louisiana. 

3. The point raised in this court, as to the parties, was not 
raised in the court below; and, for that reason, it cannot be 
entertained. State Tonnage Cases, 12 Wallace, 223. In Eng- 
land, the rule which required the intervention of the attorney 
general in certain cases, which was founded on a supposed 1 in- 
terest the king had in the subject-matter of the suit, has been 
much relaxed, and would 4 include such a case as this. Kerr 
on Injunctions, 571, 573, $$ 3,6; 1 Beavan, 594; 18 Vesey, 
211; 16 Vesey, 340; 2 My. & Cr. 131; 12 Peters, 98. The 
English rule is not applicable to our republican institutions ; 
and a long series of cases, in our own State and elsewhere, 
have sanc tioned the practice pursued in this case. Rosser v. 


Randolph, 7 Porter, 238; Mayor of Huntsville v. Rogers, 10 
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Ala. 47; Gibbons v. Gr. N. R. R. Co. 36 Ala. 42; Mayor, 
ge. v. Royal St. R. R. Co. 45 Ala. 322; Mayor, ge. v. Dar- 
gan, 45 Ala. 311; Lott v. Ross, 38 Ala. 156; Hinson v. Lott, 
40 Ala. 123; Mayor v. Waring, 41 Ala. 139; State, ex rel. v. 
Mayor, 24 Ala. 703; 5 Porter, 279; 10 Ala. 37; 4 Hawks, 
N. C. 890; 2 Story’s Equity, §§ 920, 924; 18 Barbour, 248 ; 
Hilliard on Injunctions, 276, § 12; Ib. 815-18, §§ 16-21. 


BRICKELL, J. — The right of property-holders, or taxa- 
ble inhabitants, to the aid of a court of equity to prevent a 
municipal corporation and its officers from usurping powers, or 
violating duty imposed by law, whereby the burdens of taxa- 
tion will be increased, is recognized by authority, and sup- 
ported by principle. Municipal corporations are public corpo- 
rations, and may not be so completely subjected to the juris- 
diction of a court of equity as private corporations ; yet, the 
powers with which they are clothed are to be exercised for the 
benefit of those residing within the territorial jurisdiction, and 
the officers exercising these powers may well be regarded as quasi 
trustees. A court may not intervene to prevent them from ex- 
ercising, or to control the discretion with which they are of 
necessity intrusted, while within the line of their prescribed 
powers. It can and will interfere, to prevent them from ex- 
ceeding these powers to the prejudice of the body corporate. 

The point of controversy has not been as to the existence 
of the jurisdiction of a court of equity, but as to the proper 
party to invoke its exercise. Some authorities maintain, that 
it cannot be invoked by one or more tax-payers, unless the 
wrong complained of is attended with some special injury to 
them ; that where the wrong is a violation of public duty, af- 
fecting alike all the inhabitants of a municipality, the aid of 
the court must be invoked by the attorney general, or other 
proper officer, in the name of the State. Otherwise, it is said, 
each taxable inhabitant could institute a suit, and the decree 
in the one suit would not bind the parties to the other; and 
thus a multiplicity of suits would be engendered and encour- 
aged, and litigation indefinitely protracted. The irresistible 
weight of modern authority sustains the right of an individ- 
ual tax-payer, suing in his own name, or on behalf of himself 
and others having a community of interest, who may make 
themselves parties complainant, to the aid of a court of equity, 
to prevent or avoid illegal corporate acts, whereby the burdens 
of taxation will be increased. In its practical operation, this 
principle has not resulted in the multiplicity of suits and the 
continuance of litigation, which was apprehended. ‘The mat- 
ter of dispute has been generally settled as finally, if not as 
conclusively, by one such suit, as it would have been by a suit, 
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in the name of the State, at the instance of the attorney gen- 
eral. The remedy is simple, expeditious, and preventive of 
the abuse of corporate powers. ‘The various authorities are 
collected and reviewed by Judge DILLon, in his excellent 
treatise on Municipal Corporations ; ; and he approves the mod- 
ern rule. Dillon on Mun. Corp. §§ 731-37. Though the 
question does not seem to have been directly passed upon, and 
expressly decided by this court, there are numerous decisions 
collected on the brief of the counsel for the appellee, in which 
the right of a tax-payer to maintain such suit has been so 
often recognized that we can scarcely regard the question as 
open. The complainants have pursued an appropriate remedy, 
and are entitled to the relief sought, if the corporate acts pro- 
posed are violations of duty, or usurpations of power by the 
cor , gen authorities. 

The charter, or act of incorporation of the city of Mobile, 
does not materially vary from the charter of municipal corpo- 
rations generally, either in the character or extent of the corpo- 
rate powers conferred. The city is declared a corporation, under 
the name and style of the “ mayor, aldermen, and common coun- 
cil of the city of Mobile,” with the right of, and subject to 
suit by that name, and with capacity to ‘take, hold, and dispose 
of property, real and personal. The territorial boundaries of 
the city are defined and prescribed. The powers of the mayor, 
aldermen, and common council are specifically enumerated. 
Among these are the powers to levy and collect taxes ; to pur- 
chase, and provide for the payment of the purchase-money, 
such real and personal property, as may from time to time be 
deemed necessary and proper for the use, convenience, and im- 
provement of the corporation; to construct gas-works, and 
water-works, for the purpose of furnishing light and water to 
the inhabitants of the city; to carry out the system of wharf- 
age in the city, and to obtain control, by contract or purchase, 
of wharves and wharf property of the city, and, if necessary, 
to issue city bonds, bearing interest, for purposes of the same ; 
to pave the streets at public expense, or by assessments on the 
owners of property located on the streets; and general police 
powers. Acts of 1865-6, p. 202. 

Corporations, public or private, are of legislative creation. 
Municipal corporations are strictly of political institution. Leg- 
islative sanction is indispensable to their existence, and over 
them legislative power is generally unrestrained. They have 
no other capacity or power than that which is expressly con- 
ferred, or which is necessary to carry into effect the purposes of 
their creation. In the work to which reference has been made 
it is stated: **It is a general and undisputed proposition of 
law, that a municipal corporation possesses and can exercise the 
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following powers, and no others: First, those granted in ex- 
press words ; secondly, those necessarily or fairly implied in, or 
incident to the powers expressly granted ; third, those essential 
to the declared objects and purposes of the corporation, — not 
simply convenient, but indispensable. Any fair, reasonable 
doubt concerning the existence of power is resolved by the 
courts against the corporation, and the power is denied.” Dil- 
lon Mun. Corp. § 55. 

The proposed corporate act of which complaint is made, 
and which the court is asked to prevent by injunction, is the 
issue by the mayor, aldermen, and common council, of ne- 
gotiable interest-bearing bonds of the city of Mobile, to the 
New Orleans, Mobile, and Chattanooga Railroad Company. 
These bonds are either a gratuity, a donation to the railroad 
company, or founded on no other consideration than the benefits 
it is expected will accrue to the city from the location therein 
of the machine and workshops of the company ; the improve- 
ment of unoccupied real estate, and, in its improvement, the 
consequent drainage of a marsh or swamp, now noxious to the 
general health of the city. If these bonds should be issued, 
and become debts chargeable on the city in its corporate capac- 
ity, the only source of payment is taxation. The mayor, 


aldermen, and common council are clothed with the power of - 


levying and collecting taxes on property, real and personal, and 
on various business pursuits and vocations within the city limits. 
The power of taxation thus conferred must be limited and 
confined strictly to the purposes for which the corporation is 
created. The revenues derived from the exercise of this power 
must be faithfully applied to these purposes. The corporate 
authorities cannot, without a violation of duty and a usurpation 
of power, appropriate the revenues thus produced to any other 
purposes or objects than such as are fairly expressed or reason- 
ably implied in the charter. It is not material what is the 
character of the object, or how pressing the necessity, or what 
are the benefits, real or imaginary, which may flow to the city ; 
if not within the purposes of the act of incorporation, there 
is a want of power in the corporate authorities. Invasion or 
destruction by a public enemy may be impending, but the duty 
of repelling the one, and of averting the other, is not within 
the corporate power, or a duty resting on corporate authority ; 
and an appropriation of the corporate revenue to these purposes 
could not receive judicial sanction. The erection of houses of 
worship might beautify and adorn the city, and improve and 
elevate the moral tone of the community, but their erection 
does not lie within the province of corporate power. It may 
be that the location of the machine and workshops of this 
—— company within the city would increase its business, 
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introduce an industrious, enterprising element into its popula- 
tion, and afford employment to a number of its inhabitants 
more profitable than any they can now obtain; but we do not 
find that the charter of the city contemplates the exercise of 
corporate power to accomplish these purposes, except as they 
may follow incidentally from the local government instituted 
by the charter from the protection and security it affords. If, 
therefore, the city bonds proposed to be issued are to be re- 
garded as a donation or gratuity to the railroad company, to 
induce the location of its machine and workshops within the 
city limits, their issue is unwarranted, and should be restrained. 
Negotiable as they are proposed to be in form, if issued, the 
city might hereafter be embarrassed in defending against them 
when pressed as debts the city should pay. Though the de- 
fence would be complete, yet it would be embarrassing to the 
financial operations in which the corporate authorities may le- 
gitimately engage, if such a large amount of the bonds of the 
city were outstanding, apparently valid, and the invalidity of 
which could be pronounced only at the termination of litiga- 
tion. We do not doubt that it is within the jurisdiction of a 
court of equity, and a duty, to restrain their issue. 

The corporate authorities, doubtless, have power to construct 
the necessary sewers and drains within the city; and it may 
-be that the construction of the buildings the railroad company 
would erect for its shops, depots, &c., and the grading and 
filling up of the vacant ground on which they propose to locate 
them, would incidentally improve the drainage of the city, and 
promote its healthfulness. This, however, could be said of 
any other improvement of the same ground. Such drainage is 
a mere incident to the reclamation of the ground to private 
purposes ; its extent and character is dependent upon private 
will. The power of the city to construct sewers and drains is 
to be exercised for the public benefit, and is coextensive with 
public necessity. It involves not only the duty of construction, 
but the duty of continuance and keeping in repair. No such 
duty would rest on the railroad company. The sewers and 
drains the corporate authorities may construct remain under 
corporate control, as do the streets and alleys of the city. The 
drainage incidental to the improvements made by the railroad 
company is, like the improvements, a matter of private prop- 
erty and jurisdiction. The proposed issue of these bonds can- 
not be supported as an exercise of the corporate power over the 
sewerage and drainage of the city, though these may be im- 
proved by the uses to which it is proposed to induce the 
railroad company to appropriate vacant real estate within the 
city. 

3. The proposed ordinance authorizes the issue of negotiable 
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bonds. These bonds are not to be issued in the exercise of an 
express corporate power, nor are they to be issued to enable the 
corporation to raise money to execute such power. In a sin- 
gle instance only is the corporation expressly authorized to issue 
interest-bearing bonds; and that is in the purchase of the 
wharves and wharf property of the city. The authority of 
municipal corporations to issue negotiable paper has been the 
subject of extended judicial discussion in this country, in recent 
years, and the decisions are far from being harmonious. Ex- 
perience has proved that the exercise of such power has been 
fraught with evil to local communities, subjecting them to 
gross frauds, and entailing upon them heavy burdens, originat- 
ing often in the corruption of their officers and agents, from 
which relief would have been certain, if it had not been for the 
form which the corporate obligation was made to bear. In the 
exercise of their express and incidental powers, these corpora- 
tions may necessarily incur debts. Contracting a debt, and 
the making and delivery of negotiable paper as the evidence of 
such debt, seem to us distinct and independent, the one not 
necessarily including the other. At one time, though the 
capacity of an infant to bind himself for necessaries was as 
large as it now is, his negotiable promissory note was deemed 
void. The corporate contract, when it does not assume the 
form of negotiable paper, stands upon the same footing with 
the contracts of individuals. Whoever seeks its enforcement, 
takes the contract cum onere — with all its defects, and subject 
to all the defences which spring out of the transaction, and 
which could have been urged by the corporation against the 
party with whom it was originally made. If, in the exercise of 
the express corporate power to purchase real or personal prop- 
erty. a purchase is made on credit, and the corporate obliga- 
tion, not negotiable in form, is issued for the purchase-money, 
a failure of the vendor’s title, or a breach of his covenants of 
warranty, or a fraud practised by him, may form a full defence 
to the payment of such obligation, and justify the rescission of 
the contract of purchase, and the cancellation of the corporate 
obligation, without regard to who is the holder, or the consid- 
eration on which he acquired it. If the obligation is negotiable 
in form, and passes into the hand of a bond fide holder, the 
protection the law extends to commercial paper will cut off 
all such defences, and fasten upon the corporation a liability 
for which it has not received a corresponding benefit or con- 
sideration. 

If we could reach the conclusion that the corporation had 
power to make the donation to the railroad company, or to 
give them the bounty which this ordinance proposes, we would 
feel constrained to declare that it could not be made to assume 

VoL. LI. 








= a ee 








wa Sn OS. ee 


.. 6 a Se) Se. 


QS == YS 








1874. ] OF ALABAMA. 139 
[Davis v. City Council of Montgomery.] 


the form and characteristics of negotiable bonds. A munici- 
pal corpo ‘ation, clothed with the express power of borrowing 
money, or other similar power, may or may not take, as inci- 
dental or implied, the capacity to issue negotiable paper. But 
the corporation of the city of Mobile, in the exercise of no 
power expressly conferred, takes such implied or incidental 
power. Other means, better adapted to the execution of the 
corporate powers, and less hurtful to the inhabitants of the city, 
can be found for the consummation of all corporate purposes. 
The evils attendant on the issue of negotiable corporate obli- 
gations are so manifest, and have been so grievous, that they 
form, in themselves, a sufficient reason for the adoption of this 
principle, and it is supported by the highest judicial authority. 
Police Jury v. Britton, 15 Wall. 566. 

The decree is affirmed, at the costs of the appellant, the said 
New Orleans, Mobile, and Chattanooga Railroad Company. 


Davis v. City Council of Montgomery. 


Action against Municipal Corporation, for Damages caused by Acci- 
dental Fire. 


Liability of municipal corporation for failure to abate nuisance. — An action on 
the case does not lie against a municipal corporation, to recover damages for the 
destruction of a house, which was accidentally burned down by sparks from a 
steam-engine used by the proprietor of an adjoining lot, although the engine might 
have been abated as a nuisance under the charter and ordinances of the corpora- 
tion, and the corporate authorities had been notified of its dangerous character, 
and had failed to abate it. 


APPEAL from the Cireuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Mrs. Rebecca Davis, against the 
city of Montgomery, to recover damages for the destruction of 
her house, which was accidentally burned down, in April, 1870, 
by sparks and fire communicated from a steam-engine used and 
owned on an adjoining lot by one R. W. Sharp. The original 
complaint contained but a single count, which alleged the plain- 
tiff’s ownership of the house, and of the lot on which it was 
situated, with the value of the annual rent; the erection and 
use of the steam-engine on the adjoining lot by said R. W. 
Sharp; the destruction of plaintiff's house by sparks and fire 
communicated from said engine; the creation of the defendant 
as a municipal corporation, by act of the general assembly of 
Alabama, with certain rights, privileges, and immunities, in- 
cluding the power to abate nuisances, which powers, &c., were 
vested in said corporation for the benefit of its citizens, and to 
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enable it to protect them against all danger and damages from 
all nuisances within the city ; the acceptance of the charter by 
the corporation, its exercise of the powers conferred, and its 
consequent duty to prevent and abate all nuisances; the pas- 
sage of certain ordinances, by the corporate authorities, as 
authorized by the charter, defining and declaring nuisances 
within the city limits, and providing for their removal and 
abatement; notice to the officers of the city that the said 
steam-engine, as used by said Sharp, was a nuisance as defined 
and declared by said ordinances ; a request to them by plaintiff 
to remove or abate said engine as a nuisance, and their failure 
and refusal to do so. 

The city ordinances defining and declaring nuisances, and 
providing for their removal and abatement, as set out in the 
complaint, were as follows: ‘ All chimneys, stoves, furnaces, 
or other fireplaces on any premises, liable to burn and endan- 
ger the property adjoining, are hereby declared to be nui- 
sances ; and the owner or lessee of the premises shall repair or 
remove such chimney, stove, or furnace, according to the direc- 
tion of the city council.” ** Any person, neglecting beyond a 
reasonable time to comply with the order of the city council, 
shall be fined ten dollars for each day such nuisance may con- 
tinue.” * Every person who shall make a tan-yard, slaughter- 
house, or butcher-pen, or engage in any business which will 
endanger the adjoining property, or affect the comfort or health 
of the people, shall be fined twenty dollars for each day the 
nuisance shall continue.” ‘ If the owner of the nuisance shall 
fail to remove it, the city council shall order it to be abated, at 
the cost of the person causing the nuisance.” “If the person 
causing the nuisance be insolvent, or unable to pay the cost of 
its removal, or absconds, then the costs of abating the nuisance 
shall be taxed against the property on which it is situated, and 
be collected at the same time and in the same manner as the 
annual taxes.” 

The averments of the complaint, as to the defendant’s duty 
to abate and remove the said steam-engine as a nuisance, and 
liability for damages caused by the failure to do so, were in 
these words: ‘And whereas, also, on,” &e., ‘the said de- 
fendant hath been, and still is, an incorporation created under 
and by virtue of the statute laws of this State, and invested 
with the powers, rights, immunities, and privileges in said 
statutes mentioned ; which powers,” &ec., ‘“‘ were so vested in 
said defendant for the purpose, among other things, of protect- 
ing and securing the people of said city of Montgomery and 
their property from injury or damage from all nuisances in 
said city ; and the defendant had accepted the powers, rights, 
immunities, and privileges so vested in defendant by said stat- 
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utes, and has from thence hitherto, and still does claim, exer- 
cise, and enjoy the said powers,” &c.; ‘and in consideration 
of said powers,” &e., ‘so vested in wad accepted by said de- 
fendant, the said dotondant thereby became in duty bound, and 
from thence hitherto hath been, and still is in duty bound, to 
exercise all the said powers,” &c., “so vested in said defend- 
ant by said statutes, for the purpose and end, among others, 
to prevent and remove all nuisances within the said city ; and 
that the said defendant, on” &e., did adopt the ordinances 
above set out, which are alleged to have been of full force and 
unrepealed at the time of the fire ; “* by reason whereof it be- 
came and was the duty of said defendant to cause the said 
nuisance, to wit, the said steam-engine, chimney, furnace, and 
fireplace, to be repaired, so that the same would not endanger 
the adjoining property, or, if that could not be done, to cause 
the same to be abated. Nevertheless, the said defendant, hav- 
ing notice of, and well knowing of the erection of said steam- 
engine, chimney, furnace, and “fireplac e at the time the same 
was erected, and having full notice and knowledge of its con- 
tinuance, and of its proximity to the property of said plaintiff 
and other persons, and that the same was erected and used by 
suid Sharp for the burning of wood, chips,” &e., ‘‘and that 
the property of plaintiff and others was thereby in danger of 
being burned, by the sparks,” &e., “ proceeding from said 
engine,” &c., and that the said steam-engine,” &c., ‘so used 
by said Sharp, was a nuisance, but contriving”’ &e. to injure 
plaintiff, ‘contrary to the duties and obligations resting on 
defendant by virtue and in consideration of its acceptance of the 
said powers,” &e., *‘and of the exercise and enjoyment there- 
of by the defendant, wrongfully and unjustly suffered and per- 
mitted the said steam- engine,” &c., to be used by said Sharp, 
thereby greatly endangering plaintiff’ s property ; “ of all which 
the said defendant had notice,’ ” &e. 

The court sustained a demurrer to the original complaint, 
and an amended count was then added, containing more specific 
averments of notice to the defendant, and a request to the 
mayor and marshal of the city to abate or remove the steam- 
engine as a nuisance; and a demurrer having been also sus- 
tained to the anvended complaint, the plaintiff declined to 
proceed further, and judgment was rendered for the defendant. 
The judgment on the demurrers is now assigned as error. 


R. M. WItitAmson, with whom were FirzpatTrick & 
GOLDTHWAITE, for appellant. — The liability of a municipal 
corporation for torts committed by its agents, and for omissions 
on their part to perform duties assumed by the corporation, and 
imposed on its agents by ordinance, has been the subject of 
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much conflicting decision in this country. In some cases, this 
conflict is more apparent than real ; in others, it is the result of 
not giving proper attention to the distinction, which very clearly 
exists, between the right to exercise powers conferred on the 
corporation, and the duties it assumes by the acceptance of its 
charter and the exercise of those powers. The only difficulty 
arises from the mixed character of a municipal corporation ; it 
being at once a legislative and judicial body, and a ministerial 
agent of the sovereignty of the State for the performance of 
the duties imposed on it by its charter, or assumed by it in the 
exercise of the powers granted. Its duties are not arbitraril 
imposed on it. ‘The grant of the corporate franchise is 
usually made at the request of the citizens to be incorporated ; 
and it is justly assumed that it confers what to them is a 
valuable privilege. This privilege is a consideration for the 
duties which the charter imposes.” Cooley on Stat. Lim. 
247. There is also a clear distinction, which is sometimes lost 
sight of, between municipal corporations proper, and quasi 
corporations to whom, for public convenience, the exercise of 
some governmental powers within prescribed boundaries is com- 
mitted by statute, variously known as townships, towns, school 
districts, &c. These guast corporations are created by general 
laws, without consulting the people within their respective 
limits ; and they are not liable in a civil suit for a failure to 
perform their public duties, or the improper performance of 
them, unless such liability is expressly created by the statute. 
The principles to be deduced from the adjudged cases, in refer- 
ence to the liability of a municipal corporation, are these: 1. 
It is not liable, first, for a wrong or mistake in acting or not 
acting in its governmental character ; nor, second, for a mistaken 
or ufwise action done by it while acting as a judicial body ; nor, 
third, for acts done in its public capacity as a governing agency 
in the discharge of duties imposed for the public good. 2. But 
it is liable, first, for acts of misfeasance, positively injurious to 
individuals, done by its officers or agents in the performance of 
corporate powers, or in the execution of corporate duties ; and, 
second, for the neglect or omission to perform an absolute and 
perfect corporate duty, as distinguished from a discretional 
quasi judicial or imperfect duty. Dillon on Municipal Corpo- 
rations, § 764. 

In this case, the defendant’s charter conferred on it express 
power to do and perform all acts incident to bodies corporate; 
to make, alter, lay out, or ascertain streets and alleys, and to 
keep them clean and in repair ; to pass all necessary by-laws and 
ordinances, * to prevent and remove all nuisances at the expense 
of the person causing the same, or on whose property it may be 
found ;” also, the power to tax all real and personal property 
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within its limits, and, generally, to pass all by-laws and ordi- 
nances necessary to carry these express powers into full effect. 
City Charter, 5th section. The charter does not positively en- 
join the performance of any of these acts by the corporation as 
a duty; but it gives full power and authority to pass such or- 
dinances as may be necessary to accomplish these objects ; and 
the power, in each case, is conferred in similar or identical 
terms. Whenever a power is given to a corporation to do 
a particular thing for the benefit of the public, and exclusive 
privileges and immunities, or exemption from public burdens 
are also conferred on it, the power is imperative, and rests upon 
the corporation as a duty. If the corporation refuses to pass 
a by-law or ordinance to accomplish this object, it may be en- 
forced by indictment or information at the instance of the 
sovereign ; but a private individual has no remedy for such 
neglect, because the failure to pass the by-law or ordinance is 
a failure to perform a governmental act. Even this exemption 
from suit has been denied by high authority. Mayor of Lynne 
v. Henley, 1 Bing. N. C. 240; Mayor v. Furze, 3 Hill, N. Y. 
617; Cornell vy. Ithaca, 16 N. Y.158. The result of all the well- 
considered authorities is, that when the necessary precedent 
governmental action has been had, by the passage or adoption 
of proper ordinances, the duty to execute those ordinances is a 
matter in which private individuals have an interest, and any 
one who is injured by the violation of that duty has his remedy 
by action. Here, the necessary governmental action was had, 
proper ordinances were adopted, and the complaint is of the 
neglect and tortious violation of duty in executing those or- 
dinances. ‘The liability of a municipal corporation for an in- 
jury, caused by such neglect or tortious violation of duty, in 
the matter of public streets or bridges, has been expressly de- 
clared by this court. Smoot v. Mayor of Wetumpka, 24 Ala. 
112. Most of the cases have been suits for injuries arising 
from negligence in that particular matter, but the underlying 
principle is the same. The gist of the action is the duty to do 
a particular thing, a wilful neglect to do it, or doing it so neg- 
ligently as to cause an injury to a person who has an interest 
in the performance of the duty. 

Thus, in Jones v. New Haven (34 Conn. 1), the charter of the 
city authorized it ** to make such by-laws as they should see fit 
relative to the cutting, breaking, or injuring of trees, and the 
protection and preservation of trees in the streets, highways, 
and public squares of the city.” The city accepted the charter, 
and passed ordinances relative to the trees. The plaintiff was 
injured by a broken limb falling from one of the trees in the 
public square, and the court held that he was entitled to re- 
cover. ‘ The city authorities not only had power to do this,” 
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7. €., prune and remove the dead branches of the trees, “ but 
that power vested in them exclusively. Their duty to do it 
would seem to follow as a necessary consequence.” 

A municipal corporation, it is said, ‘is not bound to provide 
for and secure a perfect execution of its by-laws.” Dillon on 
Municipal Corporations, §§ 754-5. But this means, as the 
cases show, not that the city itself may wilfully refuse or neg- 
lect to perform the duties imposed by its own by-laws, but 
that it is not liable civilly for injuries caused by the violation 
of its by-laws by third persons. Levy v. Mayor of New York, 
1 Sandf. 465; Peck v. Austin, 22 Texas, 261; Cole v. Sneed, 
4 Sneed (Tenn.), 162. The distinction is well taken in the 
case last cited, where the plaintiff sought to recover damages 
from the city for the destruction of his house by gunpowder by 
one Jayne, a lunatic, who carried on the business of a druggist ; 
a count which alleged that the mayor and aldermen, having 
knowledge of the facts, ** took no measures to restrain or deprive 
the lunatie of the power to do mischief,” was held bad; but 
another count which alleged that they, “ having knowledge that 
said Jayne was a lunatic, granted him a license to engage in and 
earry on the business of a druggist within the limits of the 
corporation,” was held good and sufficient. Whenever knowl- 
edge is shown, with wilful neglect, and consequent injury, the 
liability of the corporation is undoubted. 

It is said, too, that a judicial determination was necessary to 
ascertain that this engine was a nuisance, and that the city is 
not liable for the neglect or refusal to make that judicial decision. 
But no judicial action was necessary in this case. The ordi- 
nance defined and declared the nuisance, and the duty of remov- 
ing or abating it is clearly imposed upon the city council as 
the agent of the corporation. This duty is purely ministerial. 
Judicial duty is to hear and determine a particular status, and 


direct how judgment shall be executed; but to execute such’ 


judgment is purely ministerial. 


ELtmMorE & GUNTER, contra. — A municipal corporation is 
not bound to provide or secure a perfect execution of its ordi- 
nances, nor for the neglect of its officers to enforce them. Dil- 
lon on Municipal Corporations, § 754; Levy v. Mayor, 1 Sandf. 
465, 495; Lorillard v. Monroe, 11 N. Y.396; Griffin v. Mayor, 
9 N. Y. 456; Peek v. Austin, 22 Texas, 261; Fowle v. Alez- 
andria, 3 Peters, 409; Richardson v. Brooklyn, 34 Barbour, 
569; Dewey v. Detroit, 15 Mich. 307; Vincennes v. Richards, 
23 Indiana, 381 ; Wrightman v. Washington, 1 Black, 39; Howe 
v. New Orleans, 12 La. Ann. R. 481; Shearm. & Redf. on Neg- 
ligence, §$ 124, 127, 153; 2 Hilliard on Torts, 406, § 2a. 
Nor is it liable for the failure to exercise discretionary powers 
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of a public or governmental, legislative or judicial character ; 
nor for the manner in which in good faith it exercises those 
powers. Dillon on M. C. § 753; Wilson v. Mayor, 1 Denio, 
595; Cole v. Medina, 27 Barbour, 218; Lacover v. Mayor, 3 
Duer, 406; White v. Yazoo City, 27 Miss. 357; Griffin v. 
Mayor, 9 N. Y. 456; Ely v. Rochester, 26 Barbour, 133; 
Dewey v. Detroit, 18 Wisconsin, 83; Joliet v. Verley, 35 Illi- 
nois, 58 ; Goodrich v. Chicago, 20 Illinois, 445; 12 Ohio, 375; 
35 Penn. 324; 14 La. Ann. R. 120; Cooley on Cons. Limita- 
tions, 208. 

The complaint in this case shows a cause of action, if any, 
against Sharp, for an injury resulting from his use of his own 
private property on his own premises; which, if a nuisance as 
alleged, the plaintiff might have had removed or abated by 
indictment against said Sharp. So far as the city is concerned, 
the attempt is to make it liable for a failure to enforce its ordi- 
nances, — to declare and abate a nuisance ; in other words, for 
a failure to exercise its governmental judicial powers. That 
this cannot be done, see the authorities above cited; also, 
Smoot v. Mayor of Wetumpka, 24 Ala. 119; Prather v. City of 
Louisville, 13 B. Monroe, 559; Howe v. New Orleans, 12 La. 
Ann. 481; Bennett v. New Orleans, 14 La. Ann. 120; Western 
College v. Cleveland, 12 Ohio St. 375; Weightman v. Wash- 
ington, 1 Black, 49; Yates v. Milwaukee, 10 Wallace, 497 ; 
Eastman v. Meredith, 36 N. H. 296; Dargan v. Mayor of 
Mobile, 31 Ala. 469; Gilmer v. City Couneil of Montgomery, 
32 Ala. 180; Barbour County v. Brunson, 36 Ala. 362; Bar- 
bour County v. Horn, 41 Ala. 114; Shear. & Redf. on Negli- 
gence, § 153. A steam-engine is not, of itself, a nuisance. 
Whether the improper use of it in any particular case makes it 
a nuisance, can only be determined by a judicial investigation. 
If the city officers can abate nuisances upon private property 
without a trial, why not leave them to execute the law in all 
cases without a trial, and without any legal formalities? 
What then becomes of the right of trial by jury, or the con- 
stitutional guaranty as to due process of law? Before the 
executive officers can, in any case, abate or remove a nuisance, 
an order for its abatement must be first made by the city coun- 
cil; and before such order can be made by the city council, it 
must judicially determine that the thing complained of is a 
nuisance. 


PETERS, C. J.— In the case of Smoot v. The Mayor, ¢c. 
of Wetumpka (24 Ala. 112, 120), this court, speaking through 
the mouth of Chief Justice CHILTON, said: “It is too well 
settled, by an unbroken current of authorities for many years 
past, that an action on the case for a tort may be maintained 
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against corporations as against individuals, now to be con- 
tested.” This opinion was delivered in 1854, and was pro- 
nounced in an action on the case against a municipal corpora- 
tion, in which the corporation was held liable for injuries to 
the plaintiff, which had resulted from the failure of the city of 
Wetumpka to keep its streets in order for safe travel and 
passage of the people and their property. This duty the cor- 
poration had assumed to perform, upon such consideration in 
law as bound them to doit. The language of the act of incor- 
poration declares, that “the inhabitants of the said city shall 
be excused from working on roads and highways out of the 
said city, and from patrol duty, except under authority of said 
city; but the streets and highways of said city shall be kept 
in repair by said city.” Acts of Ala. 1839, p. 47, § 11. This 
puts the decision upon a principle that is clear and satisfae- 
tory. It is this: that the city corporation was bound to do 
what it had assumed to do upon a sufficient consideration. To 
be excused from the performance of one set of public duties, 
which were imposed alike upon all the people of the county 
and the State, the citizens of Wetumpka, under its city charter, 
had consented to discharge another set of public duties, of a 
more limited character. ‘The corporation, then, as an individ- 
ual would be, was bound to keep its pledges, or respond in 
damages for a failure. This important decision does not go 
beyond this. Thus far, it is a part of the law of the State, 
which has never been repealed. Gelpeke v. City of Dubuque, 
1 Wall. 175; 16 How. 432. It is, therefore, binding on this 
court, unless reasons are shown sufficient to demonstrate its 
incorrectness. Nothing of this sort is attempted. 

This decision limits the liability of municipal corporations, 
for torts, to a certain class of cases; that is, to those cases 
in which the corporation has stipulated to perform the duty 
insisted on, in consideration of being excused from the per- 
formance of other duties in its stead, or in consideration of the 
grant of the franchise itself. A corporation is but an artificial 
person, and, like a real person, it cannot be required to do 
what it never agreed or bound itself to do. The law only 
enforces such burdens as the citizen or corporation has agreed 
to bear on sufficient consideration to support such agreement; 
or such burdens as are imposed equally and alike on all, for 
the good of all, by the sovereign will of all, — by the law. 

The complaint in this case is based on the proposition, that 
the city of Montgomery, under its charter, is bound to abate 
all nuisances within its limits, when notified of the existence 
of the same, or to pay to the citizen injured by their existence 
in property or person such damages as they may have occa- 
sioned him during such existence. If this is so, it must appear 
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from the act of incorporation itself; for this measures equally 
the powers and the responsibilities of the corporation. The 
liability grows out of a matter of contract, which the city has 
the power to make, or it is implied as a matter of duty assumed 
by the city in consideration of the grant of the franchise. I 
see no other ground upon which such an obligation can stand 
or be enforced. A corporation is an individual, created by 
law, and as an individual it must be judged. Angell & Ames 
on Corporations, pp. 1 et seq., and cases there cited. Here, the 
matter of complaint is, that the plaintiff’s house and out-houses 
on her lot were set on fire and destroyed by “ sparks, fire, and 
burning wood, proceeding ” from the ‘ chimney, fireplace, and 
furnace ” of a certain steam-engine belonging to a citizen of 
the city, erected and used by him as his own property, on his 
own premises, and under his own management in said city, 
near the lot and houses of the plaintiff, and over which the 
city corporation had no private right of control; because the 
house, within which the engine and chimney, fireplace and 
furnace were erected and used, was of such a character that 
it comes within the description of a nuisance as defined and 
declared in the city ordinances ; in other words, that the city 
became liable, under its charter, for all injuries arising from 
nuisances of a certain kind, within its limits, which it failed to 
abate after notice of the same. I have not been able to find 
in what section of the charter this duty has been expressly 
imposed. Nor have I been able, on any settled principle, to 
infer its existence from any other duty so expressly imposed. 
I must therefore infer that it does not exist. From such a fire, 
under favorable circumstances, it is not impossible that the 
whole city may have been burned, and all the houses in it may 
have been destroyed; and as the city can only pay its liabili- 
ties by taxation, and taxes can only be levied on the property 
of the citizens within its boundaries, for such purposes, and 
taxes must be levied in proportion to the value of the property 
assessed, this would seem seriously to approach the proposi- 
tion, that every owner should pay himself for his own house, 
which had been destroyed by a fire arising from a nuisance. 
Such a proposition, to my mind, seems too nearly to verge 
upon an absurdity to be accepted as sound law. If we proceed 
upon correct principle, we are not likely to run into confusion 
or absurdity. It may be said, in such case, we know the way 
in which we go, and ‘are able to go safely. We go forward 
with the true balance of all our faculties. We walk with the 
eyes and the judgment, as well as with the feet. 

A very ingenious and learned author, discussing the principles 
of pleadings, has declared that every complaint is founded on 
a proposition, in logical phraseology called a syllogism. Gould 
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on Pleadings, chap. 1, ad finem. The major proposition is 
the law of the case ; the middle proposition is the facts; and 
the conclusion is the judgment of the court, applying the law 
of the case to the facts. If the major or thee middle proposi- 
tion is untrue, then the case must fail. The major proposition 
is tried upon demurrer by the court, or upon a charge to the 
jury, which is of like character. The charge is an impeach- 
ment before the judge presiding at the trial, of the truth of 
the major proposition. The decision on demurrer does not 
need a-bill of exceptions to bring it up on appeal for review 
and correction, if it should be wrong; it is a part of the rec- 
ord. The decision on the charge does. Rev. Code, § 2754, 
Yet the purpose and object of both are the same. Here, if | 
understand the complaint, which is not wholly free from some 
embarrassing prolixity, the major proposition is this: The 
city corporation of the city of Montgomery is liable for all 
damages occasioned by nuisances erected in said city, after no- 
tice of the same, if the corporate authorities or city govern- 
ment fail to abate it before the injury accrues. This is not the 
law, as declared in the charter, nor is it the law as deduced 
from principle ; and it is only in one of these ways that the 
city can be made liable. The abatement of a nuisance is a 
judicial act. For a failure to exert its judicial power, the city 
is not liable, unless, possibly, it acts not only negligently, but 
also corruptly. This principle is referred to and admitted by 
the learned chief justice of this court in the case of Smoot v. 
The Mayor, §c. of Wetumpka, supra. His words are these: 
‘The principal difficulty we have had in this case, is in deter- 
mining as to the nature of the liability of the defendant (city 
of Wetumpka) in respect to the failure of duty and _ negli- 
gence charged against it, considered with the law of its organi- 
zation; in other words, whether the duty alleged to have been 
negligently and tortiously violated grows out of, and forms a 
part of those powers, in the exercise of which the corporation 
acts as a legislative body, or whether such duty does not involve 
the exercise of governmental functions.” The judicial power is 
a part of the governmental power. Const. Ala. Art. ITI. §§ 1, 2 
In the exercise of such powers, the corporation is not bound to 
act, unless it chooses to act, if this choice is not corruptly made. 
24 Ala. 120, 121,112. This principle has been acknowledged 
and acted upon in all or most all of the highest courts of the 
States of the Union, in which such questions as that involved 
in the present case have been discussed and determined. De- 
troit v. Blakely, 21 Mich. 84; S. C. 4 Amer. R. 450 ; Jewett v. 
The City of New Haven, 38 Conn. 368; S. C. 9 Amer. R. 382; 
Torbush v. City of Norwich, 38 Conn. 225; 8. C. 9 Amer. R. 
395, and cases cited in appellee’s brief. 
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The nuisance charged in the plaintiff’s complaint would be, 
at common law, a private nuisance, remediable by suit in the 
plaintiff's name against the person erecting or continuing the 
nuisance. 7 Bac. Abr. Bouv. ed. pp. 223, 233; 1 Russ. on 
Crimes, pp. 317 et seg. But, by ordinance of the city govern- 
ment, it is made a public, or common nuisance, and it is reme- 
diable by indictment (1 Russ. on Crimes, 329); or, by action 
on the case after the injury (Duncan v. Thwaite, 3 B. & C. 
584; 11 East, 60); or, before the injury, by bill in equity for 
injunction (2 Story’s Eq. §§ 921, 924, 925, 926); but in no 
case by suit against the city corporation for a failure to abate 
the nuisance, unless, perhaps, it appeared that the corporation 
had acted corruptly and abused its powers, or this was required 
by the stipulations of the charter. 

The judgment of the court below is affirmed. 


Blum v. Jones. 


Action for Money Had and Received. 


When landlord cannot maintain action against purchaser of crop from tenant. — 
The landlord cannot maintain an action for money had and received, against one 
who, with knowledge of his statutory lien on the tenant’s crop (Rev. Code, §§ 
2961-63), and of the non-payment of the rent, purchases the crop from the tenant, 
and sells it. 


APPEAL from the City Court of Montgomery. 

Tried before the Hon. Joun D. CUNNINGHAM. : 

This action was brought by Mrs. Frances A. Jones against 
Edward Blum. The original complaint contained a special 
count, which was struck out by amendment, and the common 
count for money had and received ; and the cause was tried on 
issue joined on the plea of the general issue. The plaintiff 
sought to recover from the defendant money arising from the 
sale of cotton, which he had received from one Hereford, who 
was the plaintiff’s tenant, and had sold before the commence- 
ment of the suit. The court charged the jury, at the request 
of the plaintiff, that if the defendant bought the cotton from 
Hereford, ‘‘ with knowledge that the rent agreed to be paid 
was unpaid, and had sold said cotton when this suit was com- 
menced, the plaintiff was entitled to recover the amount of 
rent that was unpaid, provided the cotton sold for enough to 
pay it; and, if not, then the sum for which said cotton was 
sold.” This charge, to which the defendant excepted, is now 
assigned as error, together with other rulings which require no 
particular notice. 
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SAYRE & GRAVES, for the appellant, cited and relied on 
Dulany v. Dickinson, 12 Ala. 603 ; Thompson v. Spinks, 12 
Ala. 155 ; Governor v. Davis, 20 Ala. 869; Dawes v. Rogers, 
15 Mass. 397. 


BLAKEY & FERGUSON, contra. — The case of Thompson y, 
Merriman (15 Ala. 166) in effect overrules Dulany v. Dickin- 
son (12 Ala. 603), and decides that, if the property remains in 
specie, an action on the case is the proper remedy; but, if it 
has been converted into money, an action for money had and 
received may be maintained. ‘This is a liberal action, and lies 
whenever the defendant has money which, ex wquo et bono, be- 
longs to the plaintiff. Br. Bank v. Parish, 20 Ala. 433; Wil- 
son v. Sargeant, 12 Ala. T78; Stewart v. Conner, 9 Ala. 803; 
Cameron v. Clarke, 11 Ala. 259; Strickland v. Burns, 14 
Ala. 511; Hill v. Kennedy, 32 Ala. No privity of contract 
is necessary to the maintenance of the action. Thompson v. 
Merriman, 15 Ala. 166; Huckabee v. May, 14 Ala. 263. The 
fair construction of the statute is, that the landlord’s lien may 
be enforced against the tenant, or against any one holding the 
crop in his right, or against a purchaser from him with notice 
of the lien. A lien may be created by law, or by express con- 
tract between the parties. 2 East, 255; 2 Bouvier’s Law Dic. 
46. It attaches to the property, clings to it, and follows it into 
the hands of any person who has notice of the lien. The 
right does not depend on the remedy by attachment, which is 
merely cumulative. ; 


B. F. SAFFOLD, J.— The complaint, amended by strik- 
ing out the first count, shows a suit in assumpsit for money 
had and received, brought by the appellee against the appel- 
lant. The ground of the action is, that the defendant pur- 
chased cotton from the plaintiff’s tenant, with knowledge of 
her lien as landlord, and appropriated it to his own use, when 
there had been no payment or no satisfaction of her rent. 
The court charged the jury that, under the facts thus stated, 
if the defendant knew the rent had not been paid, and had 
sold the cotton when the suit was instituted, the plaintiff was 
entitled to recover the amount of rent unpaid, or the price for 
which the cotton sold, if less than the rent due. 

This charge is in conflict with the decision of Dulany v. 
Dickinson, 12 Ala. 601. The court there said, that Thompson 
v. Spinks (12 Ala. 155) was a decisive authority against the 
maintenance of the action; that the landlord’s lien was not 
such a right of possession or property as would support tres- 
pass, and, consequently, a waiver of the tort, and recovery as 
upon contract ; that as no tort was committed on the plaintiff, 
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and no contract, express or implied, to pay the rent could 
be raised against the purchaser from the tenant, assumpsit 
could not be maintained to recover the value of the rent. 
Thompson v. Merriman (15 Ala. 166) is not contradictory of 
this, because the law required the sheriff to pay the landlord 
as much as one year’s rent, as the condition upon which he 
might take the goods. ‘This requisition is the very essence of 
the implied promise. 

The statute, in giving the lien, prescribes the manner of its 
enforcement, to wit, attachment to be levied on the crop in 
the possession of the tenant, or any one holding it in his right, 
or in the possession of a purchaser from him with notice of the 
lien of the landlord. R. C. §§ 2961, 2963; Hunter v. Morrt- 
gon, at June term, 1873. 

The quere in Dulany v. Dickinson, supra, may have been 
suggested by a thought of the purchaser from the tenant dis- 
posing of the property before the attachment could be levied, 
with a view to defeat the landlord. If a case of disregard of 
the landlord’s rights, and fraudulent contrivance to prevent 
their enforcement, were shown, I think an action on the case 
would lie. But to hold that the landlord’s lien was such as a 
mortgage or execution would give, or as the vendor’s lien upon 
land is, would too seriously embarrass the sale of agricultural 
products, which are produced chiefly for sale and consumption, 
and are generally perishable in their character, and difficult of 
identification. 

The judgment is reversed, and the cause remanded. 


Hardigree v. Mitchum. 
Bill in Equity to enforce Vendor's Lien for Purchase-money of Land. 


1. Removal of incumbrances by purchaser ; compensation. — A purchaser of real 
estate, holding his vendor’s warranty against incumbrances, has the legal right to 
remove them, and is entitled to a deduction from the unpaid purchase-money of 
whatever sum he has reasonably expended for that purpose ; but, when he seeks 
such deduction, or compensation for the removal of an incumbrance, he must show 
that it was an actual, subsisting incumbrance, capable of enforcement, or that his 
vendor is estopped from denying its validity. 

2. Mistake or ignorance of law.— The common-law rule which refuses relief 
against ignorance or mistake of law, and which is equally applicable in courts of 
law and equity, is not rigidly enforced where such ignorance or mistake is induced 
by fraud, or imposition, or undue influence, or an abuse of confidence springing 
out of the peculiar relations existing between the parties. 

3. Retroactive effect of judicial decisions. — A decision of this court, overruling 
former decisions, which had been acquiesced in and acted on by the community 
generally for several years, will not be allowed a retrospective operation, so as to 
overturn acts done and contracts executed in good faith and reliance on those de- 
cisions. 
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4. Estoppel against vendor, in matter of incumbrance, removed by purchaser,— 
When a vendor has received from Ais vendor indemnity against a supposed in. 
cumbrance, and retains it, and promises his vendee to remove the incumbrance, 
but fails to do so, he is estopped from denying its validity, as against his vendee, 
who has removed it. 

APPEAL from the Chancery Court of Talladega. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 24th December, 1870, 
by N. J. Mitchum, against John C. Hardigree, and sought to 
enforce a vendor’s lien for the unpaid purchase-money of a 
tract of land, which was sold by the complainant to the de- 
endant in October, 1867. No deed was executed at the time 

f the sale, but complainant gave his bond for titles, and the 
defendant executed his two notes for the purchase-money, each 
for $250. These notes were unpaid, and were made exhibits 
to the bill; and the bill alleged that they were given for the 
full amount of the purchase-money. The defendant alleged in 
his answer, that the price of the land, as agreed between the 
parties, was $875, of which $375 was paid in cash; and that 
he had paid the further sum of $325 for the land, under a pur- 
chase at sheriff's sale in January, 1868, under an execution 
issued on a judgment against one Daniel Carmichael, from 
whom the complainant had bought the land in 1864. This 
judgment was rendered in 1860, and executions on it were 
regularly kept up until 1862. The defendant insisted in his 
answer, that the existence of this judgment was well known 
to the complainant at the time when the contract between 
them was made, but was not known to him, and was concealed 
from him by the complainant ; and he filed a cross-bill, asking a 
rescission of the contract on account of this fraud, or an abate- 
ment of the purchase-money, pro tanto, on account of the money 
paid by him under this judgment. On final hearing, the chan- 
cellor dismissed the cross-bill, and rendered a decree for the 
complainant ; and his decree is now assigned as error. 


JOHN HENDERSON and R. D. RUGELY, for appellant. 
S. K. McSpapDEN, contra. 


BRICKELL, J. — The bill was filed by the appellee, to en- 
force a lien for the unpaid purchase-money of a tract of land 
sold by him to the appellant in 1867. ‘The lands were pur- 
chased by the appellee in 1864, from one Carmichael. When 
this purchase was made, there was a subsisting judgment 
against said Carmichael in the circuit court of Talladega, in 
which county the lands were situated, rendered in 1860. When 
the sale to the appellant was made, the appellee had knowledge 
of this judgment against Carmichael, and knew that it was as- 
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serted as a lien on the land. He avowed to others a purpose to 
sell the lands, obtain a partial payment in cash, and leave the 
purchaser and the judgment creditor to contest the lien of the 
judgment between themselves. He concealed from the appel- 
lant the existence of the judgment, and the lien which was 
claimed for it. He received a part of the purchase-money in 
cash, and for the residue the two notes now sought to be en- 
forced as a lien on the land. He covenanted to make the ap- 
pellant a good title on payment of the purchase-money. When 
the execution on the judgment in favor of Carmichael was 
levied on the lands, he promised to attend the sale, and to pur- 
chase the lands for the protection of the appellee. He received 
from Carmichael, his vendor, indemnity against the judgment. 
He failed to attend the sheriff’s sale ; and the appellee, to pro- 
tect himself against an adverse title, if the lands should be pur- 
chased at the sale by another, bid them in, paying $325, and 
receiving the sheriff’s deed. At this time, both the appellant 
and the appellee regarded the judgment against Carmichael, 
and the execution thereon under which the sale was made, as a 
valid lien on the lands, paramount to the title of the appellee ; 
but this court, subsequently, declared the statute creating the 
lien to be unconstitutional. Martin v. Hewitt, 44 Ala. 418, 
and other cases decided on its authority. And the appellee 
now insists, that, as there was no lien attached to the execu- 
tion, the appellant is not entitled to a deduction from the un- 
paid purchase-money of the sum so paid by him for the lands 
at sheriff’s sale. 

1. A vendee of real estate, having his vendor’s warranty 
against incumbrances, has a legal right to remove them, and is 
entitled to a deduction from the unpaid purchase-money of any 
sum reasonably expended by him for that purpose. Smith v. 
Pettus, 1 Stew. & P. 107; Harper v. Reno, Freeman’s Ch. 
323. He cannot buy in an incumbrance, and oppose it to the 
title of the vendor under whom he entered into possession. 
Compensation, — reimbursement of the money he is compelled 
to expend, — is the measure of his right. Harper v. Reno, supra. 
But, when he seeks compensation from his vendor, or a deduc- 
tion from the unpaid purchase-money, because of his removal 
of incumbrances on the title which are within the vendor’s 
covenants of warranty, he must show that the incumbrance 
removed by him was an actual, subsisting incumbrance, capa- 
ble of enforcement, and that the sum expended in its removal 
was fair and reasonable. It is a full answer for the vendor, 
generally, that the supposed incumbrance was without legal 
validity. 

2. Ignorantia legis non excusat, is a maxim of the common 
law, founded not only in expediency or policy, but in necessity. 
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If ignorance of law could be admitted in judicial proceedings, 
as a ground of complaint, or of defence, courts would be involved 
and perplexed with questions incapable of any just solution, 
and embarrassed by inquiries almost interminable, until the 
administration of justice would become in effect impracticable, 
There would be but few cases, in which one party or the other 
would not allege it as a ground of exemption ; and the extent 
of the legal knowledge of each individual suitor, not his acts 
or words, would be the material fact on which judgments would 
be founded. The fact itself is incapable of proof by evidence 
of the character demanded in courts of justice. It is really 
insoluble, for it is in its very nature rather matter of conjec- 
ture, or mere inference, than of fact. The maxim prevails in 
a court of equity, as it does in a court of law. Jones v. Wat- 
kins, 1 Stew. 18; Dill v. Shahan, 25 Ala. 694; Gwynn vy. 
Hamilton, 29 Ala. 233. But there are exceptions to its opera- 
tion ; or, rather, there are cases in which it is not rigidly en- 
forced. (If the ignorance or mistake of law is induced by fraud, 
or imposition, or undue influence, or an abuse of confidence 
springing out of peculiar relations existing between the parties, 
the application of the maxim is relaxed. )1 Story’s Equity, 
§§ 111-38; Haden v. Ware, 15 Ala. 149. 

3. When the appellant purchased the lands at sherilf’s sale, 
it was the prevailing opinion in the community, and with the 
bar, that the judgment was a lien. The statutes so expressly 
declared. Whether they conformed to, or were violative of 
the constitution and laws and public policy of the United 
States, was a question which had not been the subject of a 
direct judicial decision. The principles announced by this 
court in Watson v. Stone (40 Ala. 451), would have fully vin- 
dicated their validity. That decision was followed in subse- 
quent cases, and applied to varying facts. It was generally 
accepted and recognized as conclusively establishing the valid- 
ity of legislation during the war, though its tendency was to 
impair the supremacy of the federal authority. Not until 
after the appellant had purchased at sheriff's sale, and until 
the decision of this court in Ray v. Thompson (43 Ala. 434), 
Powell v. Boon & Boothe (Ib. 439), Martin v. Hewitt (supra), 
was confidence in the former decisions disturbed. They had 
been rules of civil conduct — expositions of the law on a ques- 
tion of difficulty and novelty in our jurisprudence, in obedi- 
ence to which titles to property had been lost and acquired, and 
settlements of contracts and trusts adjusted. 

It is true that, in contemplation of law, all its rules and 
principles are deemed certain, although they may not have 
been the matter of public adjudication. The theory is, Jd 


certum est, quod certum reddi potest; and that the province of 
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judicial decisions is, not to make, but to declare the law. 
When the courts have pronounced the law, and it has become 
known to, and recognized in the community, though subsequent 
research and a more deliberate examination may compel a 
reversal of the decision, ignorance or mistake of the law can- 
not be invoked or imputed, to work a forfeiture of rights ac- 
quired under the former decision.) The peace of the commu- 
nity ; the quieting of litigation ; the repose of titles; the confi- 
dence judicial decisions should inspire ; every consideration of 
policy, inducing the acceptation of the maxim that ignorance 
or mistake of law will not excuse, concur in compelling us not 
to give the decision in Martin v. Hewitt, and subsequent cases, 
a retrospective operation, which would, contrary to the inten- 
tion of parties, defeat acts done, or contracts executed, in reli- 
ance on former adjudications. 

In considering this question, Chancellor KENT, in Lyon v. 
Richmond (2 Johns. Ch. 59), says: ‘* Much was said respect- 
ing a decision of the court of errors in another cause, in the 
year 1813, by which it is inferred, that if the sureties had been 
permitted to have prosecuted a writ of error on the judgment 
against Richmond, they would have been successful. Whether 
this would have been the case, and the judgment against Rich- 
mond, and the judgment reversed on error in 1813, have been 
deemed so analogous in their circumstances as to have led to 
the same conclusion, is a question not before me, and which I 
shall not undertake to decide. I have nothing to do with such 
an inquiry. A subsequent decision of a higher court, in a dif- 
ferent case, giving a different exposition of a point of law from 
the one declared and known when a settlement between parties 
takes place, cannot have a retrospective effect, and overturn 
such settlement. ( The courts do not undertake to relieve par- 
ties from their acts and deeds fairly done on a full knowledge 
of facts, though under a mistake of the law.) Every man is 
to be charged at his peril with a knowledge of the law. There 
is no other principle which is safe and practicable in the com- 
mon intercourse of mankind. And to permit a subsequent 
judicial decision in any one given case, on a point of law, to 
open or annul everything that has been done in other cases of 
the like kind for years before, under a different understanding 
of the law, would lead to the most pernicious consequences. 
Fortunately for the peace and happiness of society, there is no 
such pernicious precedent to be found. This case, therefore, 
is to be decided according to the existing state of things when 
the settlement in question took place.” 

When the appellant made the purchase at sheriff’s sale, ac- 
cording to the law as then announced, he was removing an 
incumbrance on the title the appellee had warranted. He 
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converted a threatened total breach of the appellee’s covenant, 
which would have rendered him liable to refund the money 
appellant had paid him, and operated an entire rescission of 
the sale, into one partial in its character, subjecting him only 
to a set-off, or recoupment, of the sum reasonably paid for the 
extinguishment of the incumbrance. No diligence on the part 
of the appellant could have imparted to him any knowledge of 
the legal invalidity of the supposed incumbrance. No notice 
to him of that invalidity, or that it was so regarded by the 
appellee, was given. On the contrary, the appellee shared in 
his ignorance or mistake of the law, and had promised _per- 
formance of the duty primary upon him in legal contempla- 
tion, — the removal of the incumbrance. It would be a re- 
proach to the law, if the appellee could resist the claim of the 
appellant. It would give him an inequitable and unconscien- 
tious advantage, and subject the appellant to a loss he should 
not in sound morals bear. 

4. Under the particular facts of this case, the appellee is 
estopped from denying the validity of the lien. He has, on 
the supposition of its validity, received from his vendor full 
indemnity against the judgment, and retains it. A court of 
equity would lend its sanction to a gross fraud, if he was now 
permitted, as against his vendee, to deny the validity of the 
lien, and compel him to bear a loss he is bound by his contract 
with his vendor to prevent. 

The appellant was, in every view of the case, entitled to a 
deduction from the unpaid purchase-money, of the sum he paid 
for the lands at sheriff's sale. The chancellor erred in not so 
decreeing ; and for that error the decree is reversed, and the 
cause remanded. 


PETERS, C. J.— The majority of the court do not con- 
sider themselves bound, except as to the result of the opinion 
in this case. Upon the reasons and numerous points involved 
in the discussion that leads to it, they express no opinion. 


Beasley’s Administrator v. Waugh & Wife. 
Bill in Equity for Account, by Wife’s against Husband’s Adminis 


trator. 


Non-claim ; when statute runs. — The statute of non-claim (Rev. Code, § 2239) 
runs against the estate of a deceased creditor, although letters of administration on 
his estate are not granted until after the lapse of eighteen months from the grant 
of administration on the estate of the deceased debtor. 


APPEAL from the Chancery Court of Montgomery. 
VoL. LI. 
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Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 25th June, 1870, by 
Claiborne Wigglesworth, as the administrator of the estate of 
Mrs. Margaret Beasley, deceased, against James L. Waugh 
and wife, as the personal representatives of the estate of John 
Beasley, deceased, who was the husband of the complainant’s 
intestate; and sought an account of a legacy bequeathed to 
Mrs. Beasley by her father’s will, which her said husband had 
received. Mrs. Beasley died in 1857, but no administration 
was granted on her estate until 1870. John Beasley died in 
the latter part of the year 1864, and letters of administra- 
tion on his estate were granted in 1865. The defendants 
pleaded the statute of non-claim, and the chancellor sustained 
the plea, and dismissed the bill. The chancellor’s decree is 
now assigned as error. 


1874. | 


ELMORE & GUNTER, for appellant. — A claim cannot be 
said to accrue, until it accrues to some person; in other words, 
until there is a person in esse capable of suing. Angell on 
Limitations, § 55; Murray v. East India Company, 5 B. & 
Ald. 204; 4 Day, 476. The old statute of non-claim, which 
used the same words as the present, received this construction. 
Johnson v. Wren, 3 Stew. 172; Neil v. Cunningham’s Execu- 
tor, 2 Porter, 171; also, Hopper v. Steele, 18 Ala. 831. 


STONE & CLOPTON, contra.— The court cannot add any 
exceptions to those specifically enumerated in the statute. 
Rev. Code, §§ 2239-40; Br. Bank at Decatur v. Hawkins, 12 
Ala. 755; Br. Bank at Montgomery v. Plannett’s Adm’r, 87 
Ala. 222; Gordon v. Ballentine’s Adm’r, at the last term. 


PETERS, C. J.— There is but a single question arising in 
this case. This involves the construction of the statute of non- 
claim. 

The statute of non-claim, in favor of the estate of a deceased 
person, begins to take effect as soon as a personal representa- 
tive of the deceased is duly appointed and qualified, or as soon 
as the claim against the estate has accrued after such appoint- 
ment. I quote the language of the Code creating this bar. It 
is in these words: ‘ All claims against the estate of a deceased 
person must be presented within eighteen months after the . 
same have accrued, or within eighteen months after the grant of 
letters testamentary, or of administration ; and if not presented 
within that time, are forever barred.” Rev. Code, § 2289. 
To this general rule there are several exceptions, in favor of 
certain named persons, laboring under certain disabilities, until 
such disabilities are removed. Rev. Code, § 2240. Besides 
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these exceptions, there are none others mentioned in the stat- 
ute. If other exceptions are supplied, they must be added by 
the court. This the court cannot do. Br. Bank at Decatur y, 
Hawkins, 12 Ala. 755; Br. Bank at Decatur v. Donelson, 12 
Ala. 741; Thrash v. Sumwalt, 5 Ala. 13; Bank of Montgom- 
ery v. Plannett’s Adm’r, 37 Ala. 222. The appellant seeks to 
avoid the effect of these decisions, upon the ground that the 
complainant below is but an administrator of the estate of the 
deceased, and that the appointment was not made in time to 
present the claims sued for within the time which created a 
bar under the statute; in other words, that the distributees 
and creditors, who are represented by the appellant, were not 
represented by an administrator within the eighteen months 
which created the bar. This is not a sufficient answer to the 
plea of non-claim. The statute does not make any such excep- 
tion. It was the fault of the persons, whether creditors or dis- 
tributees of Mrs. Beasley’s estate, that no representative of 
her estate was duly appointed. They delayed till their rights 
were barred, and they must suffer the consequences. This is 
not analogous to the case of the statute of limitations, where 
there is no representative that can be sued. Here, the claims 
could have been presented, or filed in lieu of it, to the rep- 
resentative of the deceased, who had been duly appointed. 
The decree of the court below, dismissing the bill, was proper. 
The judgment of the court below is affirmed, with costs. 


Baptiste v. Peters. 
Bill in Equity by Purchaser for Rescission of Contract. 


1. When equity will rescind contract at suit of purchaser. —A court of equity 
will rescind a contract for the sale of land, at the suit of a purchaser who con- 
tracted for a good title, and who has abandoned the possession on discovering that 
his vendor had no title, although the proof shows only a mistake on the part of the 
vendor in his assertions of title without fraudulent misrepresentations ; and although 
the purchaser might have a remedy by action at law for a deceit, or on his cove 
nants of warranty. 

2. When laches not attributable to purchaser.— Generally, when the proof as to 
the condition of the title is sufficient to acquit the vendor of intentional mis- 
representations, it will also be sufficient to acquit the purchaser of laches in ex- 
amining the title. 

3. Measure of relief to purchaser. — When a contract is rescinded at the suit of 
the purchaser, he is entitled to recover the purchase-money which he has paid, with 
the value of improvements erected by him in good faith, taxes paid, and interest on 
these several sums. 


APPEAL from the Chancery Court at Mobile. 
, Heard before the Hon. ADAM C. FELDER. 
The bill in this case was filed by Carshen Peters against Mrs. 


Eugenie Baptiste, and sought the rescission of a contract for a 
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city lot in Mobile, which had been sold and conveyed to the 
complainant by said defendant. The chancellor overruled a 
demurrer to the bill for want of equity, and held the complain- 
ant entitled to relief; and having ordered a reference to the 
register as master, to ascertain the amount of the purchase 
money pid, the value of the improvements erected on the 
lands by the complainant, the amount of taxes paid, and inter- 
est on these several sums, he rendered a money decree against 
the defendant in favor of the complainant for the aggregate of 
these several sums, after deducting the value of the rent while 
the complainant remained in possession of the land. From 
this decree the defendant now appeals, and assigns it as error. 


Gro. N. Stewart, for the appellant. —1. The bill pro- 
ceeds on the ground of fraud, or fraudulent representations, 
while the proof shows only an honest mistake in a matter of 
opinion, which was within the complainant’s means of informa- 
tion as well as the defendant’s. 

2. If the complainant has sustained any injury from the 
alleged defect of title, he has an ample remedy by an action 
at law for a deceit, if there was any, or on the covenants in his 
deed. He was put in possession under his contract, and his 
possession has never been disturbed. 

3. In the matter of the title, the complainant himself was 
guilty of laches, and he cannot have relief against the conse- 
quences of his own negligence. 


BoyLes & OVERALL, contra, cited Kerr on Fraud & 
Mistake, 56, 847, 850, 79, 112; Patten v. England, 15 Ala. 
72; Cullum v. Br. Bank, 4 Ala. 34; Anderson v. Knox, 20 
Ala. 156; Bryant v. Boothe, 30 Ala. 311; Munroe v. Pritchett, 
16 Ala. 785; Lanier v. Hill, 25 Ala. 554; 30 N. Y. 672; Had- 
dock vy. Williams, 10 Vermont, 570; Sedgwick on Damages, 
175-86. 


B. F. SAFFOLD, J.— The appellant, through her agent, 
Leslie E. Brooks, sold to the appellee a lot of land in the city of 
Mobile, received payment of the purchase-money, and executed 
a deed to the purchaser warranting the title. The purchaser 
went into possession of the property, and made valuable im- 
provements upon it. . Afterwards, ascertaining that his vendor 
had no title to the land, but that the title was in her husband, 
who was dead at the time of the sale, he abandoned the posses- 
sion, and brought this suit for a rescission of the contract. The , 
defendant admitted the sale, and her want of title, but professed 
her belief at the time that the property was a part of her sep- 
arate estate ; and she insisted, by demurrer, that there was no 
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intentional misrepresentation of her right to sell, and, conse- 
quently, that the complainant could have no other remedy than 
by action at law on her warranty of title, whenever his posses- 
sion was disturbed, which had not as yet been the case. She 
made, however, no offer to perfect the purchaser’s title, and it 
is apparent from the evidence that she could not do so. 
! In Lanier v. Hill (25 Ala. 554), the alleged fraudulent mis- 
representation turned out to be only the honest mistake of the 
)} administrator with the will annexed, in supposing that he had 
\ authority under the will to sell the land. The zntent was held 
)} to be immaterial, and relief was granted on proof of the mis- 
, take. To the same effect are Bailey v. Jordan, 32 Ala. 50; 
| Foster v. Gressett, 29 Ala. 393; Munroe v. Pritchett, 16 Ala. 
}785; Young v. Harris, 2 Ala. 108. The jurisdiction of equity 
‘to rescind a contract, in such case, is not taken away because 
_the purchaser may also have a remedy at law for deceit, or on 
)his covenants of warranty., Cullum v. Branch Bank, 4 Ala. 21. 
The complainant might, by the exercise of more than ordi- 
nary diligence, have ascertained the status of the title before his 
purchase, as he has done since. But the testimony shows that 
the defendant did have a separate estate in certain lots in the 
vicinity of the one sold to the complainant, and that there was 
a strong conviction of this being a part of it, not only on her 
part, but in the minds of her agent and the members of her 
family. Under these circumstances, she cannot complain that 
her vendee believed the representations made to him, and can 
claim no advantage, as against him, of a credulity in which she 
participated to a greater extent than he did. Generally, proof 
sufficient to establish innocence of intentional misrepresentation 
on the part of the vendor will acquit the purchaser of laches in 
not ascertaining the true condition of the title. 
The court did not err in the measure of relief granted. 
Bryant v. Boothe, 30 Ala. 311; Thompson v. Lee, 31 Ala. 292. 
The decree is affirmed. 


Bell ». Lawrence’s Administrator. 


Bill in Equity for Rescission of Contract on account of Fraud and 
Mistake. 


When equity will not rescind contract on ground of fraud or mistake. — A court 
of equity will not rescind a contract made in compromise of a pending suit, on 
account of a mistake of law, which was common to both parties, as to the validity 
of the consideration of the note on which the suit was founded ; nor on account of 
fraudulent representations as to the consideration of the note, unless precisely al- 
leged, and clearly and fully proved. 

VoL. LI. 




















1874.] OF ALABAMA. 161 


[Bell v. Lawrence’s Administrator.] 


ApPEAL from the Chancery Court of Henry. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed by M. A. Bell, the appellant, 
against J. A. Corbitt, as the administrator of the estate of 
Joseph Lawrence, deceased ; and sought to set aside and re- 
scind, on the ground of fraud and mistake, a contract made be- 
tween the parties in compromise and settlement of a pending 
suit. ‘The suit was founded on a promissory note for about 
$3,000, executed in 1860, the consideration of which was either 
a purchase of slaves, or a purchase of slaves and land. The 
complainant was the attorney of the plaintiff in that suit, and 
purchased the note while the suit was pending. By the terms 
of the contract or compromise, he accepted about $450 in full 
satisfaction of the debt, and judgment was rendered in accord- 
ance with the terms of the contract. He alleged in his bill, as 
the ground of relief against the compromise, that he was in- 
duced to enter into it by the representations of the defendant’s 
attorney, frequently repeated ; that the sole consideration of the 
note was the purchase of slaves, and by his own opinion, which 
was common throughout the country, and which was supported 
by the decisions of the courts, that the ordinance of the con- 
vention prohibiting a recovery on such notes was valid. On 
final hearing, on pleadings and proof, the chancellor dismissed 
the bill ; and his decree is now assigned as error. 


JAs. L. Puau, for appellant. 
J. A. Corsitt, J. A. CLENDENIN, and F. M. Woon, contra. 


BRICKELL, J.— The bill was filed to rescind a contract 
into which the complainant deliberately entered, after it had 
been the subject of frequent negotiation and discussion. The 
parties with whom he contracted stood to him in no relation of 
trust or confidence, but were his adversaries in pending litiga- 
tion. The matter of litigation and dispute was the considera- 
tion of a promissory note, which first passed into the hands of 
the complainant, as a lawyer, for collection ; and of which, while 
the suit thereon was undetermined, he became the purchaser 
and owner. This suit he compromised, and accepted in full 
satisfaction about one eighth of the principal and interest of the 
note. He avers that he was induced to enter into this com- 
promise by the representation of opposing counsel, that the sole 
consideration of the note was the purchase-money of slaves; 
and that the counsel, in support of this representation, exhib- 
ited to him a bill of sale of slaves, expressing that a note, of 
which the note in suit was a renewal, was the consideration of 
such bill of sale. The complainant had been previously in- 
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formed that the consideration of the original note was the 
purchase-money of land as well as slaves, and had summoned 
witnesses to prove the fact. This, indeed, seems to have been 
the controverted fact in the suit. Each party seems to have 
labored under the mistake of law, that if the consideration of 
the note was the purchase of slaves, it was invalid. The com- 
plainant sought to establish an additional consideration, the 
purchase of lands, that a recovery might be had to the extent 
of such consideration. His adversary disputed this fact, and 
each had evidence to support the claim on the one hand, and 
the defence on the other. 

A rescission of a contract in a eourt of equity is not a matter 
of discretion. The court cannot arbitrarily annul the contract, 
but is governed by defined rules and established precedents, 
When the parties stand to each other in no relation of trust or 
confidence, an application to rescind must be based on precise 
allegations of fraud, clearly and fully proved. The stern rule 
of law, founded in the highest practical wisdom, intervenes, 
and is rigidly applied to such an application, that fraud must 
be proved, and cannot be presumed. In the absence of all 
evidence that there was a breach of a legal or equitable duty, 
or a suggestio falsi, or suppressio veri, of material facts of 
which the one party had knowledge, and as to which the other 
party had a right to rely on a frank, full disclosure, the contract 
must stand, without regard to the disappointment of expecta- 
tions indulged when it was made. There is no room for the 
imputation to the parties with whom the complainant dealt, of 
any fraud or misrepresentation. He had knowledge of all facts 
known to them when he entered into the contract. He was 
not induced into the contract by any misrepresentation. As to 
the fact whether the note was given partly in purchase of land, 
and partly in purchase of slaves, he knew it was by them dis- 
puted, while he asserted it. Under the pleadings and _ proofs 
in this cause, if the contract should be rescinded, but little re- 
liance could be reposed in compromises of litigation, or in the 
force and dignity of any contract deliberately entered into, if 
either party should be mistaken in the motives prompting to 
its making, or disappointed in the expectations he indulged. 

The decree of the chancellor dismissing the bill was correct, 


and it is affirmed. 
VoL. LI. 
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Lobman v. Kennedy. 


Motion for Summary Judgment against Wife’s Separate Estate. 


1. Liability of wife’s statutory separate estate for necessaries. — The wife’s statu- 
tory separate estate, consisting of a house and lot worth something more than 
$3,000, cannot be charged with the value of “ window-sashes, blinds, doors, ven- 
tilators, and window-glass,”’ costing about $230, which were bought by the hus- 
band, and used in completing a house on the wife’s lot, he being insolvent. 

2. Judgment vceuniiad and rendered. — In reversing a judgment, this court will 
itself render the proper judgment (Rev. Code, § 3502), when the record enables 

to do so. 


APPEAL from the City Court of Montgomery. 
Tried before the Hon. JoHN D. CUNNINGHAM. 


SAYRE & GRAVES, for the appellant. 
R. M. WILLIAMSON, contra. 


PETERS, C. J.— This is a proceeding, under our statute, 
to condemn the separate estate of the wife to sale for the pay- 
ment of a judgment against the husband, for articles of com- 
fort and support of the household, furnished on contract with 
the husband alone. The bill of exceptions shows, that the ar- 
ticles supplied consisted of “* window-sashes, blinds, doors, ven- 
tilators, and window-glass.”” These articles were purchased 
by Henry Lobman, the husband of Mrs. Theresa Lobman, and 
used to complete a house on Mrs. Lobman’s lot in the city of 
Montgomery, which belonged to her as her statutory separate 
estate. There wasa judgment against the husband, who was 
sued alone, for the value of the articles thus furnished ; on 
which judgment an execution was regularly issued, and _re- 
turned ‘ Not satisfied.” After this, a motion was made 
against Mrs. Lobman, the wife, for an order of sale of her 
statutory separate estate, for the paynfent of this judgment 
against her husband. The judgment was for $237.35 debt, 
and for $21.25 costs. The order of sale was granted by the 
court below, and Mrs. Lobman brings the case here by appeal ; 
and here she assigns certain charges of the court below, and 
the judgment rendered on the order for the sale of her prop- 
erty, as errors. 

The evidence shows that a house and lot in the city of Mont- 
gomery, worth a little above $3,000, was about all the property 
owned by the wife, and her husband was insolvent. The court 
charged the jury, in effect, that the materials furnished the 
husband by the appellee, for use on the house on Mrs. Lob- 
man’s lot, were articles of comfort and support of the house- 
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hold, for which the husband would be responsible at common 
law ; and if this was so, the wife’s property would be liable to 
pay it. This was error. In Durden § Wife v. Mc Williams 
g¢ Smith, 31 Ala. 438, 442, this court said: ‘“* The Code, in 
defining the class of articles for which the wife’s separate es- 
tate is liable in an action at law, contains three qualifying 
clauses: 1. They must be articles of comfort and support of 
the household: 2. They must be suitable to the degree and 
condition in life of the family. 8. They must be articles for 
which the husband would be responsible at common law.” In 
the same case, it is further said, ‘* Having shown that the third 
qualifying clause is not to be construed in its larger sense, we 
must seek for it a more restricted meaning. We hold, that 
the intention of the legislature was, to render the wife’s sep- 
arate property liable, in an action at law, for only such ar. 
ticles of comfort and support of the household, as the husband 
may be chargeable with in invitum ; such necessaries for the 
maintenance and comfort of the family, as, in the absence of 
proper provision by him, his wife, or even a stranger, may 
supply to the family, and thereby fix a liability on him.” 31 
Ala. 442, supra. Speaking on this subject, Chancellor KEnt, 
repeating the words of Blackstone, declares that, for anything 
beyond necessaries, the husband is not chargeable. 2 Kent, 
146, marg. These necessaries usually are board and lodging ; 
medicines, and medical attendance ; reasonable expenses during 
sickness ; furniture for a house for the wife ; household sup- 
plies, reasonable and proper for the ordinary use of the family, 
and things of like character with these. Schouler’s Dom. Rel. 
pp: 78, 79, and cases there cited ; 1 Bl. Com. 442, 443. The 
articles here sought to be made a charge upon the wife’s statu- 
tory separate estate go much beyond this, and open a source of 
expenditure much beyond the narrow bounds that our learned 
predecessors have thought it wise to prescribe. 

The important statute, under which this proceeding is in- 
augurated, is for the protection and preservation of the wife’s 
estate. This purpose would be defeated, if the construction 
given to this act by the learned judge in the court below was 
allowed to stand. The husband is the wife’s trustee of her 
statutory separate estate; and generally, such trustees are not 
permitted to dispose of the corpus of her property, without 
the aid of some court, in which the wife could be protected 
against improvident, and, in a stricter sense, unnecessary ex- 
penditures, which imperilled the whole. In a certain sense, the 
wife is in a state of pupilage to the husband. He is her guar- 
dian. In such a case as this, a guardian would not be per- 
mitted, without the order of some competent tribunal, to waste 
the body of the wife’s estate. Rev. Code, § 2433; also Esk- 
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ridge v. Ditmar, and Eskridge v. Gill, at the present term. 
Rev. Code, §§ 2376, 2377. 

The judgment of the court below is reversed, and this court, 
proceeding to render the judgment that the court below should 
have rendered, doth order, adjudge, and decree, that the appli- 
cation in this case be dismissed out of this court and the court 
below, at the cost of the appellee, said A. M. Kennedy. Rev. 
Code, § 8502. 
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Bentley & Co. v. Simmons. 
Action by Husband, for Rents, &c., of Wife's Separate Estate. 


How husband may sue for rents, §c., of wife’s statutory separate estate. —In an 
action to recover the rents, income, and profits of the wife’s statutory separate 
estate (Rev. Code, §§ 2372, 2525), the husband is not bound to sue individually, 
but may sue “as trustee of his wife.” 


APPEAL from the Circuit Court of Lawrence. 

Tried before the Hon. JAMES S. CLARK. 

This action was brought by William F. Simmons, who 
described himself in the summons and complaint as suing “as 
trustee of Vashti A. Simmons, his wife,” against Robert F. 
Bentley and W. B. Irwin, as late partners composing the firm 
of Bentley & Co.; and sought to recover the price of two 
bales of cotton sold and delivered by plaintiff to defendants, 
and which the complaint averred to belong to the rents, in- 
come, and profits of the wife’s statutory separate estate. The 
defendants demurred to the complaint, because the plaintiff 
sued as trustee of his wife, but the court overruled the demurrer ; 
and the judgment on the demurrer is now assigned as error. 


H. C. SPEAKE, for appellant. 
W. P. Currwoop, contra. 


B. F. SAFFOLD, J.— The exception taken is to the over- 
ruling of a demurrer to the complaint, which describes the 
husband as suing in the capacity of trustee of his wife, to re- 
cover rents and profits of her separate statutory estate. The 
corpus, or property out of which the rents and profits are al- 
leged to have accrued is specified. 

R. C. 2372 makes the husband trustee of his wife’s separate 
estate, with right to manage and control the same, but without 
accountability to her for the rents, income, and profits. R. C. 
2525 requires husband and wife to join, when she has an in- 
terest in the subject-matter of the suit; unless the suit relate 
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to her separate estate, when she must sue or be sued alone, 
The exemption of the husband from liability to his wife for 
the rents, income, and profits, with the privilege given to him 
of managing the property, forbids his exclusion as a party in a 
suit to recover them. ‘The same consideration has induced 
this court to exclude the wife as a party in such suit, as not 
having an interest in the subject-matter. Pickens v. Oliver, 29 
Ala. 528. I think no harm would result from allowing her to 
be joined. If a plea of set-off were interposed to the hus- 
band’s individual suit, he could only reply that the subject of 
the suit was the income of his wife’s separate estate, and, 
therefore, not liable to his debts. This replication is expressed 
in a complaint by husband and wife, specifying the interest of 
the wife. 

The same end is equally attained by the husband suing as 
trustee of his wife. And there is this propriety in it, that his 
receipt for the property is a full discharge. R. C. 2375, 
Pickens v. Oliver, supra, means no more than that the wife 
must not be joined in such suit. The rents, &c., do not belong 
to the husband. If he neglects to make a proper application of 
them, he will be removed from his trusteeship. Boaz v. Boaz, 
36 Ala. 334. He holds them as trustee with accountability, 
unless he otherwise supports his family, and it is only under 
certain circumstances that the law presumes a gift to him of 
them from his wife. oper v. Roper, 29 Ala. 247; R. C. 
2383, 2384. As, therefore, the husband is not absolute owner 
of the rents, income, and profits of his wife’s separate estate, he 
is her trustee of them, and may sue to recover them in that 
capacity. The demurrer was properly overruled. 

The judgment is affirmed. 


[June Term, 





Ellington v. Charleston. 
Detinue for Horse. 


1. Mortgage ; what constitutes. — An instrument of writing, very inartificially 
drawn, which shows on its face that the relation of debtor and creditor existed be- 
tween the parties, and by which it is declared that the creditor ‘shall have a 
lien” on a horse, the property of the debtor, “to have and to hold” until the debt 
its paid, operates as a mortgage, although it contains no words of conveyance. 

2. Mortgagee’s right to possession of property. — In the absence of a stipulation to 
the contrary in the mortgage, the mortgagee of personal property has the legal 
title, which draws to it the right of possession ; and a stipulation that the mort- 
gagor shall feed the horse, which is the subject of the mortgage, is not sufficient to 
show that he was to retain the possession, when it also appears that he was to use 
the horse in cultivating lands rented from the mortgagee, and that he has aban- 
doned the lands. ; 


APPEAL from the Circuit Court of Lowndes. 
VoL. LI. 
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[Ellington v. Charleston. ] 


Tried before the Hon. JAMEs Q. SMITH. 

This action was brought by Mary Charleston against Jesse 
Ellington, to recover a horse, which was in the defendant’s 
possession at the commencement of the suit, and which he 
claimed under an instrument of writing executed by the plain- 
tiff, of which the following is a copy: — 

State of Alabama, Lowndes county. Contract entered into 
this day, between Jesse Ellington and Mary Charleston and 
three sons, Henry, Eliza, and Barney: We do hereby covenant 
and agree, that the said Jesse Ellington, in the first part, 
agrees to let Mary Charleston, Henry and Eliza have the same 
lands that she worked on last year, again this year, and that 
they are to pay the said Ellington one hundred dollars rent for 
the said land for the year 1873; said rent to be due on or by 
the 15th day of October next; and we do further consent and 
agree, that as we do owe said Jesse Ellington a balance on last 
year’s rent and advances, and now to secure the payment of 
said old balance, which amount is fifty-one dollars and ninety 
cents, that we give said Ellington a lien on one horse, Charley, 
to have and to hold until all of the above advances, both rent 
and all the advances, and all the crop to be subject for rent 
and advances, until the same is payed, and the remainder of 
the crop to belong to the said Mary Charleston and sons. 
They feed themselves, [and] horse, and furnish their own im- 
plements; and said Jesse Ellington agrees to pay to Mary 
Charleston, for son Barney, for this year, seventy-five dollars, 
and rashins ; and said seventy-five dollars to be due December 
20, 1873. Witness our hands and seals, this January 10th, 
1873.” (Signed by said Mary Charleston, and attested by 
three witnesses. ) 

“On the trial,” as the bill of exceptions states, ‘ the plain- 
tiff testified, as a witness for herself, that she was the owner 
of the horse sued for, prior to the 10th January, 1873 ; that 
she rented and cultivated land belonging to the defendant in 
the year 1872, and owed him about fifty dollars at the end of 
the year ; that she had never paid said sum, and had never ex- 
ecuted any mortgage on the horse to the defendant, to secure 
said sum, or for any other purpose. The value of the horse, 
and the defendant’s possession at the commencement of the 
suit, were also shown ; and here plaintiff closed. The defend- 
ant then examined as a witness Jesse Ellington, junior,” who 
testified to the execution and attestation of the instrument above 
set out, which was then read in evidence ; also, ‘ that plaintiff 
was indebted to defendant, on the 10th January, 1873, for land 
rent and advances, $51.90, and acknowledged at that time that 
she owed him that amount, and rented land from him again 
that day ; and that she afterwards abandoned the land she had 
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rented, carried off the boy Barney, and abandoned her con- 
tract with defendant.” This being all the evidence, the court 
charged the jury, “ that the said paper writing did not vest in 
the defendant any right to the possession of said horse, which 
can avail him in this suit;” to which charge the defendant ex- 
cepted, and which he now assigns as error. 


R. M. Wiu1aMs0y, for appellant, cited Wood v. Dudley, 8 
Vermont, 435; Doak v. Bank, 6 Ind. 309; Langdon v. Buell, 
9 Wendell, 80; Jones v. Smith, 2 Vesey, 378. 


CLEMENTS & ENOCHS, contra, cited Harbinson v. Harrell, 
19 Ala. 753; O'Neal v. Wilson, 21 Ala. 288; Smith v. Tay- 
lor, 9 Ala. 633; Hilliard on Mortgages, vol. 1, pp. 1, 2; 2 Ib. 
137. 


BRICKELL, J.—In the construction of written instru- 
ments, the intention of the parties must govern; and to ascer- 
tain that intention, regard must be had to the nature of the 
instrument itself, the condition of the parties executing it, and 
the objects which they had in view. Strong v. Gregory, 19 
Ala. 147; Bryant v. Bryant, 35 Ala. 315. When the writ- 
ten contract between appellant and appellee, given in evidence, 
was entered into, the relation of debtor and creditor existed 
between them. The appellee was indebted to the appellant, 
for a balance for rent of land and advances during the year 
1872, which was due, and had incurred a debt, to become due, 
for the rent of land in 1873. The instrument recites the ex- 
istence of this indebtedness, and declares that the appellant 
shall have a lien on the horse in controversy, ‘‘ to have and to 
hold,” until its payment. There is a stipulation that the ap- 
pellee shall feed the horse. The instrument is drawn very in- 
artificially, and is very obscure in many of its expressions. The 
general rule is, that every conveyance of property as a security 
for a debt shall operate as a mortgage. ‘There are not, in this 
instrument, any technical words of transfer, or conveyance ; but 
its expression that the creditor shall have a lien on the horse, 
to have and hold until the payment of the debts, is as sig- 
nificant of the intention to charge the horse with their pay- 
ment, and that this lien should be defeated only by payment, 
as any technical words which could have been used. ‘They 
clearly express the popular acceptation of a mortgage, which 
is not materially different from its legal effect. Considering 
the relation of the parties, the words of the instrument, and 
the objects they must have had in view, we cannot hesitate to 
declare it is a mortgage. If that is not its character, we do 


not see what operation or effect can be given it. 
VoL. LI. 
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2. A mortgagee of chattels has the whole legal title, subject 
to defeasance by the payment of the mortgage debt. This 
legal title draws to itself the right of immediate and contin- 
uous possession, unless the mortgage stipulates for the mort- 
gagor’s possession until default is made in the payment of the 
mortgage debt. 2 Hilliard Mort. § 43; Pickard v. Low, 3 
‘Shep. (Maine) 43 ; Duval v. McLoskey, 1 Ala. 729; Mansony 
& Hurtell v. U. S. Bank, 4 Ala. 745. This instrument con- 
tains no stipulation, postponing the mortgagee’s right of pos- 
session. ‘The appellee not having an absolute or qualified 
property in the horse, and no right of immediate possession, 
cannot maintain the action of detinue. Holmes v. Bell, 3 
Cush. (Mass.) 3822. Whatever were her rights when this action 
commenced, they were purely equitable. We incline to the 
opinion, that under the contract the appellee would have been 
entitled to the use of the horse in cultivating the lands rented 
of appellant. It appears she abandoned the cultivation of 
these lands, prior to the commencement of this suit ; and the 
question of her right to the use of the horse does not arise. 

The charge of the circuit court is erroneous ; the judgment 
is reversed, and the cause remanded. 


Starke & Wife v. Malone & Foote. 


Action against Husband and Wife, for Necessary Family Supplies. 


1. Form of judgment against wife’s separate estate. —In an action against husband 
and wife, for necessary family supplies furnished to them (Rev. Code, § 2376), the 
complaint specifying and describing the property of which the wife’s separate 
estate consists, a judgment on verdict in favor of the plaintiffs, with the words 
added, “for which let execution issue, and against the separate estate of the said 
E. C.,” the wife, is sufficiently formal. 

2. Sufficiency of complaint, in averment of wife’s separate estate. —In such action, 
an averment in the complaint that the wife “has a separate estate, created by deed 
or will of H. M.,” in certain lands which are particularly described, and in which 
it is averred that she has “an undivided interest consisting of a child’s part,” is 
sufficient to show that her estate is held under the statute, when no objection was 
raised to the complaint in the court below. 


APPEAL from the Circuit Court of Washington. 

The record does not show the name of the presiding judge. 

The amended complaint in this case was in these words: 
“The plaintiffs, James B. Malone and Charles K. Foote, part- 
ners under the firm name and style of Malone & Foote, com- 
plain of John D. Starke, the husband, and Eugenia C. Starke, 
his wife, defendants, that the defendants owe said plaintiffs 
the sum of $1,376.44, as due by a contract made by them at 
Mobile on the 19th day of February, 1867, and due on the ist 
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day of January, 1868; which contract was made by said de- 
fendants, to plaintiffs’ order, for value received, meaning for 
articles of comfort and support of the household, suitable to 
the degree and condition in life of the defendants, and for 
which the husband would be responsible at common law. At 
the time said articles were furnished, and at the date said con- 
tract was made, said defendant Eugenia C. Starke had, and 
now at this time has, a separate estate created by deed or will 
of H. Monger, duly admitted to probate in Washington county, 
consisting of an undivided interest in the following described 
lands, to wit,” &c.; “in all of which said lands said Eugenia 
C. Starke has an undivided interest, consisting of a child’s 
part ; which lands were for a time partially in the possession 
of R. Monger, the surviving widow of said H. Monger, who is 
now deceased. And, therefore, plaintiffs claim said sum, with 
interest on the same.” 

The judgment is as follows: “ This day came the plaintiffs’ 
attorney, and amends his complaint by leave of the court. 
Plea being withdrawn, and the defendants saying nothing in 
bar or preclusion of the plaintiffs’ demand, thereupon came a 
jury,” &c., “ who, upon their oaths, say, ‘ We, the jury, find 
for the plaintiffs, and assess their damages at eighteen hundred 
and ninety-nine ;%°, dollars.’ It is, therefore, considered by the 
court, that the plaintiffs do have and recover, of and from the 
defendants, the sum of eighteen hundred and ninety-nine +45, 
dollars damages, together with the costs in this behalf ex- 
pended ; for which let execution issue, and against the sepa- 
rate estate of the said Eugenia C. Starke.” 

There is no bill of exceptions in the record. The judgment 
of the court is assigned as error. 


BoyLes & OVERALL, for appellant, contended, — 1st, that 
the complaint was substantially defective, in averring that 
the wife’s estate was ‘‘ created by deed or will;”’ and, 2d, that 
the judgment should have limited the execution to the lands 
specified in the complaint, or ordered a sale of them only. 


ALEX. McKinstry, contra. 


PETERS, C. J. — This is a suit at law against the husband 
and wife, founded on a contract for articles of comfort and 
support of the household, suitable to the degree and condition 
in life of the family, and for which the husband would be re- 
sponsible at common law. No defence was interposed on the 
trial in the court below, and there was a verdict and judgment 


for the plaintiffs, for the sum claimed in their complaint. 
VoL. LI. 
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From this judgment the defendants in the court below appeal 
to this court, and here assign this judgment for error. 

Our statute, regulating the rights of a married woman own- 
ing a separate estate, is the authority under which this action 
is instituted. This fully sustains it. This declares, that “ For 
all contracts for articles of comfort and support of the house- 
hold, suitable to the degree and condition in life of the family, 
and for which the husband would be responsible at common 
law, the separate estate of the wife is liable ; to be enforced by 
action at law against the husband alone, or against the hus- 
band and wife jointly.” Rev. Code, § 2376. Here, the dec- 
laration alleges that the suit is brought to recover on a con- 
tract for articles of comfort and support for the household, and 
that the wife was the owner of a separate estate, specifying 
the same by proper description, as required by the statute. 
There is a verdict of a jury assessing the value of the goods or 
articles furnished. The judgment then proceeds in these 
words: ‘It is therefore considered by the court, that the 
plaintiffs do have and recover, of and from the defendants, the 
sum of eighteen hundred and ninety-nine ,*,3, dollars damages, 
together with the costs in this behalf expended ; for which let 
execution issue, and against the separate estate of Eugenia C. 
Starke.” Mrs. Starke is the wife of the other defendant, 
John D. Starke. This judgment is founded on the pleadings, 
and it follows the verdict. It is proper and sufficient ; and it 
may be satisfied out of the property of the husband, or out of 
the separate estate of the wife, not exempt from sale under 
legal process. 

2. It is true that the complaint does not state that the wife’s 
estate is a separate estate held under our statute ; but this will 
be presumed, when there is no objection to the complaint in 
the court below. 

The judgment of the court below is affirmed. 


Oxford Iron Company v. Spradley. 
Action on Promissory Note, by Payee against Maker. , 


1. Promissory note for money loaned to company manufacturing iron for Confed- 
erate States. — A promissory note, given for money (or other notes) loaned to a 
company engaged in the manufacture of iron for the late Confederate States for 
military purposes, is without legal consideration, and no recovery can be had on 
it, if the lender knew at the time that the funds borrowed were to be used in aid of 
the illegal business of the company; but, if it is shown that the company was also 
engaged in other business, which was not illegal, and the loan was made in a gen- 
eral way, without any reference to the illegal business, mere knowledge on the part 
of the lender that the company was engaged in an illegal business, and that it might 
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possibly or probably use the funds obtained from him in advancing that illegal busi- 
ness, would not prevent a recovery by him. 

2. Unstamped note ; admissibility as evidence. — A promissory note executed in 
this State in 1863, and on which the suit is founded, is admissible evidence, al- 
though no internal revenue stamp is affixed to it, if nolintentional evasion of the 
stamp duty is shown. 

3. To what witness may testify. — A party, testifying for himself, cannot be per- 
mitted to state the intention with which he entered into a contract. 


APPEAL from the Circuit Court of Calhoun. 

Tried before the Hon. W. L. WHITLOCK. 

This action was commenced on the 16th January, 1866, and 
was founded on a promissory note, of which the following is a 
copy :— 

sal “Oxrorp Iron Works, April 7th, 1863. 

*¢ $1540. On demand, we promise to pay to M. D. C. Sprad- 
ley, or order, one thousand five hundred and forty dollars, for 
value received, with interest at the rate of eight per cent. per 
annum. ‘*OxFoRD IRON COMPANY, 

“ Per Richard L. Campbell, President.” 


The case was before this court at its June term, 1871, when 
the judgment was reversed, and the cause remanded. See the 
report, 46 Ala. 98-107. The cause was tried on issue joined 
on the pleas of non assumpsit, want of consideration, failure of 
consideration, and illegality of consideration. On the trial, as 
appears from the bill of exceptions, the plaintiff testified for 
himself, and the other testimony adduced by him tended to 
show, that the note was given for a note which he held on W. 
B. Haralson in Selma, which Haralson was anxious to pay, and 
which he loaned to the defendant, to be collected and used 
as the company might choose in and about its business ; while 
the defendant’s witnesses testified, in substance, that the note 
on Haralson had already been collected by one Knox, as the 
agent of the plaintiff, in Confederate currency, and that the 
loan of this currency was the consideration of the note. At 
that time, the said company was engaged in the construction of 
its iron works, and in the manufacture of iron, principally for 
the use of the Confederate States government for military pur- 
poses. That government had loaned it from seventy-five to 
eighty thousand dollars, to enable it to complete and carry on 
its works; and the defendant was in its service and employ- 
ment as a workman, being detailed for that’ purpose by the 
government, as the president of the company testified. 

‘“¢ When the plaintiff proposed to read the note in evidence,” 
as the bill of exceptions states, “the defendant objected to its 
admission, on the ground that it was not stamped as required 
by the laws of the United States; and it appeared that said 
uate did not have any stamp at all upon it, and never had been 
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stamped as required by the internal revenue laws of the United 
States. The court overruled the objection, and allowed the 
note to be read in evidence, to which the defendant excepted.” 

“‘ While the plaintiff was on the stand as a witness for him- 
self, his counsel asked him, what motives or purposes induced 
him to let the company have the note on Haralson; to which 
question the defendant objected, because (1st) it called for a 
conclusion of the witness, and not the statement of a fact by 
him ; and because (2d) the intention must be found by the jury 
from other facts and circumstances, and it is an invasion of the 
province of the jury to permit the party to testify as to his inten- 
tions. The court overruled the objection, and allowed the wit- 
ness to answer the question; and the plaintiff stated, in reply,— 
1st, that he wanted the company to have the note, because the 
company was good, and the debt would be nearer to him, where 
he could watch it ; 2d, that he wanted the debt secure, so that he 
could get the interest on it ; and, 3d, that he did not remember 
any other motive or purpose in parting with the note. The 
defendant objected to these several answers of the witness, and 
moved the court to exclude them; but the court overruled the 
objection, and the defendant excepted.” 

Several other exceptions were reserved by the defendant to 
the rulings of the court on questions of evidence, which require 
no particular notice. The defendant requested nine charges in 
writing, all of which the court refused to give as asked, but 
gave some of them with qualifications. The first three charges 
related to the power of Campbell, as president, to bind the 
company by the loan of money and the execution of the note 
sued on; and these charges are not noticed in the opinion of 
this court. The other charges were as follows : — 

“4. If the plaintiff loaned money, or a note on W. B. Har- 
alson, to the defendant, with a knowledge that the money, or 
the proceeds of the note, was desired by the defendant to ena- 
ble it to erect iron works, to manufacture iron for the Confed- 
erate States government, to be used by it for military purposes 
in the war against the United States; and the note sued on 
was given in consideration of the money or note so loaned by 
plaintiff to defendant, then the plaintiff cannot recover in this 
action.” This charge the court refused as asked, but gave it 
with this qualification: “ Mere knowledge by the plaintiff of 
the illegal conduct or intention of the defendant is not suffi- 
cient to vitiate the contract between them. Some participa- 
tion, however small, in the illegal act then being done or con- 
templated, or intention to aid in it, must enter into the contract, 
to have that effect; which participation or intention must be 
determined by the jury from the evidence.” 

“5. If the plaintiff let the defendant have money, or a note 
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on a third person, with knowledge that such money or note, or 
the proceeds thereof, were obtained by the defendant to enable 
it to make iron for the Confederate States government, to be 
used by that government for military purposes in the late war 
with the United States; and the said money or note was so 
used in making iron; and the consideration of the note sued 
on is the money or note so obtained by the defendant from the 
plaintiff, then the plaintiff cannot recover in this action.” The 
court refused this charge as asked, but gave it with the same 
qualification. 

“6. If the jury believe, from the evidence, that the defend- 
ant was engaged in building iron works, to make iron for the 
Confederate States government; and that the plaintiff, while 
the defendant was building said iron works, loaned the defend- 
ant money, or a note on a third person, knowing that such 
money, or note, or the proceeds thereof, was obtained to enable 
said defendant to build its iron works, to make iron for the 
Confederate States government, to be used by it for military 
purposes in the war with the United States; and that the 
money or note, or the proceeds of the note, were used in build- 
ing said iron works to make iron for the Confederate States ; 
and that the consideration of the note sued on is the money or 
note, or proceeds of the note, so obtained by defendant from 
plaintiff, — the jury should find for the defendant.” 

“7. If the jury believe, from the evidence, that the defend- 
ant was building iron works, to make iron for the Confederate 
States government, or was making iron for said government ; 
and that the plaintiff, while the defendant was thus engaged, 
loaned the defendant money, or a note on a third person, know- 
ing that the money, or note, or the proceeds of the note, was 
procured to enable the defendant to build its iron works to 
make iron for the Confederate States government, or to make 
iron for the Confederate States, to be used by said government 
for military purposes in the war with the United States; and 
that the consideration of the note sued on is the money, or note, 
or proceeds of the note, so obtained by defendant from plaintiff, 
— then the jury should find for the defendant.” 

“8. If the jury believe, from the evidence, that the plaintiff 
loaned to the defendant money, or a note on William B. 
Haralson, with knowledge that the money, or the proceeds 
of the note, was obtained to enable the defendant to build 
iron works to make iron for the Confederate States govern- 
ment, to be used by that government for military purposes in 
the war between it and the United States ; and that the note 
sued on was given in consideration of the money or note so 
loaned, — then the consideration of said note is illegal; and ille- 
gality of consideration is a good defence in law, notwithstand- 
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ing it may, in morals, be regarded as dishonest, unconscientious, 
and immoral.” 

«9, If the jury believe, from the evidence, that the plaintiff 
loaned to the defendant money, or a note on W. B. Haralson, 
with knowledge that the money or note was obtained by 
the defendant to enable it to build iron works to make iron 
for the Confederate States, to be used by that government for 
military purposes in the late war with the United States; and 
that the note sued on was given in consideration of the money 
or note so loaned, — then the consideration of said note is ille- 
gal; and illegality of consideration is a good defence in law, 
notwithstanding it may, in morals, be considered dishonest, 
unconscientious, and immoral.” 

The court refused each of these charges as asked, but gave 
each with the same qualification as that annexed to the fourth 
charge, as above quoted. To the refusal of each charge asked, 
and to the qualification annexed to each of them, exceptions 
were reserved by the defendant ; and these rulings of the court, 
together with its several rulings on questions of evidence, are 
now assigned as error. 
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Jno. T. HEFLUN, for appellant. 
FostER & FORNEY, contra. 


B. F. SAFFOLD, J.— Many of the errors assigned are 
sufficiently decided in Ozford Iron Co. v. Spradley (same case), 
46 Ala. 96. All of the charges asked by the defendant and 
refused by the court, in respect to the illegal complicity of the 
transaction with the rebellion, are identical in substance with 
those passed on when the case was here before. They ought 
to have been given on that authority, and also of Milner, 
Wood § Wren v. Patton, at January term, 1874. 

If, however, Spradley loaned Haralson’s note to this com- 
pany in a general way, without reference to its business, to be 
used as it pleased, but without any understanding that it was to 
be used in building works for the manufacture of iron for the 
Confederate States, or any other illegal purpose, his mere knowl- 
edge that it was engaged in such illegal business, and might 
possibly or probably use the funds so obtained from him in ad- 
vancing such work, would not affect his contract injuriously. 
The company is shown to have had other business, and, conse- 
quently, other expenses, not inseparable from that which was 
illegal ; and neither it nor its corporators were in a state of 
excommunication. 

2. As no intention to evade the payment of the stamp duty 
was proved, the note, the foundation of the suit, was properly 
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admitted in evidence without the stamp. Lvghtfoot v. Lev- 
erett, at the present term. 

3. As the jury must find the intention with which Spradley 
made the contract, from the facts testified to, it would embar- 
rass them to do so, if he simply told them what was his inten- 
tion. A party, testifying for himself, cannot be given this 
advantage over other witnesses. His evidence on this point 
ought to have been excluded. 

The evidence of Patterson, in reference to the receipt given 
by the plaintiff to W. S. Knox, was properly excluded, as no 
account appears to have been given of the receipt. itself, 
which is presumed to have been in the possession of the de- 
fendant. 

The excluded testimony of Knox and Campbell ought to 
have been admitted. But it is not seen how the defendant 
was damaged, as the facts which it tended to prove were abun- 
dantly established by other evidence. 

The judgment is reversed, and the cause remanded. 


Giovanni v. First National Bank. 


Action for Damages against Plaintiffs in Attachment, for Sale of Ex- 
empt Property. 


Exemption of partnership property ; misjoinder of plaintiffs. — If partnership prop- 
erty is levied on, and each partner asserts a claim of exemption to his interest 
therein, their joint interest in the property is thereby severed, and they cannot 
maintain a joint action against the attaching plaintiffs for selling the property 
under the levy. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by John Giovanni and Antoni 
Guily, against the appellee, to recover damages for the illegal 
sale of certain personal property, alleged to be of less value 
than $2,000, on which an attachment was levied by the sheriff, 
at the suit of the said bank, against the appellants as partners, 
doing business under the firm name of John Giovanni & Com- 
pany; and which was sold by the sheriff under the attach- 
ment, acting under instructions from the bank, after the appel- 
lants had made and filed their separate claims of exemption, 
verified by affidavit, each claiming an undivided half interest 
in the property. The complaint alleged the plaintiffs’ joint 
ownership of the property at the time of the levy, their claims 
of exemption after the levy, copies of which were annexed as 
exhibits, and the subsequent illegal sale under the instructions 
of the bank ; but there is no averment that the plaintiffs were 
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partners, and no allusion whatever to the partnership, except 
that in the inventory, or schedule of the property, annexed to 
the complaint, it is described as the “ stock of merchandise 
belonging to John Giovanni & Co.” The court sustained a 
demurrer to the complaint, on the ground of a misjoinder of 
plaintiffs ; and the judgment on the demurrer is now assigned 
as error. 


Winter & WINTER, for appellants, cited 2 Hilliard on 
Torts, 287; Parsons on Partnership, 2, 400, 440; 1 Chitty’s 
Pleadings, 64; Lane v. Darby, 11 Miss. 105; Croyton v. 
Lethebye, 2 Saunders, 115; Webber v. Baker, 2 Wilson, 423. 


STONE & CLOPTON, contra. 


BRICKELL, J.— When there is no community of interest, 
parties cannot join in an action ex contractu, or ex delicto. 
A misjoinder of plaintiffs, apparent on the record, is fatal on 
demurrer, motion in arrest of judgment, or writ of error. 1 
Chit. P]. 66. It is settled by former decisions, that each part- 
ner may claim an exemption of property from liability for the 
payment of debts out of his share of the partnership property. 
Dunklin v. Kimball, at the last term. If the exemption is 
claimed, the joint interest in the property exempt is severed, 
and it becomes the separate property of the partner asserting 
the exemption. If it remained joint property, it would be 
subject to legal process against the partnership, for the part- 
nership cannot claim an exemption; that is the personal right 
of the individual partners. The partnership cannot maintain 
an action for the taking and sale of property exempt. Each 
partner can maintain a separate action for the taking and sale 
of property exempt to him under the law. It is his separate 
property which is taken, and his individual right which is 
invaded. A copartner may not join with him in the action, 
for itis no wrong to him that his separate property is taken, 
and he can have no interest in the recovery. It is apparent 
that there is a misjoinder of plaintiffs; and on this ground, 
the judgment of the circuit court, sustaining the demurrer to 
the complaint, was correct. It is unnecessary to notice the 
other causes of demurrer assigned in the cireuit court. 

The judgment is affirmed. 
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Fielder v. Montgomery & Eufaula Railroad 
Company. 
Bill in Equity to enjoin Municipal Tax in Aid of Railroad. 


Subscription by town or county in aid of railroad ; validity of.— The act ap- 
proved December 31, 1868, authorizing counties, cities, and towns to subscribe for 
stock in railroad companies, on an affirmative vote of the citizens at a special clec- 
tion held for that purpose (Sess. Acts 1868, p. 514), having been held by this court 
to be a constitutional exercise of power by the legislature ; a subscription of stock 
by a municipal corporation, made in response to a proposition from a railroad 
company duly organized, and on an affirmative vote of the citizens, at a special 
election held in substantial compliance with the terms of the statute, cannot be 
held invalid, nor a tax levied to pay the interest on its bonds enjoined, at the suit 
of citizens and tax-payers, on account of irregularities, not fraudulent, in any of 
the proceedings preceding the subscription, which were not objected to before the 
subscription was made and the bonds issued ; such, for instance, as an informality 
in the proposition of the railroad company, or the want of an exact conformity 
between the proposition and the subscription, or the failure of the municipal 
authorities to enter their action on their minutes within ten days, or to hold the 
election within thirty days. 


APPEAL from the Chancery Court of Bullock. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 13th July, 1871, by 
James H. Fielder and others, citizens of Bullock county, and 
tax-payers in the town of Union Springs, against the corporate 
authorities of the said town, and the Montgomery and Eufaula 
Railroad Company. Its object was to enjoin the collection of 
a special tax, levied by the corporate authorities of said town to 
pay the interest on certain bonds, amounting to $25,000, which 
had been executed by said municipal corporation, and delivered 
to said railroad company, under the town’s subscription to the 
capital stock of the railroad company. Copies of the proceed- 
ings of the two corporations were made exhibits to the bill 
and answer, and were all the evidence in the cause. The 
resolutions of the railroad company, under which a proposition 
was submitted by its president to the corporate authorities of 
the town, were as follows: “ Montgomery, Ala., January 22, 
1869. At a meeting of the board of directors of the Mont- 
gomery and Eufaula Railroad Company, this day held in pur- 
suance to call, there were present, L. Owen, president, B. Hall, 
Josiah Morris, T. Joseph, C. L. Matthews, B. H. Micou, and 
A. F. Given, directors. A quorum being present, the meeting 
was called to order, and the following preamble and resolutions 
were offered, which were adopted unanimously: ‘ Whereas, 
the best interests of this company demand the speedy construc- 
tion of this road to Union Springs, and, for this purpose, it 
becomes necessary to increase the capital stock of the com- 
pany; therefore, be it resolved, that the president be, and he 

VOL. LI. 











tn a A.) 


ee a SS oe 


wawysy OS 


. oo 








1874.] OF ALABAMA. 179 


[Fielder v. Montgomery and Eufaula Railroad Co.] 


is hereby, authorized, empowered, and directed to call upon 
the intendant and town council of Union Springs, in their cor- 
porate capacity, to subscribe to the capital stock of this com- 
pany for the amount of twenty-five thousand dollars, and to 
pledge to said intendant and town council the faithful applica- 
tion of said fund towards the construction of that portion of 
the road between Mitchell’s Station and Union Springs.” 
“ Office of Montgomery and Eufaula Railroad Company, March 
2, 1869. At a meeting of the board of directors, held this 
day, L. Owen, A. F. Given, B. H. Micou, C. L. Matthews, 
Thomas Joseph, Josiah Morris, and J. C. B. Mitchell being 
present, it was unanimously resolved, that the president be, 
and he is hereby, authorized and directed to solicit from the 
intendant and town council of Union Springs, in their corpo- 
rate capacity, a subscription to the capital stock of this com- 
pany for the amount of twenty-five thousand dollars, and to 
pledge to them the faithful application of said funds towards 
the construction of that portion of the road between Mitchell's 
Station and Union Springs.” 

The proposition submitted on behalf of the railroad com- 
pany, as contained in a letter addressed by Col. Louis Owen, 
president, to the corporate authorities of the town, dated 
January 25, 1869, was in these words: ‘* Gentlemen, — It being 
the earnest desire of the board of managers of this company to 
push forward without delay the construction of the railroad to 
your town, and in order to accomplish this result the means 
must be raised, and I am directed to submit for your consid- 
eration the following propositions, to wit: It is proposed by 
the board of managers to solict aid of the intendant and town 
council of Union Springs, in their corporate capacity, by a sub- 
scription to the capital stock of this company, for the amount 
of twenty-five thousand dollars (two hundred and fifty shares, 
at $100 per share), to be paid in the bonds of Union Springs, 
bearing eight per cent. interest, this company issuing therefor 
their certificate of stock. I attach hereto a copy of the resolu- 
tions adopted by the board.” 

The proceedings of the corporate authorities of the town 
were shown in the following extracts from their minutes: 
“ January 29, 1869. Councilman Locke offered the following 
resolution, which was adopted: ‘Resolved, that a committee 
of three members of this board, the intendant to be included, 
be appointed, to communicate with the board of directors of 
the Montgomery and Eufaula Railroad Company, to ascertain 
whether said board of directors will receive the bonds of the 
town of Union Springs in payment of the subscription of said 
town to the capital stock of said railroad, provided the pay- 
ment of said bonds be conditioned upon the said railroad com- 
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pany completing said road to the town of Union Springs 
within twelve months from the issuing of said bonds.’ In 
compliance with the above resolution, the following committee 
were appointed: T, Pullum, intendant, H. Peebles, W. B. 
Locke.” .... “ March 8, 1869. The following resolutions 
were presented by Councilman McCall: ‘1. Resolved, that in 
response to the application of Col. L. Owen, and in conformity 
to the express wishes of the town meeting recently held, the 
council will submit the question of subscription or no subscrip- 
tion to the capital stock of the Montgomery and Eufaula Rail- 
road Company to the voters of Union Springs, at an election 
to be held on Monday, the 12th day of April, 1869, upon the 
following terms, to wit: The amount of subscription shall be 
$25,000, payable in bonds having twenty years to run, and 
bearing eight per cent. per annum interest in currency. 2. 
That if said subscription is authorized and made, $5,000 of the 
bonds shall be issued, to be used between the 25th and 31st 
miles of said road, begmning at Montgomery, and the re- 
mainder of said bonds shall be issued whenever said railroad 
can use them on the portion of the road between the 30th mile 
and Union Springs. 3. That the intendant appoint two man- 
agers to hold said election, who shall hold and manage the 
same as the law prescribes. 4. That those favorable to said 
subscription shall indorse on their tickets Subscription, and 
those opposed No subscription. 5. That the clerk of the coun- 
cil shall give thirty days’ notice of said election, in the Union 
Springs Times.’ ‘The above resolutions were taken up serta- 
tem, and, with some slight alterations and amendments, were 
adopted as they now stand. Councilmen Baskin and Glover 
were appointed managers of the election.” .... “ April 12, 
1869. The committee to whom was referred the management 
of an election for subscription or no subscription make the fol- 
lowing report, which was adopted, and ordered to be spread 
upon the minutes, to wit: ‘To the intendant of the town of 
Union Springs: Your committee, to whom was referred the 
management of an election ordered for subscription or no sub- 
scription to the capital stock of the Montgomery and Eufaula 
Railroad Company, payable in the bonds of the town, to the 
amount of twenty-five thousand dollars, have discharged the 
duty assigned them, and report the following as the result of 
the polls: Subscription received all the votes cast.’ All of 
which is respectfully submitted.” (Signed by G. W. Baskin 
and N. O. Glover.) ‘On motion of Councilman McCall, the 
intendant was directed to notify Col. L. Owen, president of 
the M. & E. Railroad Company, of the favorable action of the 
citizens in voting unanimously for the subscription of twenty- 
five thousand dollars to said road.” ... . ‘* August 30, 1869. 
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On motion of Councilman McCall, the intendant was instructed 
to issue five thousand dollars of the town bonds, and deliver 
them to the president of the Montgomery and Eufaula Rail- 
road Company, and to deliver the remaining twenty thousand 
as they may be called for by the president, after the road 
reaches thirty miles.” 

The bill alleged, that the proceedings connected with the 
subscription and execution of the bonds * were had without 
any legal authority ; that the railroad company did not, prior 
to the subscription, by its president and a majority of its direc- 
tors, in writing propose to the mayor and council of said town 
that it should subscribe for and take any amount of capital 
stock named in such writing, at a certain price per share, and 
pay for the same in the bonds of the town; and that no such 
proposition in writing was ever delivered to the corporate au- 
thorities of said town ; and that a majority of the corporate au- 
thorities of said town did not approve any such proposition, or 
pass any resolution to that effect, nor enter the same upon its 
minutes within ten days after receiving it, nor submit any such 
proposition, or order any special election of said town to be 
had within thirty days after the adoption of any such resolu- 
tion; and that no such proposal was ever submitted by the 
corporate authorities of said town, or a majority of them, to 
the qualified voters of said town ;” and that a majority of the 
qualified voters of the town did not vote at the election. On 
the filing of the bill, a fiat for an injunction was granted by 
Hon. JAMES Q. SMITH, the judge of the second judicial circuit. 
Each of the defendants filed an answer, in which they incor- 
porated a demurrer to the bill for want of equity, and insisted 
on the validity of the subscription and bonds, and a substantial 
compliance with the terms of the statute by the two corpora- 
tions; but they admitted the irregularities in the proceedings 
which were specified in the bill and shown by the copy of the 
proceedings above set forth. 

On final hearing, on pleadings and proof, the chancellor dis- 
missed the bill; and his decree is now assigned as error. 


Stone & Corton, for the appellants, cited the case of 
Trammell v. Pennington (45 Ala. 673), and insisted that the 
proceedings did not show a substantial compliance with the 
terms of the statute authorizing counties, cities, and towns to 
subscribe to the capital stock of railroads. 


Warts & Troy, contra, relied on Ex parte Selma § Gulf 
Railroad Co. 45 Ala. 696. 


PETERS, C. J. — This is a bill to enjoin the collection of 
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a tax levied by the corporate authorities of the town of Union 
Springs in this State, for the purpose of paying the interest of 
certain bonds issued by said corporation, and delivered to the 
Montgomery and Eufaula Railroad Company, to pay for the 
subscription of said town to the stock of said railroad com- 
pany. The bill was dismissed on the hearing below, and the 
complainants in that court bring the decree of dismissal to this 
court for review. The decree is the only error assigned. 

In the case of Ex parte Selma § Gulf Railroad Company, 
at the June term of this court in 1871, it was determined that 
the legislature of this State, under the present constitution, 
‘has power to authorize a county, as a body corporate, to sub- 
scribe for stock in a railroad company, if the people choose to 
do so by a popular vote to that effect.” 45 Ala. 696. The 
subscription, and the issue of the bonds in this controversy, 
grew up under the provisions of the act of the 31st of Decem- 
ber, 1868, which was the act construed and pronounced valid 
in the case above cited. Acts of Ala. 1868, p. 514, No. 172. 
It seems now to be the settled law, that where the power to 
make the subscription and to issue the bonds, or to impose a 
tax necessary for its payment, is once shown to exist, the obli- 
gation to pay cannot be denied, or repudiated. The consent to 
the * subscription” is a consent to the issuance of the bonds, 
and an obligation to pay them ; and it is a consent also to the 
tax necessary for this purpose, if that is the mode allowed by 
law for raising the funds required for their payment. 45 Ala. 
730, 731. Here, the corporations were fully organized on both 
sides, and capable of contracting to the full extent of the obli- 
gations they each undertook to perform ; and they substantially 
pursued the mode authorized by law for this purpose. 

Speaking upon this important question, the supreme court of 
the United States, quoting the language of the supreme court 
of Wisconsin, says: ‘* The power of municipal corporations, 
when authorized by the legislature to engage in works of inter- 
nal improvement, such as the building of railroads, canals, har- 
bors, and the like, or to loan their credit in aid thereof, and to 
defray the expenses of such improvements, and make good 
their pledges by an exercise of the power of taxing the persons 
and property of their citizens, has always been sustained, on the 
ground that such works, although they are in general operated 
and controlled by private cor porations, are nevertheless, by 
reason of the facilities which they afford for trade, commerce, 
and intercommunication between different and distant portions 
of the country, indispensable to the public interests and public 
functions. It was originally supposed that they would add, 
and subsequent experience demonstrated that they have added, 
vastly and almost immeasurably, to the general business, the 
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commercial prosperity, and pecuniary resources of the inhabi- 
tants of cities, towns, villages, and rural districts through 
which they pass, and with which they are connected. It is in 
view of these results, the public good thus produced, and the 
benefits thus conferred upon the persons and property of all 
the inhabitants composing the community, that courts have 
been able to pronounce them matters of public concern, for the 
accomplishment of which the taxing power might lawfully be 
called into action.” Olcott v. The Supervisors, 16 Wall. 678, 
691, 692; Hashrouk v. Milwaukee, 3 Wisc. 612. In this im- 
portant case, the highest judicial tribunal in the nation de- 
clares, in effect, that if the power to make the subscription, 
and to issue the bonds for its payment, exists at the time of the 
subscription and issuance of the bonds, their obligation must 
be complied with, and this obligation will be enforced by the 
national power. As a deduction from this conclusion, which is 
certainly eminently just, it must follow that mere irregularities, 
not fraudulent, which may have intervened in the exercise of 
the authority to make the subscription and issue the bonds for 
its payment, must be held to be waived, if not objected to prior 
to the issuance of the bonds and the performance by the rail- 
road corporation of its part of the daty imposed, in considera- 
tion of the aid thus afforded. 

This case is not at all analogous to the case of Trammell v. 
Pennington et al. 45 Ala. 673. In this latter case, the rail- 
road company was not fully organized before the attempt to 
procure the subscription was made; and for this reason, the 
attempt to procure it was enjoined. Here, this capital objec- 
tion does not exist. The bill and proofs in this case do not 
show a sufficient objection to the levy and collection of the tax 
complained of, to justify the interference of a court of equity. 
It was, therefore, properly dismissed. 

The judgment of the court below is affirmed, with costs. 


Wright & Wife ». Merriwether’s Administrator, 


Action against Husband and Wife, for Necessary Family Supplies. 


1. Liability of wife’s statutory separate estate for house rent. — The wife’s statutory 
separate estate is liable for house rent (Rev. Code, § 2376), if it was necessary for 
the family, and suitable to their degree and condition in life. But these condi- 
tions must concur, and must be found by the jury from the facts proved. A 
charge which assumes that there can be no necessity to rent when the wife owns a 
suitable house of her own, and a charge which, ignoring her ownership of another 
house, makes the liability of her estate depend on the suitableness of the rented 
house, are equally erroneous; but, in determining the question of necessity, the 
fact that the husband owns a dwelling-house in another State is not a proper sub- 
ject of consideration by the jury. 





cee 








184 SUPREME COURT [June Term, 


[Wright v. Merriwether’s Administrator. ] 


2. Tax-assessor’s books ; admissibility as evidence to prove ownership of property. — 
Returns of property made to a tax-assessor, as to the ownership of property, are 
admissions against the party making them; but, as to any other person, they are 
mere hearsay. 


APPEAL from the Circuit Court of Greene. 

Tried before the Hon. LUTHER R. SMITH. 

This action was brought by Robert Crawford, as the admin- 
istrator of Willis Merriwether, deceased, against John VY. 
Wright and his wife, Georgia H. Wright ; and was founded 
on a promissory note for six hundred dollars, signed by both of 
the defendants, and given for the rent of a house and lot in 
the town of Eutaw during the year 1866, and also on the orig- 
inal consideration for which the note was given. The com- 
plaint alleged, that the defendants were husband and wife at 
the time the debt was contracted; that the renting of the 
house was necessary for the family, and suitable to their de- 
gree and condition in life; and that Mrs. Wright, both at the 
time the debt was contracted, and at the time when the suit 
was brought, was possessed in her own right of certain real 
estate, which was particularly described. There was a de- 
murrer to the complaint, which was overruled; and the de- 
fendants then pleaded the general issue, and a special plea 
denying the plaintiff's ownership of the note; and issue was 
joined on both of these pleas, and a trial by jury had, which 
resulted in a verdict for plaintiff, for 3882. The material 
facts of the case, and the main charge of the court in reference 
to them, are stated substantially in the opinion of the court. 
The charges given by the court, the refusal of several charges 
asked by the defendants, the overruling of the demurrer to the 
complaint, and several rulings on questions of evidence, are 
now assigned as error. 


CoLEMAN & MorGA\, for appellants. 
CRAWFORD & MOBLEY, contra. 


B. F. SAFFOLD, J.— The appellee, as the administrator 
of Willis Merriwether, recovered a judgment subjecting the 
separate estate of the appellant, Mrs. Wright, to the payment 
of a note executed by her husband, the appellant, John V. 
Wright, and herself, given for the rent of a dwelling-house. 
There is no doubt that the consideration of the note is the sub- 
ject of the liability of the wife’s separate estate, if the essen- 
tial circumstances were present in the transaction. The proof 
showed that the husband had in Tennessee an estate, including 
a dwelling-house, worth twenty thousand dollars, but that he 
was in debt twenty-five thousand dollars. The wife had a 
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separate estate worth, perhaps, about twenty thousand dollars. 
It consisted principally of lands, on a portion of which was a 
small log-house, with some out-houses adjoining or near to it. 
The family lived in this house a year or more, after their occu- 
pancy of the rented house, and then removed to Tennessee ; but 
they made some additions to the log-house, to render it more 
comfortable. The rent agreed to be paid was $600, for one 
year. ‘The court charged the jury, so far as it is necessary to 
review it, that the wife’s separate estate was liable, if the house 
“was suitable to the degree and condition in life of the family, 
and for which the husband would be responsible at common 
law;”’ and refused to charge, that it was not liable, if ** John 
V. Wright had a residence in Tennessee, and Georgia H. 
Wright had a residence on her plantation near Eutaw in 
Greene county, either of which was suitable to the degree and 
condition of the family.” 

The charge of the court is subject to the objection, that it 
excluded from the jury any consideration of the possession by 
this family of another house, sufficiently suitable to their de- 
gree and condition in life. Not even a supplying to the family 
of the most indispensable articles would be a charge against 
the husband in invitum, if there was no necessity for it. A 
supposition of necessity on the part of the vendor would not 
alter the case, unless he was cognizant of some circumstances 
which justified his belief, and, indeed, almost proved the ne- 
cessity. The charge refused is objectionable, because it makes 
the suitableness of the house to the degree and condition of 
the family the test of the necessity for another house, without 
reference to any of the circumstances which might render it a 
duty for the family to remove from it. 

We do not think the house in Tennessee need be taken into 
consideration at all. It is beyond the jurisdiction of our courts 
and laws, and we cannot adapt our legislation and judicial ac- 
tion to those of another State. 

2. Returns of property made to the tax-assessor are but ad- 
missions of the facts contained therein, by the persons making 
the returns. There is no presumption that the person alleged 
in them to be the owner of the property described is really so. 
Taxes are so universally regarded as charges rather against the 
property than its owner, that particularity in ascribing owner- 
ship cannot be said to be observed. Except as admissions, 
such returns are no more than hearsay. 

The demurrers were properly overruled. It seems unneces- 
sary to consider this case at greater length. When the sub- 
ject, for which the liability of the wife’s separate estate is 
claimed, is a proper one, the necessity for the transaction by 
which it is proposed to bind it must be found by the jury from 
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all the evidence. It is insisted for the defence in this case, 
that the husband rented the house in town for his own conven- 
ience, or necessity, in order to practise law, and that when he 
found such practice unremunerative, he withdrew to the log- 
house in the country. On the other hand, there is evidence 
tending to show that he had to enlarge the house, and other- 
wise improve it, to make it comfortable. Then again he aban. 
doned it, and returned to Tennessee. The jury only can tell 
what such evidence proves. 
The judgment is reversed, and the cause remanded. 


Sims, Harrison & Co. v. Jacobson & Co. 


Attachment against Non-Resident. 


1. Action by or against partnership ; description of partners’ names.— In an ac- 
tion by a partnership, commenced by attachment, if the individual names of the 
several partners are not stated in the writ, bond, or affidavit, the defect is good 
matter for a plea in abatement; but in an action against a partnership, the statute 
(Rev. Code, § 2538) dispenses with the necessity of stating the partners’ names. 

2. Plea denying defendant’s ownership of property attached. — That the defendant 
is not the owner of the property attached, is not good matter for a plea in abate- 
ment of the attachment suit. 

3. Amendment of writ, affidavit, and bond. — When an attachment is sued out by 
a partnership, against a partnership, and the names of the individual partners are 
nowhere stated, the affidavit, bond, and attachment may be amended, on motion, so 
as to set out their names. 

4. Amendment of complaint.—In an action between two partnerships, com- 
menced by attachment, the complaint may be amended on motion (Rev. Code, 
§ 2809), by inserting the individual names of the partners composing the two 
firms. 

5. Plea of bankruptcy. — A discharge in bankruptcy, obtained by the defendant 
after the issue and levy of an attachment, cannot be pleaded by him in abate- 
ment of the attachment suit. As to him, the lien of the attachment continues, 
notwithstanding his discharge ; his assignee only can have it dissolved. 

APPEAL from the Circuit Court of Sumter. 

Tried before the Hon. LUTHER R. SMITH. 

This action was brought by the appellants, and was com- 
menced by attachment on the ground of the defendants’ non- 
residence. The affidavit for the attachment was made by Thos. 
W. Sims, and stated that the defendants, “ Jacobson & Co.,” 
were indebted to “Sims, Harrison & Co.;” and the names of 
the parties were so stated in the attachment and bond, without 
any designation of the partners’ names. The attachment was 
sued out in April, 1872; and at the return term, in October fol- 
lowing, a complaint was filed, in which the parties were described 
as before. At the same term, the defendants entered a special 
appearance, and filed five pleas in abatement, which were duly 
verified by affidavit. The first was, that the names of the in- 
dividual partners composing the plaintiffs’ firm were nowhere 
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stated ; the second, that the names of the partners composing 
the defendants’ firm were nowhere stated ; the third, that said 
Jacobson & Co. had no interest in the property attached; the 
fourth, that in May, 1872, said Jacobson & Co. had filed their 
petition in the proper United States court in Mississippi, asking 
to be adjudged voluntary bankrupts, and had regularly ob- 
tained their certificate of discharge as bankrupts; and the fifth, 
that the bond was not conditioned as required by law. They 
also submitted a motion to quash the attachment, on the 
grounds stated in their several pleas ; and the plaintiffs sub- 
mitted counter motions, asking leave to amend the complaint, 
the attachment, bond, and affidavit, by inserting the individual 
names of the partners composing the two firms. The court 
overruled the motions to amend, and quashed the attachment ; 
to which the plaintiffs excepted, and which they now assign as 
error. 


R. H. SmirH and TxHos. Coss, for appellant. 
SNEDICOR & COCKRELL, contra. 


BRICKELL, J.— The attachment was sued out by the 
plaintiffs in their firm name, neither the writ, bond, or affidavit 
disclosing the individual names of the several partners. In 
process and pleading, at common law, certainty with regard to 
the parties to the suit was indispensable. Therefore, a writ or 
declaration, by or against a partnership, must have mentioned 
the names of the partners. 1 Chitty’s Pl. 256; Reid ¢ Co. v. 
McLeod, 20 Ala. 576; Sanford v. Patton, Donegan ¢ Co. 44 
Ala. 584. This common-law rule is unchanged, as to suits by 
a partnership. The first plea in abatement to the attachment 
was, therefore, properly sustained. But the second plea in 
abatement should not have been sustained. ‘The statute (R. 
C. § 2538) authorizes a suit against partners by their common 
name, the judgment binding only the joint or partnership 
property. 

2. The third plea in abatement, alleging that the property 
levied on by the attachment was not the property of the de- 
fendants, cannot be sustained. The office of an attachment, 
under our statutes, is not only the creation of a lien on the 
property seized, to be followed by a judgment of condemna- 
tion, but it is to obtain a judgment operating in personam, as 
fully as if rendered on personal service of ordinary process. 
Its levy is equivalent in all respects to the service of process 
purely personal, and the court has jurisdiction to hear, deter- 
mine, and pronounce judgment in the cause, as it would have 
if it had been commenced by such process. Therefore, it was 
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long since settled, that the defendant in attachment should not 
plead in abatement, denying his ownership of the property 
levied on. King v. Bucks, 11 Ala. 217. 

3. It is not necessary to determine whether or not the mat- 
ter of the fifth plea is sufficient to abate the attachment, or 
whether, construing the bond, as it must be construed, in con- 
nection with the affidavit and writ, it would be regarded as a 
mere clerical misprision amended by them. The complaint 
filed pursued the writ of attachment, in its description of the 
parties plaintiff and defendant. The plaintiffs asked leave to 
amend all these, by setting out the individual names of the 
several partners, and to amend the bond, so that it should con- 
form to the amended affidavit, writ, and complaint. The court 
refused to permit the amendment. As to the bond, the statute 
expressly provides, that “ no attachment must be dismissed for 
a defect in, or want of a bond, if the plaintiff, his agent, or 
attorney, is willing to give or substitute a sufficient bond.” 
R. C. §§ 2989-90. The bond is intended to protect the de- 
fendant against the wrongful or vexatious suing out of the writ, 
and to afford him the means of redress if the writ is so sued 
out. This protection is fully afforded him, if the bond, as a 
prerequisite to the continued prosecution of the suit, can be 
compelled, whenever he calls the attention of the court to the 
insufficiencies of the bond filed, or to the want of any bond. 
The statute declares, ‘* The attachment law must be liberally 
construed, to advance the manifest intent of the law ; and the 
plaintiff, before or during the trial, must be permitted to amend 
any defect of form in the affidavit, bond, or attachment; and 
no attachment must be dismissed for any defect in, or want of 
a bond, if the plaintiff, his agent, or attorney, is willing to give 
or substitute a sufficient bond.” R. C. § 2990. The con- 
struction of this statute has been, that, as to the affidavit and 
writ, it distinguishes carefully between defects of form and 
defects of substance, the first being curable, while the last are 
not the subject of amendment. Hall v. Brazleton, 40 Ala. 
406. The matters of substance in an affidavit for an attach- 
ment are: the existence of a debt, its amount, and that it is 
justly owing from the defendant to the plaintiff ; that some one 
of the causes for which an attachment may issue exists ; and 
a negation of a purpose to vex or harass the defendant. Hall 
v. Brazleton, supra. All else than these is mere matter of 
form. A misstatement of the amount or character of the debt, 
or a misdescription of the plaintiff or defendant, would be, 
within the meaning of the statute, a matter of form, not of 
substance. There would be a debt owing from the plaintiff to 
the defendant, whether its amount and character are correctly 
or incorrectly stated. The statement of the amount is neces- 
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sary, only to show the jurisdiction of the court, and the penalty 
which should be prescribed in the bond. It is the fact of the 
debt, rather than its amount or character, which is matter of 
substance. So, the character in which plaintiff or defendant 
sues or is sued, is not the matter of substance, but the right 
of the one to sue, and the liability of the other to be sued. 
Whether the plaintiff sues individually, or in a representative 
capacity, or whether the defendant is sued in the one or the 
other capacity, is matter of form ;-the substantial fact being, 
that the one has a right to sue, and the other the liability to be 
sued, by attachment ; or, if the ground on which the attach- 
ment is prayed is imperfectly or inaccurately stated, it is mat- 
ter of form, amendable under the statute. 

Attachments are often issued by justices of the peace, and 
clerks of court, not versed in legal forms, or impressed with a 
sense of the necessity of observing them. Prior to the statute, 
they were often quashed for a mere want of form, and the in- 
accuracies of the officer issuing them. ‘To remedy this, was 
the purpose of the statute; and it must be so construed as to 
effectuate that purpose. The amendment proposed in this case 
was the introduction of the names of the individual members 
of the several partnerships, plaintiff and defendant. The affi- 
davit and attachment clearly indicated that the plaintiffs were 
suing, and the defendants were sued, as partners. The pro- 
posed amendment did not change the character of the suit, or of 
the cause of action, on which alone it can be prosecuted. The 
court erred in refusing to allow it. Farrow v. Bragg, 30 Ala. 
261; Watts v. Womack, 44 Ala. 605. 

4. The amendment of the complaint should have been al- 
lowed. The only limit of the right of amendment, and the duty 
of the court in granting it, is, that there must not be a change 
in the form of action, or the substitution of a new cause of 
action, or an entire change of parties, plaintiff or defendant. 
Crimm v. Crawford, 20 Ala. 623; Agee v. Williams, 30 Ala. 
636; Smith v. Plank Road Co. Ib.650. The amendment pro- 
posed no change of parties, and no change of the cause of action 
originally averred. A debt due the partnership of Sims, Har- 
rison & Co. from the partnership of Jacobson & Co. must have 
been proved under the original, and must be proved under the 
amended complaint. The partnerships and their members were 
substantially before the court on the complaint as originally 
framed. A new party has not been introduced, which is unau- 
thorized by our statute of amendments; but the designation 
of the respective parties, plaintiff and defendant, is only made 
more specific and certain. ‘The amendment was proper — was 
the right of the plaintiffs, and the court erred in refusing it. 
Godbold v. Blair ¢ Co. 27 Ala. 592; Lewis vy. Locke, 41 
Verm. 11. 
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5. The plea in abatement setting up the defendant's peti- 
tion in bankruptcy, and the adjudication in bankruptcy, subse- 
quent to the issue and levy of the attachment, is a mere nullity, 
It furnishes no cause for abating or quashing the attachment, 
It may or not be ground for its dissolution, when properly pre- 
sented by a proper party. The bankrupt law authorizes the 
judge of the court in which proceedings in bankruptcy are 
instituted, to convey to the assignee all the estate, real and 
personal, of the bankrupt, and declares that the effect of the 
assignment shall be to dissolve all attachments against the es- 
tate made within four months next preceding the commence- 
ment of the proceedings. Bank. Law, § 14; Bump on Bank- 
ruptcy, § 52. The assignment cannot, ipso facto, operate the 
dissolution of an attachment pending in a state court. The 
proceedings and assignment in bankruptcy must be made 
known to that court, before a judgment of dissolution of the 
attachment can be rendered. Until they are made known, 
there is nothing on which to predicate such judgment. Of 
consequence, the attachment is legal and valid until dissolved, 
Bump on Bankruptcy, 366; In re Housberger, 2 Bank. Reg. 
92; In re Fortune, Ib. 662; Kent v. Downing, 44 Georgia, 
116. The assignee in bankruptcy may intervene in the state 
court, and obtain an order dissolving the attachment. Comer 
v. Mallory, 31 Ind. 468; Randell v. MeClain, 40 Ga. 162. 
The bankrupt cannot claim the dissolution. As to him, the 
lien of the attachment continues. His only right is, when final 
judgment is rendered, to interpose as a bar his discharge to a 
judgment operating against him personally. The right of the 
creditor is to a judgment so framed as to allow the bankrupt’s 
discharge its full and legal operation, and condemning the prop- 
erty bound by the lien of the attachment to the satisfaction of 
his debt. Peck v. Jenness, T How. 612. 

The judgment is reversed, and the cause remanded. 


Pepper & Co. v. George et al. 


Bill in Equity for Foreclosure of Mortgage, and Adjustment of Con- 
Jlicting Liens. 


1. Notice to agent or attorney. — Notice, actual or implied, to an agent, is notice 
to his principal ; yet, to charge the principal with implied notice of facts, because 
they were known to his attorney, the attorney’s knowledge must be acquired dur- 
ing the existence of his agency. 

2. Relinquishment of dower by wife joining in conveyance with husband. — When 
the wife joins with her husband in a mortgage of his lands, this is a mere relin- 
quishment of her inchoate right of dower, and not a purchase by the mortgagee of 
an outstanding incumbrance, for which he is entitled to any compensation or reim- 
bursement in a contest with other incumbrancers. 
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3. Who is purchaser for valuable consideration without notice. — A creditor, who 
takes a mortgage as security fora preéxisting debt, cannot claim protection against 
an outstanding vendor’s lien, as a purchaser for valuable consideration without 
notice, although he extended his debt, and discontinued a pending suit. 


APPEAL from the Chancery Court of Butler. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 15th January, 1870, by 
P. H. Pepper & Co. as partners, against John H. George, Eli- 
jah Reynolds, Edward Bowen, Mrs. C. C. Reynolds, John T. 
Posey, Mary Carter, and Lehman, Durr & Co. ; and sought to 
foreclose a mortgage on a storehouse and lot in Greenville, 
which was executed to complainants by said Elijah Reynolds 
and his wife, Mrs. C. C. Reynolds, to secure an indebtedness 
then due and owing to complainants by E. Bowen & Co., a firm 
composed of said Edward Bowen and Elijah Reynolds. At 
the time this mortgage was given, there were two prior mort- 
gages on the property, one in favor of said Posey, and the 
other in favor of Lehman, Durr & Co., both of which had 
been duly recorded. There was also an outstanding vendor’s 
lien for an unpaid part of the purchase-money due on a sale of 
the property by said Bowen to said Reynolds before any of 
these mortgages were given. The note of Reynolds for the 
unpaid purchase-money was transferred by Bowen to said John 
H. George on the 15th June, 1869 ; and said George had filed 
a bill to enforee his lien, and had obtained a decree for a sale 
of the property, when the bill in this case was filed. The com- 
plainants admitted the priority of the mortgages in favor of 
Posey and Lehman, Durr & Co. respectively, but denied all 
notice of the vendor's lien asserted by George, and claimed 
that, as against it, they were entitled to be protected as pur- 
chasers for valuable consideration without notice. The mate- 
rial facts of the case were thus stated by the chancellor : — 

‘* From an examination of the pleadings and evidence, the 
following facts appear to exist: In February, 1868, the de- 
fendant Bowen sold and conveyed to the defendant Reynolds 
a storehouse and lot in the town of Greenville, Alabama, for 
$3,400. Reynolds paid $1,000 in cash, and gave his note to 
Bowen for $2,400, due the Ist January, 1869. On the 15th 
June, 1869, Bowen transferred said note, with the vendor’s lien 
attached to it, to the defendant George, for a valuable consid- 
eration, being in payment of a debt for that amount owing by 
Bowen to him, for money loaned eighteen months before that 
time. On the 1st September, 1869, George filed his bill 
against Reynolds to subject the premises to the vendor’s lien, 
and obtained a decree in October, 1869. Defendant Reynolds 
executed a mortgage on all of said lot to defendant Posey on 
the 9th May, 1868, to secure the payment of $2,000 advanced 
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by him on that day to Reynolds. Posey had no knowledge of 
the outstanding vendor’s lien at the time he advanced his 
money and received his mortgage. This mortgage was re- 
corded on the 25th May, 1868; and it is admitted by counsel, 
that $529 of this debt is still due and unpaid. On the 12th 
April, 1869, defendants Reynolds and Bowen executed to de- 
fendants Lehman, Durr & Co. a mortgage on the west half of 
said lot, to secure the payment of si, 126 advanced to Rey- 
nolds on that day. This mortgage was recorded on the 15th 
April, 1869 ; and it is admitted by counsel, that there is now 
due on this debt $2,371. This mortgage was executed before 
Bowen transferred to George the note given by Reynolds for 
the purchase-money of the lot. Reynolds and his wife (Mrs. 
C. C. Reynolds) executed a mortgage to the complainants in 
this suit, Pepper & Co., on the 29 July , 1869, on the west half 
of said lot, to secure the payment of a preéxisting debt of over 
$3,900 jus to complainants from E. Bowen & Co., a firm com- 
posed of defendants Bowen, Reynolds, and Carter. On this 
mortgage a relinquishment of dower was taken. This debt of 
Bowen % Co. was contracted in the summer and fall of 1868, 
and the complainants’ mortgage was executed after George had 
acquired the possession and ow nership, for valuable considera- 
tion, of the $2,400 note given by Reynolds to Bowen. 

‘* Under the decree in favor of George, the west half of the 
lot was sold for $4,000, and the east half for $700. At this 
sale, the defendant Willis became the purchaser, and paid the 
full amount of the purchase-money. The register satisfied 
George’ s decree, which then amounted to $2,6: 32. 92; and after 
paying the costs, which amount to $114.50, reports that he has 
the balance of the purchase-money, $1,952.78, on hand ready 
to be paid under the order of the court. By agreement. of 
counsel it is admitted, that the entire property sold for its full 
value, and a re-sale is not asked for; but it is agreed that the 

sale may be confirmed, and that the entire proceeds of said 
sale may be applied as equity may require. About the 10th 
March, 1870, since the filing of complainants’ bill, the defend- 
ant Willis purchased the debt and mortgage ‘of Lehman, 
Durr & Co., and paid $1,500 in cash for the same ; which 
amount, with interest, the complainants insist, is as much as 
Willis is entitled to receive, though the amount now due on 
his debt is $2,371. 

‘‘The proof shows, also, that H. A. Herbert, one of the: 
complainants’ counsel, who negotiated for and wrote the mort- 
gage for them from Reynolds and wife, also wrote the convey- 
ance from Bowen to Reynolds of the house and lot in contro- 
versy, and the $2,400 note given by Reynolds to Bowen for 
the purchase-money, and knew that said note, at the time of 
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its execution, in February, 1868, had passed into the possession 
and ownership of George, which was previous to the execution 
of the mortgage to the complainants; and he had never been 
informed or heard whether said note was paid; but, at that 
time, he was not the complainants’ attorney, and did not be- 
come so until several months afterwards. The mortgage exe- 
cuted by Reynolds and wife to complainants extended the time 
of payment of the debt which it was given to secure, and 
which had been due more than eighteen months, until the 1st 
January, 1870; and the complainants also withdrew a suit 
which they had commenced in the circuit court of Butler 
county on the claims in the mortgage.’ 

On this state of facts, the chancellor decreed that the several 
debts should be paid in the following order: 1st, the debt se- 
cured by the mortgage to Posey ; 2d, “the debt secured by the 
mortgage to Lehman, Durr & Co., now owned by Willis; 3d, 
the smnant due to George on the vondie’ s lien; and, 4th, the 
debt due to complain: wnts on their mortgage; and he also taxed 
the complainants with all the costs. 

From this decree the complainants appeal, and here assign 
the following errors: “1. The court erred in its decree, in not 
postponing the claim of George, who claimed a vendor’s lien, 
to the claim of appellants. The court erred in its decree, 
in not allowing to the ae the value of the inchoate 
dower interest of Mrs. Reynolds. 5. The court erred in its 
decree, in refusing to allow the appellants any portion of the 
purchase-money of the lots.” 


HerBert & BUELL, for appellants. —1. The complainants’ 
mortgage constitutes them purchasers for valuable considera- 
tion. The consideration of their mortgage was not only the 
antecedent debt due to them from E. Bowen & Co., but an ex- 
tension of that debt, and the discontinuance or dismissal of a 
pending suit on it; and this constituted a new consideration, 
within the meaning of the authorities. Wells v. Morrow, 38 
Ala. 130; Boyd v. Beck, 29 Ala. 713; Dickerson v. Tilling- 
hast, 4 Paige’s Ch. 221; Whitesides v. Jennings, 19 Ala. 790; 
milltard on Mor tgages, vol. 1, p. 682, 3d ed. 

The complainants cannot be charged with implied notice 
of the outstanding vendor’s lien, because one of their attorneys 
wrote the note and conveyance between Brown and Reynolds. 
At the time when those transactions occurred, he was not the 
attorney of the complainants, and did not become so until sev- 
eral months afterwards; and the principle is settled in this 
court, that a client is not chargeable with notice of every fact 
which was brought to the knowledge of his professional attor- 
ney while acting for another person, and in a former transac- 
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action. weas v. Br. Bank of Darien, 2 Stew. 321; Terrell 
v. Br. Bank at Mobile, 12 Ala. 502; Story on Agency, § 
140. 

3. As against the complainants, George stands in no higher 
or better position than his transferror occupied. When the 
complainants sold their goods to Bowen & Co., that firm was 
doing business in the storehouse ; and when they accepted a 
mortgage on the property from Reynolds, and dismissed their 
suit against the firm, one of the partners held a secret lien, 
which he transferred to George when past due. If Bowen 
were still the owner of the transferred note, he could not as- 
sert it against the complainants, being himself bound for their 
debt ; and his assignee after maturity takes the note subject to 
any equities against his assignor. 

4, There are here three liens: 1st, that of George, which is 
superior to that of Lehman, Durr & Co.; 2d, that of Lehman, 
Durr & Co., which is superior to that of the complainants ; 
and 3d, that of the complainants, which is superior to that of 
George. As to the priority of liens in this dilemma, see Mun- 
son v. Day, 14 Ohio St.; Miller on Mortgages. 


GAMBLE & POWELL, contra. — When a mortgage is taken 
to secure a preéxisting debt, the mortgagee does not become a 
purchaser in that sense which, being without notice of a pre- 
existing equity, will cause his title to prevail over that of the 
prior equitable claimant. Fenno v. Sayre, 3 Ala. 470; An- 
drews v. McCoy, 8 Ala. 920; Boyd v. Beck, 29 Ala. 713; 
Wells v. Morrow, 38 Ala. 125; Campbell vy. Roach, 45 Ala. 
_ 667; Dickerson v. Tillinghast, 4 Paige, 214; Padgett v. Law- 

rence, 11 Paige, 181; Williard’s Equity, 256. 


PETERS, C. J.— The suit was commenced by the appel- 
lants, to enforce their rights under a mortgage, which is made 
an exhibit to the bill. ‘The learned chancellor sets out in his 
decree the material facts established by the evidence. After 
a careful comparison of this statement with the record, I am 
satisfied that it is correct, and I therefore adopt it. It is as 
follows: [ Vide supra.] 

It is a well settled principle of our law, that notice, actual 
or implied, to an agent, is notice to his principal. Wiley, 
Banks ¢ €o. v. Knight, 27 Ala. 336; Story on Agency, $ 
140. And it is also equally well settled, that whatever is sufli- 
cient to put a party on the inquiry, is enough to charge him 
with notice. Garrett .v. Lyle, 27 Ala. 586; Bradford v. Har- 
per, 25 Ala. 337; Burns v. Taylor, 23 Ala. 255; Center v. 
P. § M. Bank, 22 Ala. 743; McGehee v. Gindrat, 20 Ala. 
95; Brewer v. Brewer § Logan, 19 Ala. 482; Herbert v. 
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Hanrick, 16 Ala. 581; Scroggins v. McDougald, 8 Ala. 382; 
Harris v. Center, 5 Stew. 233. The principles announced in the 
cases above quoted are not denied by the learned counsel for the 
appellants, but it is insisted that they do not govern the present 
case; because the notice here relied on, or the facts from a 
knowledge of which notice is to be inferred, were not made 
known to the agent during his agency, and before the execution 
of the mortgage from Reynolds to the complainants; in other 
words, that a knowledge of facts sufficient to put the agent on 
the inquiry, accruing before the agency was created, is not 
enough to bind the principal. Though, at first, I felt inclined 
to question the soundness of such a distinction, yet this has been 
sanctioned by our learned predecessors to be a settled princi- 
ple of our law. In Mundine v. Pitts (14 Ala. 84), it is settled, 
that notice to an agent or counsel employed by another per- 
son, in another business, at another time, will not be construc- 
tive notice to his principal or client employing him afterwards. 
Worsley v. The Earl of Scarborough, 3 Atk. 392; Warrick 
vy. Warrick, Ib. 294; Le Neve v. Le Neve, Ib. 650; Lowther 
v. Carlton, 2 Ib. 242; Lucas v. Br. Bank of Darien, 2 Stew. 
821; Terrell v. Br. Bank of Mobile, 12 Ala. 502; Story on 
Agency, § 140; 7 Greenlf. R. 195; 10 Watts’s R. 897. This 
principle, though it seems to have been introduced for the con- 
venience of professional lawyers, rather than in conformity 
with truth, has been now too long established to be abandoned. 
This is hardly reconcilable with the general rule, that the 
principal knows what the agent knows. Wiley, Banks & Co. 
v. Knight, 27 Ala. 336, 346. But it is so determined, and it 
is precisely in point in the case at bar. Yet its application 
does not affect the result in this case, as the complainants do 
not show themselves to be bond fide purchasers for valuable 
consideration, which passed at the time of the grant and 
conveyance of the mortgaged premises, as will be hereafter 
shown. 

2. The claim for a distribution of the funds realized from 
the sale of the lands to the extent of the value of the widow’s 
dower cannot be sustained. ‘The wife joined in the husband’s 
conveyance, but this only amounts to a relinquishment of her 
dower right, should she be entitled to dower, in case her statu- 
tory separate estate is less than the value of her dower and in- 
terest in her husband’s lands. A relinquishment is not a sale 
of the right of dower. It is a mere abandonment of the wife’s 
right, and estops her from setting up her claim. It simply re- 
moves an incumbrance. For this the complainants gave her 
nothing, and they are not entitled to have anything restored 
to them on this account. Rev. Code, §§ 1624, 1626, 1629, 
2380. 
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3. It is also insisted by the appellee, George, that the ap- 
pellants have no standing in this court on the errors assigned ; 
because they have not shown themselves to be bond fide pur- 
chasers for valuable consideration, which passed at the time of 
the grant and sale of the mortgaged premises. Their debts 
were unquestionably preézisting debts. There was no new debt 
created at the date of the conveyance, which the mortgage was 
given to secure. The vendees paid nothing for the land con- 
veyed. Our statute requires something of this kind to be done, 
It is in these words: ** Conveyances of unconditional estates, 
and mortgages, or instruments in the nature of a mortgage, of 
real property, to secure any debt created at the date thereof, are 
void as to purchasers for valuable consideration, mortgagees, and 
judgment creditors, having no notice thereof, unless recorded 
within three months from their date.” Rev. Code, § 1557, 
There was no debt created at the time of complainants’ mort- 
gage, which the mortgage was given to secure. Mere indulgence 
in prolonging the time of payment does not create a new debt. 
Where the consideration is the security of a debt already due, 
this must be converted into a new debt created at the date of 
the mortgage, which the mortgage is given to secure, else the 
subsequent purchaser or mortgagee does not bring himself 
within the relief afforded by the statute. Ledbetter v. Walker, 
31 Ala. 175; also, Boyd v. Beck, 20 Ala. 703; and Hanrick 
g Powell vy. Thompson, 9 Ala. 409. If the consideration of 
the mortgage is partly a preéxisting debt, and partly a new 
debt created at the date of the mortgage, the mortgagee will 
only be protected as to the new debt. No such new debt is 
shown in this case. Wells v. Thompson, 38 Ala. 125. 

The judgment of the court below is, therefore, affirmed, 
with costs of this appeal in this court, and in the court below. 


Monnin v. Beroujon & Wife. 


Bill in Equity for Correction of Errors in Probate Decree on Settlement 
of Guardian’s Accounts. 


1. Conclusiveness of probate decree rendered by agreement. — A writing, signed by 
the ward and her husband, certifying that they have carefully examined the ac- 
counts of her guardian, as filed by him for settlement with the probate court, and 
have found them correct, and that they desire the court to approve them as stated, 
does not estop them from afterwards maintaining a bill in chancery (Rev. Code, 
§§ 2451, 2274) to correct errors of fact or law in the settlement. 

2. What errors may be corrected in chancery; and what is fault or negligence.— 
The statement of the guardian’s accounts in such manner as to charge the ward in 
lawful money with the Confederate prices of articles bought for her, and to set off 
Confederate money beyond his receipts of such currency against debits in lawful 
money, is such an error as authorizes a resort to chancery for correction ; and 

VoL. LI. 











=—-— SP Ul erllOOTCdSFTéC‘(<iéww WU! 


Le ce | 











OF ALABAMA. 


[Monnin v. Beroujon.] 


1874.] 197 





when the settlement was made in 1868, no presumption of fault or neglect on the 
part of the ward can be indulged, since the status of Confederate currency was at 
that time an unsettled question. 

3. Restatement of quardian’s accounts in chancery. — Under a bill in chancery to 
revise and correct errors in a probate decree, rendered on the final settlement of a 
guardian’s accounts, the corrections ought to be confined to the errors specifically 
pointed out, unless the settlement is fraught with error; and actual transactions, 
made in good faith, and not shown to work positive injustice, ought not to be set 
aside capriciously, because the opinions of witnesses may raise doubts as to their 
propriety. 

4, Allowance to guardian for ward’s board. —If the ward resided with her guar- 
dian during the war, he is entitled to an allowance for the reasonable value of her 
board in lawful money ; but, in ascertaining this value, it is net proper to find the 
price in Confederate currency, and reduce that to its value in gold or United 
States currency. 

5. Receipts and disbursements of Confederate money. — Receipts of Confederate 
currency by the guardian should be set off against his disbursements in the same 
currency; and any excess of such disbursements should be credited to the guardian 
at its value in United States currency at the time. 


APPEAL from the Chancery Court at Mobile. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 16th March, 1869, by 
W. V. Beroujon and Clara, his wife, against Louis Monnin, the 
late guardian of Mrs. Beroujon ; and F. M. Shaw and Louisa, 
his wife, who was the sister of Mrs. Beroujou, were also joined 
as defendants. The object of the bill was to correct certain 
alleged errors in a probate decree, rendered on the 6th April, 
1868, on final settlement of the accounts of said Monnin as the 
guardian of his two wards, Mrs. Beroujou and Mrs. Shaw. 
There was a demurrer to the bill for want of equity, which 
was overruled ; and on final hearing, on pleadings and proof, 
the chancellor rendered a decree for the complainants, and or- 
dered the register as master to state an account between the 
parties ; and on the coming in of the report, which was con- 
firmed, he rendered a decree against the defendant, in favor of 
the complainants, for $2,068.44, with interest from the 1st 
April, 1868, $804.59, together amounting to $2,872.83. From 
this decree the defendant appeals, and here assigns it as error, 
together with the overruling of his demurrer to the bill, and 
the overruling of several exceptions to the register’s report, 
which require no special notice. 


C. W. Rapier, for the appellant. — 1. The demurrer to the 
bill ought to have been sustained, because the facts stated do 
not negative fault or neglect on the part of the complainants. 
The account, as stated, was submitted to them ; they had ample 
opportunity to examine it, and they admitted its correctness. 

2. The allegations of fraud in connection with the alleged 
errors are loose and indefinite, and are not supported by the 
evidence. The court will not force conclusions of fraud, when 
the facts may well consist with honesty and fair dealing. 
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Smith's Heirs v. Br. Bank, 21 Ala. 135; Ala. Life Insurance 
§ Trust Co. v. Pettway, 24 Ala. 566. 

3. The settlement of April, 1868, was a family compromise, 
fairly and voluntarily made, without any fraud, concealment, 
or misrepresentation ; and such settlements are upheld in equity 
with a strong hand. In the absence of fraud, or gross mistake, 
which must be positively and clearly shown, a party is bound 
and estopped by his compromises. 1 Story’s Equity, §§ 131, 
132, 523, 526, 527; 11 Wallace, 237. 

4. The parties should have been held to the errors and mis- 
takes specifically alleged in the bill. 


L. GrBBons, contra.—1. The settlement in the probate 
court was not conclusive on the complainants. Courts of equity 
will not permit transactions between guardian and ward to 
stand, even when they have occurred after the termination of 
the relation, unless the most abundant good faith on the part 
of the guardian is shown, and the fullest information and de- 
liberation on the part of the ward. In such cases, the ward is 
presumed to still labor under the undue influence of the guar- 
dian, and a court “ Be rd will relieve him from its effects, 
1 Story’s Equity, §§ 317-22; Osmond v. Fitzroy, 5 P. W. 
131; Hamilton v. Bun, 1 P. W. 118; cig ‘son v. Massey, 1 
Ball & B. 226; Hylton v. Hylton, 2 Vesey, Sr. 548; Wood v. 
Downes, 18 Vesey, 126; Hatch v. Hatch, 9 Vesey, 297 ; 
Wright v. Proud, 13 Vesey, 156; Ormond v. Ormond, 18 
Vesey, 52, and note at end of case; Garvin v. Williams, 
Amer. Law Register for October, 1872, p. 642. 

The complainants do not complain of the account as orig- 
inally stated and shown to them. They admit the correctness 
of the items as then stated, and only object to the changes 
since made in it, without their knowledge or consent, and to 
the forced balances and forced conclusions attempted to be 
drawn from them. The errors of which they complain appear 
on the face of the account, and are fully substantiated by the 
defendant’s own admissions. 

3. As to the principles on which an account between guar- 
dian and ward should be stated, the court is referred to the 
following cases: Bryant v. Craig, 12 Ala. 354; Depeyster v. 
Clarkson, 2 Wendell, 77; Calhoun v. Calhoun, 41 Ala. 369. 


B. F. SAFFOLD, J.— The appellant was, for about fifteen 
years, the guardian of his wife’s two daughters, Louisa and 
Clara Chigazola, now Mrs. Shaw and Mrs. Beroujon. In 
1868, after their marriage, he filed his accounts for a final set- 
tlement, accompanied with the following writing, signed by the 
wards and their husbands: “ We certify, that we have ‘care- 
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fully examined the foregoing account, and that the same is cor- 
rect in all respects ; and further, that we desire the same to 
be approved by the court.” The account was passed, and de- 
crees were rendered against him ,in accordance with it, which 
he satisfied. Subsequently, Mrs. Beroujon and her husband 
instituted this suit (under R. C. §§ 2451, 2274), to correct 
errors in the settlement, which they specified. 

[1.] The privilege of the correction is granted to any party 
injured, and, of course, is available to the guardian as well as 
to any other, if his fault or neglect is dispelled. The certifi- 
cate of approval of the ac count, signed by the complainants, 
can operate no more strongly in preclusion of their right to 
maintain this action, than the filed accountseof the guardian, or 

other fiduciary, should do against him. 

[2.] The complainants do not dispute the items of the guar- 
dian’s account ; but they claim that he has charged Mrs. Be- 
roujon, in lawful money, with the Confederate price of a piano, 
and has credited himself, in lawful money, with Confederate 
currency, beyond his receipts of the latter. These objections 
are well founded, as appears from his own frank and ingenuous 
statements, which entirely acquit him of any intention to seek 
such advantage. The settlement proposed by him, and acceded 
to by his wards, is clearly shown to have been marked by a 
commendable generosity on both sides; and the errors discov- 
ered are such as were not perceptible to any of them at the 
time. How Confederate money should be accounted for, under 
like cireumstances, has required time and the severest reason- 
ing and criticism to determine. The rule adopted by this court 
is not such as at one time prevailed. It seems now to be sanc- 
tioned by the current and weight of authority. But the labo- 
rious process by which it has been reached repels any presump- 
tion of fault or neglect on the part of the complainants, and 
also any suspicion of improper conduct or motive on the part 
of the defendant. 

[3, 4, 5.] The chancellor ordered an entirely new settle- 
ment to be made. This, though not error, seems to have been 
unnecessary. The evidence filed in the court of probate was 
obliged to be received as evidence in the court of chancery. 
The accounts and vouchers of the guardian, and the writing 
signed by the complainants, proved the correctness of the set- 
tlement, except in the particulars above mentioned. The other 
evidence adduced shows that the guardian had not kept a rigid 
account against his wards, colle ctively or separately, and that 
in the economy of the family it would have been exceedingly 
difficult to do so. His receipts were simple, and his own state- 
ment of them is not in the least impugned by any witness. It 
is not pretended that the settlement was so fraught with error 
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as to require its thorough revision. But for the exceptions, 
which must be allowed, no dissatisfaction would have arisen ; 
and the agreement of the parties ought to establish so much 
of the accounts as is not assailed. The advantage of this is 
made manifest by the wide range taken by the register, and 
the grievous costs which must have been accumulated. He took 
the original account for a basis, but, instead of confining his 
inquiries to proofs of error in its items, he has, in some respects, 
conformed the actual transactions of the guardian to the varied 
and rather fanciful opinions of the witnesses. For instance, 
departing from the charges made by the guardian for the board 
of his wards during the war, he has fixed a Confederate price 
for those years, anel then reduced it to a gold value. In this 
way, he allows the guardian $2522 a month in 1862, and $1322 
a month in 1864. All of the credits allowed in 1865 he re- 
duced to lawful money price; and the receipts of rent from 
January to April of that year he reduced to good money, at 
the rate of fifty to one.. 

All of the Confederate money received by the guardian was 
derived from rents of real property, and his disbursements in 
that currency were in excess of his receipts. This excess might 
have been credited to him at its value in lawful money. But 
there was no propriety in measuring his charge for board by its 
Confederate value, reduced to gold, or United States currency, 
any more than in providing a like standard of measure for the 
interest he was to pay on the money in his hands. His receipts 
of rents in Confederate money in 1865 ought to have been set 
off against so much of his disbursements in the same currency. 

We think a simple correction of the errors appearing in the 
account, and shown by the answer of the guardian, will do 
ample justice to all of the parties. The account may be thus 
stated : — 

Money originally received by the guardian . . . $4,641.41 
Fifteen years’ interest on same. . . . . . «9,969.60 
Rents from real estate i = & + +e x & =. See 


(| er 
Of this there was in Confederate money, $3,625.66. 
He expended on account of the joint property, and of the 
wards severally,— 
ee ee em ef 
And in Confederate money ....... . 95,480.18 








20 5 4 ke > » » BELO 88° 


Balance due from him in good money . . $4,203.66 
+ * to him in Confederate money. 1,804.47 
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The balance against him is subject to reduction by the 
amount of his commissions, five per cent. on his total receipts, 
which should be allowed in consideration of his liberality to his 
wards on the occasion of their marriage, and the difficulty of 
computing the difference of compensation on so inconsiderable 
a portion of Confederate money ; and also by the above balance 
due to him, graduated to $180, from expressions of concurrence 
in that ratio made by both parties, Thus : — 


1874.] 








Balance due from guardian . . . . . . « « $4,205.66 
Less commissions . . . . . . « $1,196.40 
And amount scaled . . .... 180.00 


Credit by amounts paid since decree of probate court : 
To Mrs. Shaw, $138.59; to Mrs. Beroujon, 
$1,034.20. Totalcredit . ... . . . $1,172.79 


Balance of debit . . . . $1,654.47 


The expenditure on the joint account, charging Mrs. Be- 
roujon with the piano, is $2,437.99. This amount, with 
$1,376.40, above allowed for commissions and Confederate 
money scaled, deducted from the total debits, $25,928.07, 
shows the share of each ward to be $10,056.84. The separate 
charges against Mrs. Shaw are: in the account, $9,757.50, and 
$138.59 paid after the settlement in the probate court, leaving 
a balance due to her of $160.75. Those against Mrs. Berou- 
jon are 87,0: 33.39 in the account, and $1,038 4. 20 paid since the 
settlement in the probate court, leaving a balance due to her 

of $1,489.25. These two balances found in favor of the wards 
respectively, make up the amount computed against the guar- 
dian as nearly as is practicable to do, the difference being less 
than five dollars. The piano having been credited to the guar- 
dian in the allowance made to him for the excess of his dis- 
bursements over his receipts of Confederate money, is subject 
to division between the wards, about which they had better 
agree. 

° Nothing is more difficult than to precisely adjust the ac- 
counts of a long guardianship or administration. It is not 
altogether just, after the fiduciary has exercised his best judg- 
ment, to have his acts variously estimated by the superficial or 
slightly considered opinions merely of unconcerned witnesses. 
If expenses actually incurred, or charges made at the time, are 
not unreasonable, they ought not to be capriciously set aside, 
or altered, because somebody else thinks he would have done 
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differently under the circumstances. When such items have 
been passed on by a court of competent jurisdiction, they espe- 
cially ought not to be interfered with, unless positive injustice 
has been done. In this view of the case, the decree of the 
chancellor will be reversed, and a decree rendered in this court 
in accordance with the calculation above made, to bear interest 
from the date of the probate decree ; and the costs of the ap- 
peal in this court and the chancery court will be charged against 
the appellees, while the costs of the suit in the chancery court 


will be charged against the appellant. 
Reversed and rendered as above, 


/ 


Whitfield ». Woolf. 


Action on Promissory Note, by Payee against Maker’s Executors. 


1. Devastavit by premature payment of legacy. —If an executor voluntarily pays 
or assents to a legacy before the expiration of eighteen months from the grant of 
letters testamentary, though he acts in ignorance of an outstanding debt, which is 
afterwards presented within the time prescribed by law, he is guilty of a devas- 
tavit, 

2. Liability of executor for devastavit.— When an executor has been guilty of a 
devastavit by a premature payment of legacies, he cannot absolve himself from 
liability to creditors by showing that his co-executor had received assets enough to 


pay all the debts. 
3. Resignation of executor pending suit.— An executor, against whom a suit is 


pending, may relieve himself from liability by resigning, settling his accounts 
with the proper court, and surrendering the unadministered assets to a successor 
in the administration ; but, if one of several co-executors can, in any case, absolve 
himself from liability in a pending suit by a creditor, by resigning, settling his ae- 
counts, and surrendering to his co-executor the unadministered assets, he certainly 
cannot do so when he has been guilty of a devastavit by a premature payment of 
legacies. 


APPEAL from the Circuit Court of Marengo. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Gaius Whitfield against Henry 
A. Woolf and Willis P. King, as the executors of the last will 
and testament of William King, deceased; was founded ona 
promissory note for $5,400, executed by said William King 
and one Richard Jones (who was not sued), dated May 22, 
1860, and payable on the 1st June, 1861, to said plaintiff 
or order; and was commenced on the 4th September, 1866. 
Willis P. King, one of the defendants, made no defence, and 
judgment by default was entered against him. Henry A. 
Woolf, the other defendant, appeared, and filed six pleas, the 
last of which was as follows : — 

“6. And for a further plea,” &c., “defendant says, that 
since the commencement of this suit, to wit, on the 13th day 
of September, 1869, he fully and finally settled his accounts as 
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such executor, with and in the probate court of said county ; 
and that all the assets gf the said testator, of any value, which 
came to his hands, and which remained unadministered, were 
delivered to Willis P. King, the remaining executor of said 
William King, deceased ; and that he thereupon resigned his 
executorship of the will of said testator, by a writing sub- 
scribed by him, and filed in the probate court of said county ; 
and that his said resignation was thereupon duly entered of 
record in said probate court ; and that he was thereupon, by 
the judgment and decree of said probate court, duly discharged 
from all further accountability as such executor, as by the 
record and proceedings in said court remaining of full force 
and effect will more fully appear.” 

The plaintiff demurred to this plea, but his demurrer, which 
requires no special netice, was overruled ; and he then filed a 
replication, which, so far as the reporter can interpret the man- 
uscript of the record, was in these words: ‘* That all the assets 

of said defendant’s testator, of any value, which came to said 
defendant’s hands, and which remained snndinabalaieted: were 
not delivered to Willis P. King, the remaining executor of said 
William King, but the facts in respect thereto are — that said 
defendant, H. A. Woolf, while acting as executor as aforesaid 
under letters from the probate court of Marengo county, and 
before his settlement with said probate court, mentioned in said 
plea, voluntarily, and without any order of court, and without 
taking a refunding bond, distributed to the legatees of his tes- 
tator, from the assets in said defendant’s hands as executor to 
be administered, a large amount of said assets, more than suffi- 
cient for the payme nt of plaintiff's demand now declared on, 
although plaintiff’s said demand was duly presented to said de- 
fendant as such executor while he was such, and within eight- 
een months from the grant of letters upon said estate; and 
that said assets, so distributed, have not been delivered or paid 
to said remaining executor.” 

The defendant demurred to this replication, and assigned the 
following causes of demurrer: “1. The said replication does 
not show that the acts of said defendant, therein set forth, are 
illegal. 2. It does not appear from said replication that there 
was not a sufficiency of assets in the hands of said W. P. King 
as executor to pay said debt now sued for. 8. For aught that 
appears from said replication, there is a sufficiency of assets in 
the hands of said King as executor to pay said debt. 4. When 
an estate is solvent, and there is more than a sufficiency of as- 
sets in the hands of the executors to pay and discharge the 
debts and liabilities of the estate, the executor may lawfully 
distribute the surplus assets amongst the distributees, without 
any order of court, and without taking any refunding bond. 
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6. Said replication does not show that the assets delivered by 
this defendant to said W. P. King as executor were insufficient 
to discharge the debts and charges against said estate. 7, 
Said replication takes issue with the plea, and also sets up 
matters in avoidance of the plea.” The court sustained this 
demurrer. 

By leave of the court, the defendant also filed another plea, 
which was as follows: “7. For a further answer to said com- 
plaint, defendant says, that he received as executor as aforesaid 
assets of said estate of about the value of $13,471, and said 
Willis P. King, the other executor, received other assets of the 
value of about $36,033; and that afterwards, to wit, before 
the plaintiff's claim was presented to this defendant, or to the 
other executor, and before they had any knowledge or infor- 
mation of the existence of said claim, and before the com- 
mencement of this suit, this defendant, well knowing that the 
said estate was solvent, and that there was in the hands of the 
said executors a sufficiency of assets to pay all the debts and 
liabilities of the said testator, and all charges and legacies in 
said will mentioned, discharged all the debts and liabilities of 
said estate, excepting the said claim of said plaintiff, and paid 
to the legatees of the said testator the sum of about $9,573.54, 
and another large sum of money, to wit, the sum of $1,200, in 
satisfaction of the charges, costs, and expenses of his adminis- 
tration, and duly delivered over to W. P. King, his co-executor, 
the residue of the assets of said estate which came to his hands, 
and thus administered all the assets of said estate which came 
to his hands to be administered, leaving in the exclusive pos- 
session of said Willis P. King, as such executor, assets of said 
estate of great value, to wit, of the value of $33,000, a sum 
much more than sufficient to discharge the other debts, liabili- 
ties, and charges against said estate; and that the debts and 
liabilities of said estate, exclusive of the plaintiff's demand, 
did not exceed the sum of $1,000, and the same had been paid 
by this defendant ; and that of the assets of said estate which 
came to the hands of said Willis P. King, as such executor, a 
large part thereof, of great value, and more than sufficient to 
pay said debt, to wit, of the value of $27,000, remains in the 
hands of said Willis King, as such executor, unadministered. 
And this defendant further says, that on the 13th day of Sep- 
tember, 1869, he finally settled his accounts as such executor 
in the probate court of said county of Marengo, and resigned 
his executorship, by a writing subscribed by him, which was 
entered of record in said probate court ; and that he delivered 
over to the said W. P. King, as executor as aforesaid, all the 
assets of said estate of which this defendant had possessed 
himself, and which were not by him administered as aforesaid ; 
VOL. LI. 


[June Term, 














































205 





OF ALABAMA. 
[ Whitfield v, Woolf.] 





1874.] 





y and that upon the settlement of his accounts as aforesaid, this 
t defendant was, by the judgment and decree of said probate 
: court thereupon rendered, duly discharged from all further 
) accountability, as executor as aforesaid, as by the record and 


8 proceedings of said probate court remaining in full force and 
effect will fully appear.” 

The plaintiff demurred to this plea, and assigned the fol- 

lowing causes of demurrer: ‘1. That the assets of said de- 
cedent’s estate which came to said defendant’s hands as execu- 
tor were by law charged with the payment of said decedent’s 
debts, before they could be distributed to legatees, and defend- 
ant could not and did not discharge himself from liability to 
apply the same to plaintiff's dem: ind by paying over said assets 
to legatees, as set forth in said plea ; and that his resignation 
and settlement, by him pleaded, do not exonerate him from 
liability to plaintiff to pay the demand sued on. 2. That said 
plea confesses assets more than sufficient to pay plaintiff's de- 
mand, and does not deny that said demand was duly pre- 
sented according to law, and does not show a right in said de- 
fendant to pay or distribute any part of said assets to legatees, 
| leaving plaintiff's demand unpaid.” The court ov erruled this 
! demurrer. 
. The rulings of the court on the demurrers, — that is, sustain- 
ing the demurrer to the replication to the sixth plea, and overrul- 
} ing the demurrer to the seventh plea, — are now assigned as 
. error. 


ba A 





t. H. SmirH, with whom was F. S. Lyon, for appellant. — 
All the property of a decedent’s estate is by law charged with 
the payment of his debts. Rey. Code, § 2060. An executor’ s 
first duty i is to pay the debts of his saslatine. He cannot dis- 
charge himself from liability to creditors, especially after suit 
brought, by resigning, and making a settlement with the pro- 
bate court, For assets w: usted, or not duly administered, he 
still remains liable. Rev. Code, § 2040; Skinner v. Frierson, 
8 Ala. 915; Gayle v. Elliott, 10 Ala. 264; Driver v. Riddle, 
8 Porter, 843; Thomason v. Blackwell, 5 Stew. & P. 181; 
Deane vy. Portis,11 Ala. 104; Thrash v. Sumwalt, 5 Ala. 13; 
Me Neill vy. Me Neill, 36 Ala. 109. 


Wo. M. Brooks, contra. 


BRICKELL, J.— We shall not pass on the demurrer to 
the sixth plea, as the counsel for the appellant, in the argu- 
ment he has submitted, asserts the ruling of the court on that 
demurrer to be of no practical consequence, because the facts 
of the case are fully presented by the replication to that plea, 
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to which a demurrer was sustained, and by the seventh plea, 
to which a demurrer was overruled. 

If the sixth plea can be regarded as presenting a defence to 
the action, the replication was a full and complete answer to 
it. The primary duty of an executor is the payment of the 
debts of the testator. This duty binds him both at law and in 
equity. The assent to, or payment of legacies, leaving debts 
of the testator outstanding, inverts the order in which the law 
appropriates the assets. It gives priority to the rights and 
claims of legatees, which are by law secondary, and subordi- 
nated to the rights of creditors. At common law, if an execu- 
tor voluntarily, in ignorance of outstanding debts, assented to, 
or paid legacies, he was guilty of a maladministration, and 
was liable to creditors as for a devastavit. 2 Lomax on Ex’rs, 
208; Johnson v. Fugua, 1 Dana, 514; Cookus v. Peyton, 1 
Gratt. 431. It was esteemed his own folly to make such pay- 
ments, or yield assent to legacies, without the protection of the 
decree of a court of equity, or without demanding the indem- 
nity of a refunding bond. An observance of the statute will 
relieve the executor from the possibility of incurring a liability 
to creditors by the payment of, or assent to legacies. All 
claims of creditors must be presented to him within eighteen 
months from the time they accrue, or from the grant of letters 
testamentary. R. C. § 2239. Until the expiration of this 
period, he cannot be compelled to pay or assent to legacies. 
Williamson v. Mason, 18 Ala. 87. After the expiration of 
this period, if an application is made to compel the payment 
of, or assent to legacies, before a final settlement, the legatee is 
required to execute a refunding bond, conditioned to refund 
the amount paid, or to return the property received, or pay 
the value thereof, with interest, should the assets prove insufli- 
cient for the payment of debts and charges. This bond stands 
as a security, not only to the executor, but to creditors. R.C. 
§$ 2098, 2113. It is erroneous to decree the payment of lega- 
cies without requiring such bond. Johnston vy. Fort, 30 Ala. 
78. The executor may at any time report the solvency of the 
estate, to the court of probate, and obtain an order of distribu- 
tion; but such order, if made before a final settlement, is not a 
defence to any action brought against him. R. C. § 2097. 

The question raised by the demurrer to the replication was 
presented to this court in Thrash v. Sumwalt (5 Ala. 15), and 
it was there held: ** An administrator is bound to a creditor, in 
consequence of the assets which come to his hands to be ad- 
ministered ; and a distributee has no claim whatever, until the 
demands of all creditors are satisfied, or legally barred. If, 
then, the administrator prematurely settles with the distribu- 
tees, he does not discharge the assets which may afterwards 
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come to his hands, or himself from liability on account of those 
already received; nor is it any answer to the creditor, that a 
distribution has been decreed by the orphans’ court. The 
creditor cannot be forced into that court, to litigate any ques- 
tion with the administrator, or with the distributees, except in 
case of reported insolvency. In all other cases, he deals with 
the administrator; and when his demand has been presented 
within the proper period, it is the duty of the administrator to 
pay it, as soon as the assets are converted into money.” This 
decision was approved and followed in Deane v. Portis, 11 
Ala. 104. 

At common law, an executor, having once accepted the 
trust, could not subsequently resign, or renounce it. He was 
compellable to its performance, until it was finally discharged, 
or his authority terminated by a judicial revocation. Toller 
on Ex’rs, 42; Wentworth on Ex’rs, 90; 4 Bac. Ab. 53; 1 
Williams on Ex’rs, 242. The authority of an executor was, 
at common law, derived from the will, not from its probate, or 
from the grant of letters testamentary. Before probate, he 
could take possession of the personal assets, pay and collect 
debts, assent to and pay legacies, sell or otherwise dispose of 
chattels, and do nearly every act which an executor could 
rightfully do, except commence suits, in which he was bound 
to make profert of letters testamentary. 1 Williams on Ex’rs, 
255. If, before probate, one of several executors administered 
a part of the assets, he was charged with such as he had re- 
ceived, although he refused to prove the will, and probate was 
granted to his co-executor alone, to whom he paid the money. 
2 Williams on Ex’rs, 1655. So, after probate, and the grant 
of letters testamentary to the executors jointly, the one may 
not absolve himself from liability for assets he has received, by 
paying them to his co-executor. He could not thus exonerate 
himself, and shift the responsibility, imposed by law, in con- 
sequence of his having received assets which he ought duly to 
have administered. Douglass v. Saterlee, 11 Johns. 16; Ed- 
monds v. Crenshaw, 14 Peters, 166; Cross v. Smith, T East, 
246. 

The statutes authorize an executor or administrator to resign ; 
but his liability continues until he makes settlement of his ac- 
counts, and delivers the assets unadministered to his successor. 
R. C. §§ 2039, 2040, 2279; Driver v. Riddle, 8 Port. 348 ; 
Skinner v. Frierson, 8 Ala. 915 ; Gayle v. Elliott, 10 Ala. 304. 
Whether these statutory provisions authorize the resignation 
of one of several executors, and thereby the conversion of a 
joint into a separate administration, is a question we will not 
consider in this case. Nor will we inquire, whether they oper- 
ate a change of the common law, and authorize one of several 
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executors, by a transfer of the assets he has received to his 
co-executor, to exonerate himself from liability. Whatever 
may be the law on these points, an executor or administrator, 
who claims an exemption from liability to a creditor, by a res- 
ignation, and a settlement of his accounts, and a surrender of 
the unadministered assets either to a successor or a co-executor 
or co-administrator, must not have been guilty of a devastavit, 
He must have duly administered the assets which came to his 
hands, or have surrendered them to his co-executor or co-admin- 
istrator, or to his successor. If he has been guilty of waste, or 
conversion, or a misapplication of the assets, he cannot be ex- 
onerated from liability for it; but to that extent must account 
to the creditor injured by it. When a sole executor or adminis- 
trator resigns, makes settlement of his accounts, and surrenders 
the unadministered assets to a successor, a pending suit against 
him can, on motion, be revived against the successor. R. C, 
§ 2284. The unadministered assets, all the creditor could have 
pursued, if there had not been a resignation, and a change in 
the administration, are still left within reach of his legal reme- 
dies. But if, by resignation, and a settlement of his accounts, 
the executor or administrator could absolve himself from lia- 
bility for assets not administered, or wasted, or converted, or 
misapplied, the creditor would be, if not remediless, embar- 
rassed in the enforcement of his rights. Generally, one executor 
or administrator is not liable for the devastavit of his com- 
panion, in which he does not participate. If the statutes au- 
thorize one of several executors, by resignation, to discharge 
himself from a pending suit, and the continuance of the suit 
against his companion, can he be held liable for the devastavit 
of the resigned executor? Can the resigned executor thus ex- 
onerate himself, and shift his responsibility ? The case pre- 
sented is even stronger. The appellee has voluntarily paid 
legacies in preference to debts, within the time allowed by law 
to creditors for the presentment of claims. Shall the co-execu- 
tor be charged with this open violation of duty by his com- 
panion, and the guilty agent be relieved? Or shall both be 
relieved, and the creditor driven to the pursuit of doubtful, 
dilatory remedies in another tribunal, against the legatees who 
received payment? ‘The law and common justice fix the lia- 
bility where it belongs, on the executor who departed from the 
line of his duty, and preferred the legatees to creditors. If 
our statutes authorize one of several executors, by resignation, 
and settlement of his accounts, and a surrender of unadmin- 
istered assets, to free himself from liability to a pending 
suit, and the continuance of the suit against the remaining 
executor, the resigned executor must place the assets not ad- 
ministered within reach of the creditor’s judgment. He must 
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surrender them to his co-executor against whom judgment can 
be obtained. If he does not, he is not entitled to a discharge 
from the suit. The replication was a full answer to the sixth 
plea, and the court erred in sustaining the demurrer to it. The 
settlement made by the appellee in the court of probate cannot 
affect the question of appellee’s liability to the appellant. As 
to the appellant, that settlement is res inter alios acta. He had 
not the right, or the opportunity, to be heard in opposition to it. 

The demurrer to the seventh plea should have been sus- 
tained. This plea confesses the payments to legatees, volun- 
tarily, of a sum sufficient to have satisfied the debt of the ap- 
pellant. These payments are averred to have been made with 
a knowledge of the solvency of the estate, and that there were 
other assets of the testator in the possession of his co-executor, 
sufficient to satisfy the debt of appellant, and all other debts 
against the testator. The payments to the legatees are averred 
to have been made without notice of, and in ignorance of the 
existence of the appellant’s claim. The plea also avers the 
resignation of the appellee, and a settlement of his accounts in 
the proper court. The resignation and settlement were after 
the commencement of this suit, and it is not averred that the 
appellant’s claim was not presented within the period pre- 
scribed by law. 

When the appellee made the payments to the legatees, vol- 
untarily, leaving debts unpaid, if such payments were made 
within the period prescribed for the presentment of claims, he 
committed a devastavit. He perverted the order of appropri- 
ation of the assets prescribed by law. His knowledge of the 
solvency of the estate cannot change the character of his act. 
It remains a devastavit. If he had reported to the proper 
court the solvency of the estate, and made the payments 
under a decree of that court, the statute reserves his liability, . 
declares such report and decree shall not be a defence to any 
action brought against him. His liability is not lessened be- 
cause his act was voluntary, unsanctioned by judicial decree. 
Nor does the fact of assets sufficient to pay all debts, remaining 
in the hands of his co-executor, relieve him from liability. The 
law cannot tolerate that the creditor should be compelled to 
accept from another responsibility for the wrong of the appel- 
lee. It does not permit the appellee thus to exonerate himself 
from liability, and shift it to another. The allowance of the 
defence this plea presents, would open a wide door for the 
grossest frauds on creditors, A testator may, by express pro- 
vision in his will, relieve his executor from giving security for 
the faithful performance of his duties. A creditor, or any one 
else having an interest, cannot require security from the execu- 
tor in such case, unless he can show his interest is endangered 
VOL. III. 14 
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from a want of it. R.C.§ 2005. <A testator appoints two 
executors, one of whom is solvent, and the other insolvent ; the 
creditor relies, as he may, on the responsibility of the solvent 
executor. But he pays away the assets he receives to legatees, 
resigns, settles his accounts with the probate court, where the 
creditor cannot be heard ; and when sued by the creditor, he 
answers, that he has settled with the court of probate, paid 
away the assets he received to legatees, but left enough in the 
hands of an insolvent companion to meet the demand. The 
creditor, lured into security by a knowledge of the solvency of 
the executor, finds that his claim, which the law commanded to 
be paid before legatees could seek any recovery, is lost, and they 
are satisfied. The appellee cannot absolve himself from lia- 
bility, except by showing an administration of the assets he 
received. It is not an administration, but maladministration, 
to make payments to the legatees before the payment of debts, 
The solvency of the estate, — the want of knowledge of ap- 
pellant’s claim, eighteen months from the grant of letters testa- 
mentary not having expired, nor the existence of assets in the 
hands of, or for which the co-executor may be responsible, suf- 
ficient to meet the demands against the testator, cannot justify 
the payments to the legatees in preference to debts. He should 
have waited the expiration of the eighteen months, or have 
protected himself by a refunding bond. It was his own folly, 
or because he was willing to risk the payment of debts from 
other sources, to part with the assets to legatees before he could 
by law have been compelled ; and he must bear the conse- 
quences. That on his settlement the court of probate dis- 
charged him from further liability, cannot affect the appellant. 
His liability to appellant that court could not, on that settle- 
ment, have enforced. It was not in litigation before that court, 
and could never have been drawn within its jurisdiction, unless 
the estate of the testator had been by the appellee reported in- 
solvent. 

For the errors we have pointed out, the judgment is reversed, 
and the cause remanded. 





Matthews v. Hobbs. 
Habeas Corpus to try Right to Custody of Child. 


1. When appeal lies. — An appeal does not lie from an order of the probate 
court on the hearing of a writ of habeas corpus to try the right to the custody 
of a child. 

2. Custody of bastard child.— The putative father of a bastard child, whose 
mother is dead, has no right to its custody ; nor is habeas corpus the proper rem- 
edy to test the right to its custody; the chancery court is the proper forum to 
settle the controversy. 
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APPEAL from the probate court of Limestone county, in the 
matter of a petition for the writ of habeas corpus, sued out 
by John Hobbs, against Patience Matthews, to test their re- 
spective rights to the custody of a bastard child, whose mother 
was dead, and who was in the possession and custody of the said 
Patience Matthews, his maternal grandmother, but was claimed 
by the said John Hobbs as his putative father. The petition 
for the writ was presented to the probate judge, in vacation; 
the writ was issued by him, and was duly executed and re- 
turned ; and on the hearing the following judgment was ren- 
dered : — 

“* Probate court, Limestone county, Alabama, August term, 
1873. Claiborne Hobbs, ward ; petition for habeas corpus. 
This being the day set to hear all questions as to the petition 
of John Hobbs for a writ of habeas corpus, directed to Pa- 
tience Matthews, for the body of Claiborne Hobbs, ward, comes 
the said Patience Matthews, and files her answer and demurrer 
to said petition ; which said answer is, on motion of the plain- 
tiff, struck out as to all facts except those shown by the record ; 
and the court, after carefully hearing the argument, overrules 
and dismisses the demurrer, and orders and adjudges that the 
custody of said Claiborne Hobbs be given to the said John 
Hobbs, and that the said Patience Matthews pay the costs of 
this proceeding. August 31, 1873.” 

From this judgment, or order, the said Patience Matthews 
now appeals, and here assigns it as error, together with several 
rulings of the court on the hearing, to which she reserved ex- 
ceptions, but which require no particular notice. 


R. A. McC Len.an, for appellant. 
D. COLEMAN, contra. 


PETERS, C. J.— [After stating the facts.] Under re- 
peated decisions of this tribunal, no appeal lies to this court 
from such an order as that from which the appeal here was 
sued out. It is not a final judgment or decree, conclusively 
settling any question, save the right of the person alleged to be 
illegally imprisoned, or restrained of his liberty, to be dis- 
charged from the restraint and imprisonment complained of. 
Guilford v. Hicks, 36 Ala. 95; Wilkinson v. Murphy, 20 Ala. 
104. Upon the hearing on the writ, upon the return thereof, 
the officer by whom it has been issued can only * inquire into 
the cause of such imprisonment or restraint,” and discharge 
the person restrained, if the restraint is illegal, or remand him 
to the custody of the person imposing the restraint, if the re- 
straint is not illegal. Beyond this, the officer awarding the 
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writ has no jurisdiction to proceed. Rev. Code, p. 785, Habeas 
Corpus, §§ 4260, 4275, 4279, 4281. 

The right to the custody of a child who is a bastard, and 
whose mother is dead, cannot be contested in this way. The 
child is interested in such a contest, and is entitled to a jury to 
determine the facts of the case, and to appeal, if there is error 
in the proceedings; which is not provided for in a case made 
on a petition for habeas corpus. The order of the court, award- 
ing the custody of the child to the petitioner, Hobbs, was a 
misapprehension of the law. The child should have been dis- 
charged from the restraint, if the evidence showed that the 
restraint was illegal; and if it was above seven years of age, 
and had no mother or guardian to receive it, and was of suffi- 
cient health and discretion, it should have been permitted to 
select its own custodian. The father of a bastard child, merely 
as such, has no right to its custody. Schouler’s Dom. Rel. 
pp. 340, 383. 

The application for the writ of habeas corpus, in favor of the 
person imprisoned, or under restraint, can be repeated as often 
as the restraint is found to be illegal; and the mere discharge 
from the illegal restraint is, under our statute, the sole object 
of the writ. When the illegal restraint is removed, no one has 
the right to complain, save the person discharged ; and if the 
person discharged is dissatisfied with the order, he can return 
to the custody complained of, of his own accord. For this 
reason, doubtless, our statute has not provided for any appeal 
in such a case, or any trial of the facts by a jury, which is nec- 
essary when any right of person or property is invaded, and 
the right is contested in a court of law. Const. Ala. Art. I. 

13. 
, Such a controversy as this is best settled by a court of chan- 
cery. Woodruff v. Conley, at January term, 1874. 

The judgment of the court below is reversed; and as the 
appeal cannot be sustained, it is dismissed, with costs. 17 


Ala. 80, 84. 


Baugh, Kennedy & Co. v. Ryan. 
Appeal from Refusal of Mandamus by Circuit Judge to Tax Assessor. 


Exemption of factories, machinery, §c., from taxation. —The act approved 
April 23, 1873, entitled ‘An act for the encouragement of mining, manufactur- 
ing, industrial, mechanical, and commercial pursuits within the State of Ala- 
bama ” (Sess. Acts 1872-3, pp. 72-4), was intended to exempt from taxation, for 
the period therein prescribed, not factories, buildings, machinery, &c., already 
erected and in use, but such as were then in process of erection, and such as 
might be afterwards erected within the period specified; and the first section of 
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said act, which contains an evident mistake in the use of the words “ before erected 
and used,” must be read as if those words were omitted, or as if the word “not” 
were inserted before them. 


APPEAL from an order made by Hon. Wm. 8S. Munn, the 
judge of the third judicial circuit, embracing the county of 
Tuskaloosa, refusing to grant a mandamus, at the instance of 
the petitioners and appellants, against W. J. Ryan, tax-as- 
sessor of said county. The transcript of the record has been 
lost. The opinion of the court seems to state all the material 


facts. 
J. M. MARTIN, for appellants. 
SOMERVILLE & McEACHIN, contra. 


B. F. SAFFOLD, J. — The appellants, being manufactur- 
ers of cotton goods in Tuskaloosa county, applied to the judge 
of the third circuit, for a mandamus to the assessor of taxes 
for said county, to allow them the privilege conferred by an 
act of the legislatur e passed April 25, 1873, ‘“* For the encour- 
agement of mining, manufacturing, industrial, mechanical, and 
commercial pursuits within the State of Alabama.” It ap- 
peared from their application that their buildings, factories, 
works, and machinery, had been completed and in use since 
1868. The judge refused the mandamus. The appeal is 
taken under an act of December 15, 1868, ** To allow appeals 
to the supreme court in certain cases.” Acts 1868, p. 410. 

We decide the case by simply declaring the construction 
which shall be given to certain language contained in the first 
section of the act of 1873. That section, as far as it is neces- 
sary to quote it, reads as follows; ‘“‘ That for the purpose of 
encouraging, stimulating, and furthering the mineral, agricul- 
tural, and ‘commercial resources of the State of Alabama, all 
buildings, factories, works, and machinery, in process of erec- 
tion, before erected and used, from and after the first day of 
January, A. D. 1873, until the time mentioned in section 7 of 
this act for the expiration thereof, for the purpose and business 
of mining, manufacturing,” &c. &e., “ to the value of one hun- 
dred thousand dollars,” &c. &e., “shall be, and the same are 
hereby, declared exempt from all taxation, whether state, 
county, or municipal, for the period of ten years from the time 
the same shall be erected and put in operation; which said 
period shall be completed from. the date of the certificate here- 
inafter mentioned in this act,” &c. The 7th section alluded 
to provides, that the certificate mentioned shall remain and be 
effectual for the space of ten years from the issuance thereof, 
It is to be issued by the secretary of state, on the sworn state- 
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ment of the person or persons, or corporation interested, filed 
in his office, setting forth the date of the completion of the 
buildings, factories, and works. 

The claim of the appellants rests on the meaning of the 
words in the first section, ‘* before erected and used.” These 
words, as they stand in the section, present a disjointed con- 
nection. By reference to the senate journal, an amendment 
of the bill is seen to have been made, by inserting between the 
words * machinery ” and “ erection ” the words ‘in process of 
erection before and.” It thus appears that a mistake has 
been made, though it is not plain what was the mistake. The 
evident purpose of the law was to encourage the investment of 
money in such pursuits, and also in ship-building. The pres- 
ent loss of revenue would be more than recovered after the ex- 
piration of ten years; and if such works were not erected, the 
law would have no application. It was certainly not intended 
to exempt from taxation works already erected, and, perhaps, 
in use for more than ten years. The anxiety to increase the 
resources of the State is suggestive of some extreme necessity 
for so doing, lying in the prostration of the present industries 
of the State. It would have been in the highest degree in- 
equitable to have cast what was considered a burden of taxa- 
tion from any of the existing industries on to others equally 
depressed ; whereas, it was eminently proper to give a respite 
from taxation to new undertakings. We decide, that the act 
should be read as if the words “ before erected and used,” in 
the first section, were entirely omitted; or as if the word 
‘not’ was inserted immediately before them. The sense 
would then be, that the privileges of the act would be con- 
ferred on ‘all buildings, factories, works, and machinery, in 
process of erection before and after the first day of January, 
A. D. 1878, until,” &e. The judgment is affirmed. 


Saffold ef al. v. Wade’s Executor. 


Bill in Equity by Creditor, asking Subrogation under Mortgage by 
Debtor to Surety. 


1. Jurisdiction of equity as affected by adequacy of legal remedy. — When a non- 
resident creditor invokes the jurisdiction of a court of equity in this State, on the 
ground that he has not an adequate legal remedy, the sufficiency of his legal rem- 
edies is to be determined by the laws of this State, and not by the laws of the 
State in which he and his debtor reside. 

2. Foreign judgments. — A foreign judgment creditor, asking the aid of a court 
of equity here, occupies the position of a general creditor only, and not of a judg- 
ment creditor. 
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3. Subrogation of creditor to surety’s rights under mortgage given by debtor. —To 
entitle a creditor to subrogation in equity to the rights of a surety under a mort- 
gage given by the debtor, it is not necessary that he should have exhausted his 
legal remedies, or should have reduced his debt to judgment. 

4. Same. — When a mortgage has been given by a debtor to indemnify his 
surety against two debts, due to different persons, one of the creditors cannot have 
a decree subjecting the mortgaged property to sale for the satisfaction of his debt, 
on a decree pro confesso against the other creditor as a non-resident, without 
averring that his debt had been paid, or released, or that he had waived or refused 
the benefit of the common security. 

5. Who is purchaser for valuable consideration. — A creditor, who accepts from 
his debtor an absolute conveyance of land in payment of a preéxisting debt, is a 
purchaser for valuable consideration (Rev. Code, §§ 1557-58), and, as such, is 
entitled to protection against an unrecorded mortgage. 
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APPEAL from the Chancery Court of Henry. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 11th January, 1872, by 
the executor of the last will and testament of Hudson Wade, | 
deceased, against Thomas P. Saffold, William O. Saffold, Mrs. 
Ann Saffold, who was the mother of said William O. Saffold, the 
wife and children of said William O. Saffold, and the personal 
representative of Alfred Eubanks, deceased. Its object was 
to foreclose a mortgage on a tract of land in Henry county, 
known as the * Saffold old plantation,” which said William O. 
Saffold had executed to said Thomas P. Saffold, to indemnify 
him as his surety on two debts therein particularly described ; 
and to have the land sold for the satisfaction of a judgment 
which the complainant had obtained against the said William 
O. and Thomas P. Saffold, on one of the secured debts; also, to 
set aside, as fraudulent and void, an absolute deed, of date sub- 
sequent to the mortgage, by which said William O. Saffold con- 
veyed said lands to his mother, Mrs. Ann Saffold, and a sub- 
sequent deed of gift, by which she conveyed them to his wife 
and children. All the parties to the suit resided in Georgia, 
except the personal representative of Alfred Eubanks, deceased 
(whose residence was alleged in the bill to be unknown), and 
all the transactions involved occurred there. 

The complainant’s judgment was rendered in the superior 
court of Morgan county, Georgia, on the 23d September, 
1866 ; and was founded on a promissory note for $2,145, dated 
January 5, 1859, and payable to the complainant as executor 
of H. Wade, deceased. The bill alleged that this note was 
given for the price of slaves, and was signed by Thomas P. 
Saffold as surety for William O. Saffold; and that by the 
new constitution of Georgia, adopted since the war, and the 
decisions of the supreme court construing it, the note and 
judgment could not be enforced there. The mortgage, a copy 
of which was made an exhibit to the bill, was executed in 
Georgia; was dated the 15th March, 1866, but was not re- 
corded in Henry county, Alabama, where the lands were situ- 

















216 SUPREME COURT [June Term, 


[Saffold v. Wade’s Executor. ] 


ated, until the 28th May, 1866; and was given to secure said 
Phomes P. Saffold, as the surety of William O. Saffold, against 
the debt due to the complainant, and another debt due to the 
administrator of Alfred Eubanks, deceased, whose name wags 
described in the mortgage, as shown by the exhibit, to be 
Thomas A. Banks or Francis A. Banks. The deed by which 
William O. Saffold afterwards conveyed the same lands to his 
mother, was dated the 27th April, 1866, and was recorded in 
Henry county on the 30th April, 1866. The bill alleged that 
this deed was without consideration, and was made with the 
intent to hinder and defraud the creditors of said William O, 
Saffold, and that Mrs. Saffold, when she accepted it, had 
notice of the prior mortgage to Thomas P. Saffold ; but the 
_ answer of Mrs. Saffold denied notice, and she and William OQ, 
Saffold, both in their answers and in their depositions, denied 
all fraudulent intent, and asserted the consideration of the 
deed to be an antecedent debt, of much larger amount than the 
sum recited in the deed as its consideration, due from William 
O. Saffold to his mother; and there was no other evidence on 
this point. The deed of gift from Mrs. Ann Saffold to the 
wife and children of William O. Saffold was dated the 20th 
January, 1870. 

There was an order of publication against “Thomas A. 
Banks, or Francis A. Banks, as the administrator of Alfred 
Eubanks, deceased ;”” and a decree pro confesso was entered 
on that publication. A formal answer was filed by the guar- 
dian ad litem of the infant defendants. William O. Saffold, 
his wife, and several of their adult children, jointly demurred 
to the bill: 1st, for want of equity; 2d, because the com- 
plainant had an adequate remedy at law; 3d, because the 
administrator of Eubanks was not made a complainant ; and, 
4th, because he was not properly made a defendant. The 
chancellor overruled the demurrer, and said defendants then 
filed a joint answer, insisting on the validity of the conveyance 
to Mrs. Ann Saffold, and of her deed of gift to the wife and 
children of W. O. Saffold ; and their answer was adopted by 
Thomas P. Saffold. Mrs. Ann Saffold also answered, as above 
stated, denying notice of the mortgage to Thomas P. Saffold, 
and asserting the priority and preference of her deed over it. 
On final hearing, on pleadings and proof, the chancellor ren- 
dered a decree for the complainant, and ordered the lands to 
be sold for the satisfaction of his judgment. The overruling of 
the demurrers to the bill, and the final decree, are now assigned 
as error. 


Watts & Troy, with whom was J. A. CLENDENIN, for 
appellants. — 1. The complainant’s Georgia judgment has no 
VOL. LI. 

















































OF ALABAMA. 217 


[Saffold v. Wade’s Executor.] 


extra-territorial operation, except as constituting a cause of 
action. In this case, he stands as a simple-contract creditor 
only. Story’s Conflict of Laws, § 609; Shepherd’s Digest, 
669. 

2. A general creditor cannot file a bill in equity to enforce 
the collection of his debt, until he has exhausted his legal rem- 
edies, unless he has a lien, or unless some statute gives him a 
remedy. Brickell’s Digest, 655, cases cited in section 219. 

3. The excuse alleged in the bill for resorting to a court of 
equity here, founded on the provisions of the new constitution 
of Georgia, is without any force whatever. The validity of a 
contract is to be determined by the law of the place where it 
was made, and by the law which was in force when it was 
made. If the contract could not be enforced in Georgia when 
it was made, it cannot be enforced in Alabama; and if it was 
valid there when made, no subsequent change in the constitu- 
tion of that State can impair its validity. 

4. Mrs. Ann Saffold is a purchaser for valuable considera- 
tion, who had no notice of the prior unrecorded mortgage, and 
she is entitled to protection against it. Rev. Code, §$ 1557- 
58; Smyth, Wykoff & Nicholls v. Morgan, 29 Ala. 283; Pul- 
liam, Wills, Rankin §& Co. v. Newberry, 41 Ala. 174; Boon v. 
Bar nes, 23 Miss. 139; Perry on Trusts, 218 ; Chitty on Con- 
tracts, 27-8; 2 Story’s Equity, § 1503. 

5. As against Mrs. Saffold, the complainant can assert no 
greater rights than Thomas P. Saffold under his mortgage ; 
and he was not a purchaser for valuable consideration. Wells 
v. Morrow, 38 Ala. 125, and cases there cited. 

6. In any event, the complainant was not entitled to the 
relief granted him. The estate of Eubanks was equally inter- 
ested in the mortgaged property, and the decree should have 
protected its rights. Zoulmin v. Hamilton, T Ala. 362. 


1874.] 








Cowan & OATES, contra. —1. The equity of the bill rests 
on the doctrine of subrogation, and it was not necessary that 
the complainant should have exhausted his legal remedies. 
Toulmin v. Hamilton, 7 Ala. 362; Troy v. Smith & Shields, 
33 Ala. 469; Moses v. Murgatroyd, 1 Johns. Ch. 118. 

The bill shows the impracticability of requesting defend- 
ant Banks to join as a complainant, his whereabouts being un- 
known. 

3. As to the misjoinder of Banks as a party defendant, the 
other defendants cannot take advantage of the objection. 

Robison v. Robison, 44 Ala. 269. 
4. If either the estate of Eubanks, or Thomas P. Saffold, 
suffers any injury from the decree, it is not the complainant’s 
fault. It was the duty of said Saffold under the circum- 
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stances, to furnish the necessary information to complainant, 


19 Ala. 121, 691; 27 Ala. 618; 16 Ala. 364. 
5. Mrs. Ann Saffold is not a purchaser for valuable consider- 
ation, within the meaning of the statute. Wells v. Morrow, 38 


Ala. 125; Dickerson v. Tillinghast, 4 Paige, 214. 


BRICKELL, J.— We may dismiss from consideration the 
allegations of the bill as to the provisions of the constitution 
and the decisions of the courts of Georgia, with the remark, 
that they furnish no sufficient ground on which a court of 
equity in this State can afford the complainant relief. The 
jurisdiction of the courts of equity in this State, so far as de- 
pendent on the existence or absence of legal remedies, must be 
determined in view of the remedies afforded by our laws, and 
not by the laws of another State. 

We may dismiss from consideration, also, the complainant’s 

right to relief, so far as it depends on the allegations of fraud 
in the conveyance of the land by William O. Saffold to his 
mother, Mrs. Ann Saffold ; because these allegations are fully 
denied in the answers, and are wholly unsupported by proof. 
This leaves the case to be considered in the single aspect of 
the complainant’s right to be subrogated to, and to foreclose, 
the mortgage given by said William O. Saffoid to his surety, 
Thomas P. Saffold, to indemnify him against the payment of 
the debt owing by them to the complainant. 

Subrogation is, exclusively and purely, the creature of a 
court of equity. When a security is given by the principal 
debtor, for the ease and indemnity of his surety against the 
liability to the common creditor, a trust is created, in the con- 
templation of a court of equity, for the better protection of 
the debt, which both principal and surety are bound to pay. 
Subrogating the creditor to the rights of the surety relieves him 
from the vexation of suit, and from the necessity of resorting 
for redress to the security furnished, or to the principal debtor. 
The liability of the principal is thereby extinguished, to the 
extent to which the security can be made available, and com- 
plete justice is done to all parties in interest. Moses v. Mur- 
gatroyd, 1 Johns. Ch. 119; 1 Leading Cases in Equity, 163 ; 
Toulmin v. Hamilton, T Ala. 363 ; Ohio Life Ins. & Trust Co. 
v. Ledyard, 8 Ala. 866; Br. Bank at Mobile, v. Robertson, 
19 i 179; Troy v. Smith g Shields, 33 Ala. 469. 

. The judgment obtained by the complainant in Georgia, 
inten the principal debtor and his surety, does not entitle 
him to seek any other relief in the courts of equity of this 
State than such as those courts can accord to general creditors. 
He is not a creditor who has exhausted his legal remedies, or 
who has acquired a legal lien, the obstruction of which a court 
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of equity will intervene to prevent. No priority of lien, or ca- 
pacity of execution, attaches here to such a judgment. It is 
a mere cause of action, protected, as matter of evidence, by 
the provision of the constitution of the United States, that full 
faith and credit — the credit which attached to it in the State 
in which it was taken —shall be here given to it as evidence. 

3. But a judgment, or the exhaustion of legal remedies, is 
not essential to the creditor’s right of subrogation. The cred- 
itor, asserting this right, asks only the enforcement of a trust 
enuring to his benefit. The trust attaches only to the particu- 
lar debt, and adheres to it, without regard to the form it may 
assume. No other creditor than the holder of the debt can 
appropriate the subject of the trust. A court of equity only 
can enforce the trust, and its enforcement lies within the orig- 
inal jurisdiction of that court. A court of law has no process 
or remedy adapted or adequate to the creditor’s relief. There- 
fore, the complainant, though only a general creditor, has a 
right to the enforcement of this trust, without reducing his 
debt to judgment at law, or the pursuit or exhaustion of legal 
remedies. Zoulmin v. Hamilton, supra. 

4. There is, however, a fatal error in the decree in this as- 
pect of the case. The mortgage security, to which the com- 
plainant prays subrogation, is averred to have been made 
equally for the indemnity of the surety against his liability to 
complainant, and a similar liability to Thomas (or Francis) A. 
Banks, administrator of the estate of Thomas Eubanks, de- 
ceased. The existence and validity of this latter debt are not 
assailed by the pleading, nor in the least impugned by the evi- 
dence. Banks is made a party defendant by publication, and 
a decree pro confesso is taken against him. It is not averred 
that he has ever waived, or refused to recognize, the trust 
which the law raised in his favor. He has, therefore, the 
same equity the complainant asserts. Yet, a decree is ren- 
dered, directing a sale of the mortgaged estate, and the appli- 
cation of the proceeds of sale, exclusively to the debt of the 
complainant. In this, the court erred, in the present state of 
the pleadings and proof. The decree should have directed the 
application “to the payment of both debts, according to their 
respectiv e amounts. 

d. The mortgage, to which the complainant seeks subroga- 
tion, was made on the 15th of March, 1866, but it was not 
recorded, or filed for record, until the 28th day of May, 1866. 
On the 27th April, 1866, the mortgagor made an absolute 
conveyance of the mortgaged premises “to the defendant Ann 
Saffold, in part pay ment of a preéxisting debt ; and this con- 
veyance was recorded on the 80th April, 1866, before the 
registration or filing for registration of ‘the mortgage. It is 
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averred in the bill, that Mrs. Ann Saffold had, at the making 
of the conveyance, notice of the mortgage. This averment is 
denied fully in her answer, and the only evidence on the point 
supports the answer, and contradicts the averment of the bill. 
The mortgage was made as a security for antecedent debts of 
the mortgagor ; and the consideration of the absolute convey- 
ance is an antecedent debt, due from the mortgagor to the 
grantee. 

The statutes provide: “* Conveyances of unconditional es- 
tates and mortgages, or instruments in the nature of a mort- 
gage, of real property, to secure any debt created at the date 
thereof, are void, as to purchasers for a valuable consideration, 
mortgagees, and judgment creditors, having no notice thereof, 
unless recorded within three months from their date.” R. C. 
§ 1557. “ All other conveyances of real property, mortgages, 
or deeds of trust, to secure any debts other than those specified 
in the preceding section, are inoperative and void, as to pur- 
chasers for a valuable consideration, mortgagees, and judgment 
creditors, without notice, unless the same have been recorded 
before the accrual of the right of such purchasers, mortgagees, 
or judgment creditors.” R. C. § 1558. 

A debt, whether created at the making of a conveyance, or 
previously existing, as a general rule forms a valuable con- 
sideration, supporting a conveyance, whether assailed by cred- 
itors, or impeached by subsequent purchasers. Young v. Du- 
mas, 35 Ala. 60; Pulliam v. Newberry, 40 Ala. 168. This 
does not seem to be questioned by the appellee; but it is in- 
sisted, that a purchaser in payment of an antecedent debt can- 
not be deemed a purchaser for a valuable consideration, enti- 
tled to the protection of the statutes of registration; and in 
support of the proposition, we are referred to the cases of Mor- 
row v. Wells, 38 Ala. 125; and Dickerson v. Tillinghast, 4 
Paige, 214. 

A defence against prior equities, or a prior conveyance, must 
be supported by a valuable consideration. Mere want of notice, 
and a subsequent grant or conveyance, however innocently 
accepted, though supported by a good and valid consideration, 
will not protect against them. The grantee must have parted 
with something valuable, must have changed his legal relation 
to the grantor, or he is not, in a court of equity, protected 
against prior equities, nor in any court, of law or equity, pro- 
tected by the statutes of registration. 

The case of Wells v. Morrow, supra, proceeds on this prin- 
ciple. A creditor had accepted a mortgage, as a security for a 
preéxisting debt, and was refused protection as a bond fide 
purchaser without notice, against the lien of a vendor for the 
Penney. The mortgagee had not changed his relation 
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to his debtor. No new consideration, of forbearance to sue, or 
otherwise, entered into the mortgage. The debt remained as 
it was when the mortgage was made, capable of enforcement 
by all the legal remedies to which the creditor could have re- 
sorted, if the mortgage had not been made. 

A different rule prevails, when the creditor, as in this case, 
accepts an absolute conveyance, in payment of an antecedent 
debt ; he then becomes a purchaser for a valuable consideration, 
entitled to protection under the statutes of registration. The 
point was so adjudged in Ohio Life Ins. § Trust Co. v. Led- 
yard (8 Ala. 866), and the decision has not been since ques- 
tioned. The case now cited, Dickerson v. Tillinghast, supra, 
with other New York cases, was pressed upon the consideration 
of the court, and it was said in answer to them: “ The cases 
cited by the counsel for the defendant in error, from Paige and 
Wendell, to be found on his brief, are based upon a principle 
which does not obtain in this State: that the payment, or dis- 
charge of a preéxisting debt, is not a valuable consideration, 
in the same sense as paying money, or parting with property 
would be.” The pleadings and proofs here fully disclose, that 
the conveyance to the defendant, Ann Saffold, was made in pay- 
ment of a debt due and owing her by the grantor, William 
O. ; and this conveyance, though made subsequent to the mort- 
gage, under which the complainant claims, was recorded prior 
to the registration of the mortgage. The priority of registra- 
tion, under the statute, entitles her to priority of right. 

It follows, that the decree of the chancellor is erroneous, and 
must be reversed, and the cause remanded for further proceed- 
ings in conformity with this opinion. 


SAFFOLD, J., not sitting. 


Kirby v. Vann. 


Agreed statement of facts, in lieu of bill of exceptions. — An agreed statement of 
facts, incorporated into the transcript by consent of counsel, but neither signed by 
the presiding judge of the court below, nor established as a bill of exceptions, will 
not be considered by this court in lieu of a bill of exceptions. 

APPEAL from the Circuit Court of De Kalb. 

Tried before the Hon. WM. L. WHITLOCK. 
Rick, Jones & WILEY, for appellant. 
Foster & FORNEY, contra. 


PETERS, C. J.—The record in this case does not show any 
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bill of exceptions, such as this court has any authority to notice, 
By consent of the counsel of both the parties litigant, an agreed 
statement of facts is incorporated into the transcript, of which 
they say: “ This being, in substance, all the testimony, the 
counsel in the cause having consented in writing to the signing 
of a bill of exceptions in vacation, and the presiding judge 
having been repeatedly and continually absent, it is agreed that 
the above be taken as an agreed statement of facts, in lieu of 
a bill of exceptions, and that the cause be heard at the June 
term, 1873, of the supreme court.” But this document was 
not made part of the record, by any order of the court below 
for that purpose, nor is it a bill of exceptions without the sig- 
nature of the presiding judge. Rev. Code, § 2754. If the 
presiding judge fails or refuses to sign the bill of exceptions, it 
can only be used after having been established on application 
to this court. Rev. Code, § 2758. These are the only modes 
by which objections to the competency of a witness can be 
brought to this court for review; and the practice must be con- 
fined to them, until the legislature may see fit to change or en- 
large them. That cannot be done indirectly, which, if done 
directly, would be illegal. The errors assigned are not sus- 
tained by the record. The judgment is affirmed. 


Marx, Frenkel & Co. v. Marx. 


Action for Rent, and for Use and Occupation. 


Mortgaqee’s right to rents. — A mortgagee may, by notice to the tenant, intercept 
and claim the rents of the mortgaged premises, whenever he can recover the pos- 
session in ejectment ; and a second mortgagee may, in like manner, by notice to 
the tenant, claim the rents in preference to the mortgagor or his assignee, unless 
they have been intercepted by the first mortgagee. 


APPEAL from the Circuit Court of Mobile. 

Tried before the Hon. JoHN ELLiorr. 

In this case, two actions were brought by E. H. Marx against 
Marx, Frenkel & Co., to recover two months’ rent of a store- 
house in the city of Mobile; and were commenced before a jus- 
tice of the peace. The cases were removed by appeal, by the 
defendants below, into the circuit court, where, by consent, one 
case was tried, and the same judgment was rendered in each 
ease. It was shown on the trial, as appears from the bill of 
exceptions, that the defendants went into the possession of the 
store in 1868, under a lease for five years from Moses Marx 
and Henry Marx, to whom the store then belonged jointly. 
There was at that time a mortgage on the property, given for 
a part of the purchase-money ; and they afterwards executed 
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a second mortgage on it, of which Proskauer & Co. became 
the owners by assignment before the commencement of this 
suit. Henry Marx having died, his undivided half interest 
was sold under an order of the probate court, and was pur- 
chased at that sale by the plaintiff, who received the adminis- 
trator’s deed, and demanded of the tenants one half of the 
monthly rent due by their lease. The tenants refused to pay, 
on the ground that they had been notified by Proskauer & Co. 
to pay the rent to them; and hence this suit. The court 
charged the jury, in substance, that the plaintiff was entitled 
to recover, notwithstanding the claim of Proskauer & Co. ; to 
which charge the defendants excepted, and they now assign it 
as error, with other matters not necessary to be noticed. 


G. B. CLARK, for appellants. — A mortgagee may recover 
the possession of the mortgaged property in ejectment, and in- 
tercept the rents by notice to the tenant. Chambers v. Maul- 
din, 4 Ala. 477 ; Duval’s Heirs v. MceLosky, 1 Ala. 729; Man- 
sony § Hurtel v. United States Bank, 4 Ala. 746; Coker v. 
Pearsall, 6 Ala. 542; Smith v. Taylor, 9 Ala. 633 ; Hutehin- 
gon v. Dearing, 20 Ala. 789; Branch Bank vy. Fry, 23 Ala. 
710; Barron, Meade § Co. v. Paulling, 38 Ala. 292; Knox 
y. Easton, 38 Ala. 345. The same principle applies equally to 
a second mortgagee, who may recover against all the world 
except the first mortgagee. Tyler on Ejectment, 56, 548 ; 
Savage v. Dooley, 28 Conn. 411; Levy v. Horne, 3 Ad. & El. 
757; 2 Harrison’s Digest, 2584; Charles v. Dunbar, 4 Mete. 
448; 1 Hilliard on Mortgages, 301°; Porter v. Seeley, 13 Conn. 
564; Burr v. Spencer, 26 Conn. 159; Steadman v. Garrett, 
18 Vermont, 346; Railroad Co. vy. Ralston, 15 Ala. 472; 1 
T. R. 760, n. ; Cowper, 601; 4 Doug. 309. 


Boyes & OVERALL, contra.— Henry Marx, if living, 
might have recovered the rent until his possession was dis- 
turbed ; and the plaintiff succeeded to all his rights. A mort- 
gage is nothing but a security for a debt, and the interest of 
the mortgagee is a mere chattel. 1 Hilliard on Mortgages, 
235-6, and cases cited ; 27 Barbour, 504, and cases there cited ; 
Southern Law Review, April, 1873, p. 400. 


B. F. SAFFOLD, J.— The appellants were the tenants of 
a storehouse, which was owned jointly by one of them, Moses 
Marx, and Henry Marx. This house had upon it a first and 
second mortgage executed by these owners, when the half inter- 
est of Henry Marx, who had died, was sold by his adminis- 
trator, and purchased by the appellee. The said appellee gave 
notice to the tenants of his accession to the right of the de- 
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ceased owner, and claimed his share of the rent falling due. 
They refused to pay to him, because they had been notified by 
the assignee of the second mortgage to pay to him. He then 
brought this suit, to recover such portion of the rent as he 
deemed to be due. The court charged the jury, in substance, 
that while the owners of the first mortgage would have the 
right to intercept the payment of the rent to the plaintiff by 
notice, the latter was entitled to it in preference to the second 
mortgage, by reason of the right of the first. 

The ruling of the court is incorrect. Every conveyance of 
an estate in any hereditament, corporeal or incorporeal, is good 
and effectual without attornment of the tenant; but no tenant 
who has paid his rent, without notice of such conveyance, is 
liable therefor. R.C.§ 1568. That a mortgagee, in any case 
where he has the right to recover the possession of the prem- 
ises by ejectment, may intercept from the mortgagor, or one 
claiming under him, the rents of the same, by notice to the 
tenant, is abundantly shown in Mansony § Hurtel v. U.S. 
Bank and its Assignees, 4 Ala. 735, 746; Hutchinson v. Dear- 
ing, 20 Ala. 798, 802; and Know v. Kaston, 38 Ala. 345, 356. 
If there could have been any reasonable doubt of the right of 
a second mortgagee to bring ejectment, it is dispelled by sec- 
tion 2871 of the Revised Code, which authorizes an execution 
to be levied on an equity of redemption, in either land or per- 
sonal property. As both mortgages take precedence of the 
plaintiff’s purchase, it is immaterial to him that the prior mort- 
gagee fails to assert his privilege. I. g C. P. Rh. BR. Co. v. 
Talman § Ialston, 15 Ala. 472. 

The judgment is reversed, and the cause remanded. 


Riddle e¢ al. v. Hill’s Administrator. 


Action on Note given for Price of Personal Property sold by Admin- 
istrator under Order of Probate Court. 


1. Plea of ne unques administrator.—In an action by an administrator on a con- 
tract made with himself, whether he sues individually or in his representative 
capacity, ne unques administrator is not a good plea, since the making of the con- 
tract with him is an admission of his representative character. 

2. Sale of personalty by administrator without order of probate court, or under void 
order.— A sale of personal property by an administrator without an order of 
court, or under an order which is void for want of jurisdiction in the court by 
which it was rendered, passes no title to the purchaser, and no recovery can be had 
against him on his note for the purchase-money. 

3. Judicial proceedings during late war. — This court, following the decision of 
the supreme court of the United States in the case of Horn v. Lockhart (17 Wal- 
lace, 570), holds that judicial proceedings, had in the courts of this State during 
the late war, so far as they did not impair, or tend to impair, the supremacy of the 
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alid. 

4. Doubtful plea construed against pleader, — When a plea uses words of equivo- 
cal meaning, or is susceptible of two constructions, that meaning or construction 
will be adopted which is most unfavorable to the pleader. 

5. Judicial notice of public historical facts connected with late war; meaning of word 
“ dollars” in note.—In construing contracts made here during the late war, the 
courts will take judicial notice of the facts of public history as to the condition 
of the country and its currency at that time; and in an action on a promissory 
note payable in “ dollars,’”’ which was given for the price of personal property sold 
by an administrator under an order of the probate court in 1863, will receive evi- 
dence of a contemporaneous parol agreement between the parties, that it should 
be discharged in Confederate treasury-notes. (Overruling Hill v. Erwin, 44 Ala. 661.) 

6. Estoppel against administrator from denying contract. — When an administra- 
tor sues on a note given for the price of property sold by him under an order of 
the probate court, he is estopped from denying the validity of a contemporaneous 
parol agreement, set up in defence, that the note might be discharged in Confed- 
erate currency. 


APPEAL from the Circuit Court of Marengo. 

Tried before the Hon. LUTHER R. SMITH. 

This action was brought by Mrs. Susan Hill, as the admin- 
istratrix of the estate of her deceased husband, Charles W. 
Hill, against A. J. Riddle, J. E. Poelnitz, and F. N. Strud- 
wick ; and was founded on the defendants’ promissory note for 
$1,350, dated the 13th February, 1863, and payable to the 
plaintiff, as administratrix, on the Ist March, 1864. The first 
count was in the usual form of complaint on a promissory note 
by the payee against the makers ; while the second count con- 
tained the additional averments, that the note was given for 
the price of four mules, which belonged to the estate of the 
plaintiff’s intestate, and which were sold by her under an order 
of the probate court of Greene county, rendered on the 5th 
January, 1863, on her application, and were bought at the sale 
by the said F. N. Strudwick. The defendants filed eight pleas. 
The first plea alleged that, at the commencement of the suit, 
the plaintiff was not the administratrix of the estate of the 
said Charles W. Hill; the second was the general issue, and 
the others were as follows : — 

“3. For a further plea,” &c., ‘defendants say, that said 
note, in said complaint mentioned, was given by these defend- 
ants to said plaintiff, in this county and State, for and in con- 
sideration of four mules, sold by plaintiff to said F. N. Strud- 
wick at the time said note bears date; and that it was under- 
stood and agreed between the parties to said contract, at the 
time the same was made, that the same might be discharged by 
the defendants by a payment thereof in Confederate currency 
or treasury-notes ; and defendants aver, that the real and true 
value of said mules was, to wit, the sum of one dollar, and 
that the plaintiff is not lawfully, justly, and equitably entitled 
to recover any greater sum of money.” 

“4. For a further plea,” &c., ‘defendants say, that said 
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promissory note was given by defendants to plaintiff for and in 
consideration of four mules, sold by plaintiff to said F. N, 
Strudwick ; and that said mules, at the time of said sale, were 
the property of said Charles W. Hill, deceased ; and that the 
plaintiff sold said mules as aforesaid without any legal and valid 
order or decree of any court having authority in that behalf, 
and without any lawful authority to sell the same, and that 
said sale was void.” 

“5, For a further plea,” &c., “defendants say, that said 
promissory note was made and given by them to plaintiff, in 
this State, on the day the same bears date, for and in considera- 
tion of four mules sold by said plaintiff to defendant Strud- 
wick, on the day and year aforesaid, under and by virtue of an 
order of an illegal tribunal, called the probate court of the 
county of Greene in this State, made on the 24th day of De- 
cember, 1862, and by no other authority ; a true copy of which 

roceedings of said illegal tribunal, in that behalf, is as fol- 
iors,” setting out the grant of letters of administration to the 
plaintiff, her petition to the probate court for an order to sell 
the personal property of the estate for the payment of debts, 
and the order of sale ; ** and defendants aver, that said sale of 
said mules was made without authority, and is void.” 

“6. For a further plea,” &c., ‘defendants say, that said 
promissory note was executed to plaintiff by defendants, on the 
day the same bears date, for and in consideration of an alleged 
sale of four mules by plaintiff to defendant Strudwick ; that 
said alleged sale was made by plaintiff under and by virtue of 
a so-called decree, rendered by an illegal and foreign tribunal, 
called the probate court, in the county of Greene, and State of 
Alabama, while the said State was under the government of an 
insurgent force during the late war, a true copy of which said 
so-called decree is set forth in the 5th plea above pleaded. 
And the defendants aver, that the parties to said contract un- 
derstood, or agreed, that the same should be discharged by a 
payment in Confederate currency, or treasury-notes ; and that 
the plaintiff is not legally, justly, and equitably entitled to 
receive, according to the contract, any other or greater sum of 
money than the real and true value of said mules, to wit, the 
sum of one dollar.” 

‘7, For a further plea,” &c., ‘ defendants say, that on the 
20th day of October, 1862, an illegal tribunal, called the pro- 
bate court of Greene county in this State, made the following 
order, to wit,” the order granting letters of administration to 
the plaintiff ; “and defendants aver, that the said Susan Hill, 
at the time of the commencement of this suit, had no other 
power and authority to be and act as the administratrix of the 
estate of the said Charles W. Hill, deceased, than the above so- 
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called order of the said so-called probate court; and that the 
said appointment of her, the said Susan Hill, as such adminis- 
tratrix, was made by an illegal tribunal, acting under an insur- 
gent organization against the power, laws, and constitution of 
the United States, and is therefore void; and that the said 
Susan Hill was not, at the commencement of this suit, the ad- 
ministratrix of the estate of the said Charles W. Hill, deceased. 

“8. For a further plea,” &c., “ defendants say, that on the 
20th day of October, 1862, the said Susan Hill was appointed 
administratrix of the estate of the said Charles W. Hill, de- 
ceased, and became such administratrix, under and by virtue 
of an order made by an illegal tribunal, called the probate 
court of Greene county, Alabama, which said so-called court 
was a part of an insurrectionary power then defying and re- 
sisting the government of the United States; and that the 
said so-called court was a foreign court; and that the said 
Susan Hill, at the time of the commencement of this suit, be- 
came and was such administratrix by virtue of the order afore- 
said, and by no other authority or power. And the said de- 
fendants further aver, that the said Susan Hill, at the time of 
the commencement of this suit, had not obtained any letters of . 
administration upon the estate of said deceased in any one of 
the United States.” 

The court sustained a demurrer to the 3d, 4th, 5th, 6th, Tth, 
and 8th pleas; and its judgment on the demurrers is now as- 
signed as error. 


Wo. M. Brooks, for appellants. 
A. B. Pittman, with R. H. SMITH, contra. 


BRICKELL, J.— As the judgment must be reversed, and 
the cause remanded, we do not propose to notice separately the 
several pleas, and the demurrers thereto, but to announce the 
principles which must control in determining the sufficiency of 
the pleadings, and rendering final judgment, if the pleadings 
disclose, in their present state, the facts of the case. 

1. The contract on which the suit is founded was made with 
the administratrix personally, and is payable to her in her rep- 
resentative capacity. On such a contract, she may maintain 
suit in her own name; and whether she sues in her own name, 
or as administratrix, the plea of ne unques administrator cannot 
be interposed as a defence. That plea is a defence only where 
an administrator was at common law bound to make profert of 
his letters, as his authority to maintain the suit. Profert was 
never necessary, except when the cause of action accrued to the 


intestate. Thames v. Richardson, 3 Strobh. 484; Biddle v. 
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Wilkins, 1 Peters, 686; Caller v. Dade, Minor, 20. The exe- 
cution of a promissory note, or other written instrument, pay- 
able to an administrator, is an admission of the representative 
capacity, dispensing with the necessity of profert, and, in the 
absence of fraud, or misrepresentation, estopping the party 
making it from putting in issue the existence of that capacity. 
Harbin v. Levi, 6 Ala. 899; Talmage v. Chapel, 16 Mass. 69 ; 
Trotter v. White, 10 Sm. & Marsh. 607; Savage v. Meriam, 
1 Black. 176 ; Falls v. Wilson, 24 Miss. 168. ‘The court, there- 
fore, committed no error in sustaining the demurrer to the 
pleas denying the plaintiff’s representative capacity. That 
question is not involved in this suit. 

2. It is the settled law of this State, that a sale of person- 
alty, made by an administrator without an order of court, or 
under an order void on its face for want of jurisdiction in the 
court rendering it, passes no title to the purchaser. The au- 
thorities on this point are collected, and the discussion of the 
question exhausted, in Lkelheimer v. Chapman, 32 Ala. 676. 
It is also settled, that there can be no recovery on the pur- 
chaser’s promise to pay the purchase-money on such. sale. 


_ Beene v. Collenberger, 38 Ala. 647, and authorities there cited. 


3. From some of the pleas it appears that the appellee, un- 
der regular orders of the proper court, rendered during the 
war, made sale of the personalty of her intestate. At this 
sale, the purchase was made which forms the consideration of 
the promissory note, the subject of the suit. The pleas aver 
the invalidity of these orders, and the consequent invalidity of 
the sale. The invalidity of the orders is predicated on their 
rendition by a court of a government in hostile relations to the 
government of the United States. The pleas cannot be sus- 
tained. The recent case of Horn v. Lockhart (AT Wall. 570) 
announces the principle by which we propose to be guided in 
solving this vexed question. Tarver v. Tankersley, Powell v. 
Young, at the present term. That principle is, that judicial 
proceedings in this State, during the war, so far as they did not 
impair, or tend to impair, the supremacy of the national au- 
thority, or the just rights of citizens under the constitution, are 
to be treated as valid and binding. On this, and kindred dis- 
tressing questions, the inevitable result of the war, and which 
are of especial interest to the people of ten States, and on 
which uniformity of decision is of vital importance, this court 
has often announced its purpose to follow the adjudications of 
the supreme court of the United States, when made. The set- 
tlement of these questions, so far as dependent on judicial de- 
cision, probably lies within the province of that tribunal. If it 
does not, yet to avoid diversity of decision on these questions, 
and a conflict of authority, there is, it seems to us, an eminent 
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propriety in state tribunals yielding obedience to its adjudica- 
tions. Nor can invalidity be properly imputed to them, from 
any former decision of this court. All our former decisions are 
reconcilable on the hypothesis, that they were to be esteemed 
as quasi foreign judicial proceedings, subject to be opened 
because of fraud, want of jurisdiction, accident, or other cause, 
which would authorize the opening of judgments of a foreign 
tribunal, not protected by the provisions of the constitution of 
the United States, declaring the effect which shall be accorded 
in one state to the records of a sister state. The orders and 
the sale were valid, conferring on the administratrix the power 
she exercised, and passing to the purchaser the title of the in- 
testate, all for which he contracted. The court did not err in 
sustaining the demurrer to the pleas affirming the invalidity of 
the sale, and the orders under which it was made. 

4. The third and sixth pleas aver, that on the sale there was 
an understanding and agreement, between the administratrix 
and the purchaser, that the purchase-money should be dis- 
charged in Confederate treasury-notes ; and they aver the value 
of the property purchased, and seek to limit a recovery to such 
value. The complaint avers the note to have been made on 
the 15th February, 1863, for the payment, without contingency 
or qualification, on the first day of March, 1864, of thirteen hun- 
dred and fifty dollars. Construing the pleas, as they must be 
construed, most strongly against the pleader, it must be in- 
tended that this collateral agreement, to accept in payment 
Confederate treasury-notes, was by parol, and not in writing. 
The averments of the plea would be as fully satisfied by evi- 
dence of a parol, as of a written agreement. This being true, 
the maxim of pleading applies, that if the meaning of words be 
equivocal, and two meanings present themselves, that construc- 
tion shall be adopted which is most unfavorable to the party 
pleading. 1 Chit. Pl. 237. As most unfavorable to the pleader, 
we must intend that the agreement on which he relies was by 
parol. 

5. If this contract could be regarded as having been made 
by these parties when the constitution and laws of the United 
States were dominant, its legal effect and operation would be 
unmistakable. It would be a promise to pay dollars of the 
gold and silver coin of the United States. No evidence of a 
parol contemporaneous or collateral agreement to accept any- 
thing else in payment could be received. But the contract 
was made in this State, when the authority of the constitution 
and laws of the United States were suspended, and another 
authority was prevailing. It matters not what character shall 
be imputed to this authority — whether it shall be esteemed as 
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force,” or as the “ mere offspring of treason and rebellion ;” 
it in fact had power and authority, which it exercised. It pro- 
claimed laws. It gave life and circulation to a currency as 
money, which superseded every other currency, and every 
other representative of value. It was foreign to the govern- 
ment of the United States, more foreign to that government 
than was France or Great Britain; because peaceful and 
friendly relations, and unobstructed intercourse between their 
respective citizens, existed; while this government bore no 
such relations, but lived in armed defiance of the United 
States, and its authority. 

Laying out of view the special agreement attending this 
particular contract, and not incorporated in it, it would be 
manifest injustice to subject it, and the ascertainment of its 
legal effect, to laws which were not actually prevailing, and 
which, it is fair to presume, the parties did not contemplate, 
when it was made. The lex loci contractus prevails in all tri- 
bunals, in determining the interpretation and validity of con- 
tracts, on the plainest principles of justice. How far the prin- 
ciple could be applied to contracts made here during the war, 
without offence to the constitution and laws of the United 
States, now of undisputed and paramount obligation, and how 
far it could be departed from, without injustice to individuals, 
and, in fact, the wrong of subjecting them to laws, if not tech- 
nically ex post facto, yet in effect inflicting the injuries which 
render such laws so odious that they find no place in the juris- 
prudence of any civilized people, was one of the difficult ques- 
tions presented immediately on the reéstablishment of consti- 
tutional relations between the State and the United States. 
Legislation, at an early day, in this State, sought a partial so- 
lution of the question, when the particular facts existed which 
are averred in this plea. Ordinance No. 26 of the convention 
of 1865 provides, that in all suits on contracts made between 
the first day of September, 1861, and the first day of May, 
1865, parol evidence shall be admissible, to prove what was 
the consideration thereof, and whether or not the parties there- 
to understood or agreed that the same should be discharged by 
a payment in Confederate currency or treasury-notes ; and if 
so, or if it appears from the contract, then to show what was 
the real or true value of the consideration of said contract, and 
what amount the plaintiff is justly and legally entitled to re- 
cover according to the contract, by the judgment of the court. 
The ordinance proceeds on the theory, that in its absence such 
evidence would not be admissible, and the legal effect of the 
contract would compel a recovery for the sum expressed on its 
face, in the gold and silver coin of the United States, or that 
which the laws of the United States render a legal tender in 
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satisfaction of debts. If that theory can be maintained, the 
ordinance, to say the least of it, is of doubtful constitutionality. 
We are aware that its constitutionality has been, and is vindi- 
cated, on the ground that it changed only a rule of evidence. 
Assuming this to be true, all must feel that, in its passage, leg- 
islative power was strained to its utmost verge ; that the line of 
distinction, between the ordinance and an enactment directly 
impairing the obligation of contracts, was very narrow. The 
ordinance did not, however, meet the necessities which the war 
had produced, nor subserve the purposes of justice to individ- 
uals. There was a large class of contracts, reduced to writing, 
expressing promises to pay “ dollars,” in which there was not an 
attendant agreement that Confederate currency should be ac- 
cepted in payment. To this class of cases, the ordinance was 
construed not to extend. This resulted from the theory on 
which the ordinance was based — that the law compelled the 
discharge of such contracts in coin, or the currency of the United 
States made a legal tender ; that it was an attendant agreement, 
varying the mode of payment, which only could relieve the 
contract from this legal operation. It is not mere legal pre- 
sumption, resting on considerations of public policy, that the 
law silently incorporates itself into the contract of parties. The 
incorporation comports with their actual intention, most often, 
or they would have expressed all that the law implies. 

We know, as matter of public history, that from the day of 
secession, gold and silver coin, or any currency convertible into 
it, ce ased to be a circulating medium in this State. It was 
superseded by another currency, computed and denominated as 
“dollars.” In all business transactions — in all buying and 
selling of property, it ceased to be a representative of value, 
and became an article of merchandise, constantly increasing in 
value, as compared with the prevailing currency, or any species 
of property. There was a law, dominant it may have been by 
mere force, under which the prevailing currency issued. The 
national currency, now the circulating medium of the country, 
had not been introduced here, and its introduction and use was 
prohibited by law, to which force would have compelled obedi- 
ence, if it had not been yielded. Shall this contract be read in 
the light of these circumstances, as contracts are always read 
in the light of circumstances surrounding the parties when 
made ; or - shall it be read as it would have “been when such cir- 
cumstances did not exist, and as it would be read if made now 
when no conflict of authority divides and distracts the country ? 
The law, concurring with justice, requires that a judicial tri- 
bunal should look “to these circumstances, in determining the 
legal effect of this contract, and the signification of the lan- 
guage the parties have employed. It is common learning, 
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that if a contract is made, where the words used in it have in 
general acceptation a significance variant from that elsewhere 
imputed to them, that significance must be adopted by a 
judicial tribunal called to construe the contract. In England, 
in all other than mercantile contracts, the term ‘ month” 
ordinarily means a lunar month. Here, it invariably means, 
if not otherwise expressed, a calendar month. The term 
usance is frequently found in negotiable instruments. Its 
meaning is almost as variant as the different countries in 
which it is employed. It would scarcely be asked of an Eng- 
lish court to impute to the word month, or the word usance, 
employed in a contract made here, the meaning the law of 
England, or the customs of its merchants, impute to these 
terms, and not the meaning they bear according to the law and 
custom prevailing here; and yet it would be injustice of the 
same kind, and greater in degree, if we conclusively imputed 
to the term “ dollars,” as found in this and similar contracts, 
made here during the war, the significance of “ dollars,” em- 
ployed in contracts made when the constitution and laws of 
the United States were prevailing without obstruction, and the 
only authority demanding paramount obedience. Story’s Con- 
flict of Laws, §$ 270-71. 

Independent of, and without regard to a verbal agreement, 
contemporaneous with a written contract promising to pay 
* doliars,” made in this State, during the war, we are of the 
opinion, a court called to pronounce judgment on such contract 
must consider the historical facts to which we have adverted, 
and must further inquire into other facts, which may enable it 
to arrive at the intention of the parties, in ascertaining what 
shall be the legal effect of the contract. If it is one of bargain 
and sale, or for services rendered, then it is a legitimate in- 
quiry, what was the value of the thing sold, or of the services 
rendered, not measured by the fictitious value which an evan- 
escent currency may have produced, but as measured with the 
value of the currency in which a recovery is claimed. If there 
is a great disparity in the two standards of value, it is a strong, 
if not a conclusive circumstance, that payment was to be made 
in the prevailing currency. We mention these contracts, only 
as illustrations, not as embracing every contract to which the 
rule is applicable. The evidence of the verbal agreement, if 
there was one, by which Confederate currency should be ac- 
cepted in satisfaction, is only evidence of a fact, in connection 
with the particular cireumstances surrounding the parties, aid- 
ing the court in ascertaining their intention, and the legal 
effect of the contract. In this point of view, no rule of evi- 
dence would be infringed. The ordinance of the convention 


would be merely affirmatory of the existing law; and we 
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prefer so to regard it, rather than as changing the law of evi- 
dence, or introductive of a new rule of evidence. In consider- 
ing this question, in reference to a contract for the purchase of 
property, made in this State during the recent war, Chief 
Justice CHASE said, in Thorington v. Smith (8 Wall. 1), in 
reasoning which appears to us unanswerable, that parol evi- 
dence could be received, to show that a contract in writing, 
made and payable in Alabama during the war, in * dollars,” 
was in fact made for a payment in Confederate currency, or 
Confederate “ dollars.” 

The special pleas, averring the verbal agreement to accept 
in payment Confederate currency, do not, in the view we have 
taken, propose to vary the legal effect of the promissory note 
on which the suit is founded. They aver only facts, enabling 
the court to fix the sense in which the words employed in the 
contract were used by the parties, and to give effect to their 
contract, so far as it can lawfully be done. 

6. It is argued, however, that the verbal agreement set out 
in the pleas, was without the authority of the administratrix, 
and void. However this may be, if the administratrix was 
called to account by creditors or distributees, or if an admin- 
istrator de bonis non or creditors or distributees were Seeking 
to charge the purchasers for a conversion of the property pur- 
chased, the administratrix is estopped in this suit, from deny- 
ing her want of authority to make the agreement. An 
unbroken current of decisions in this court establishes this 
proposition. As we have said, an unauthorized sale of per- 
sonalty by an administrator passes no title to the purchaser, 
because without the authority of the administrator, and pro- 
hibited by law. Yet, the administrator making the sale is es- 
topped from recovering of the purchaser the property sold. He 
is not heard to found a complaint on his excess of authority and 
violation of duty. Pistole v. Street, 5 Port. 64; Fambro v. 
Gantt, 12 Ala. 298 ; Swink v. Snodgrass, 17 Ala. 653. Inthe 
ease of Farrow v. Bragg (30 Ala. 261), a special administrator 
made a contract for the hiring of slaves, the property of the in- 
testate. He sued the hirer for the recovery of hire, and the suit 
was revived and continued in the name of an administrator in 
chief subsequently appointed. To avoid the contract of hiring 
made by the special administrator, it was alleged to be in excess 
of his authority. This court said : ‘* The answer to this is, that 
Adair (the special administrator) cannot set up his own want 
of authority. He instituted the present suit, and it is only 
continued in the name of the administrator in chief. He is 
estopped from denying his own authority to make the contract.” 
In Stoudenmeier v. Williamson (29 Ala. 558), an administra- 
tor made a warranty of the soundness of personal property, 
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sold by him. The warranty was unauthorized, was an excess 
of his authority, but was declared binding on him personally. 
It is certainly true, that on a sale made by an administrator, 
the maxim caveat emptor applied in its fullest force. The 
purchaser risks the soundness and title of personal property ; 
yet it is well settled, that if the administrator makes a fraudu- 
lent representation, or a false warranty of soundness, it may 
be set up as a defence to an action for the recovery of the pur- 
chase-money. tice v. Richardson, 3 Ala. 428; Craddock v. 
Stewart, 6 Ala. TT; Atwood v. Wright, 29 Ala. 346. 

It may be safely affirmed, as a general rule, that no trustee 
is permitted to avoid his acts or contracts, because they may 
be a breach of trust, an excess or abuse of the authority with 
which he is invested. The books abound with cases in which 
he has parted with trust funds in payment of his own debts, 
or made unauthorized alienations of the trust estate; and 
though the cestuis que trust can pursue the funds into the 
hands of the party receiving them, or recover the estate aliened 
without authority, no case can be found, in which the trustee 
has been permitted to repudiate his own act. The right of re- 
pudiation does not belong to him. It pertains to the cestuis 
que trast alone, as a shield of protection. Agents often make 
contracts in excess of their authority; yet, they have never 
been permitted to avoid the liability the contract may impose. 
If the principal seeks the enforcement of the contract, he rati- 
fies it in its entirety, — assuming its burdens, as well as reap- 
ing its benefits. And in this case, if the parol agreement set 
out in the pleas was made, it inheres to the contract, and who- 
ever claims its enforcement must take it cum onere. The 
pleas, pursuing the carefully considered case of Herbert § Gess- 
ler v. Easton (43 Ala. 547), admit the value of the prop- 
erty as the measure of recovery. The court erred in sustain- 
ing the demurrers to them. 

The case of Hill v. Erwin (44 Ala. 661) is in conflict with 
this opinion, and, after deliberate consideration, is overruled. 

The rulings of the circuit court were not in accordance with 
our views; and the judgment is reversed, and the cause re- 
manded. 


PETERS, C. J. —I concur, very reluctantly, in the rever- 
sal, but not in the reasons of the opinion of the court sustain- 
ing this result. Iam unwilling to pledge myself to the prin- 
ciple, that an administrator has power to dispose of the property 
of the deceased, except by sale for some legal tender currency, 
or for specie. I do not recognize the principle settled in 
Thorington v. Smith as authorizing such a sale as the one set up 


here. 
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Warren, Burch & Co. v. Gabriel & Co. 


Action on Common Money Counts. 


1. Impeaching party as witness. — When a party takes the deposition of his ad- 
versary as a witness, and reads it in evidence on the trial, he thereby makes him 
his witness, and cannot afterwards impeach his general character for truth and ve- 
racity ; but he may, nevertheless, adduce other evidence of the facts to which such 
witness has testified, although it may contradict his testimony. 

2. Proof of fraud. — Fraud cannot be presumed, but must be proved by the 
party asserting it. 


APPEAL from the Criminal Court of Butler. 

Tried before the Hon. W. H. CRENSHAW. 

This action was brought by the appellants, suing as part- 
ners, to recover the price of goods sold and delivered by them 
to the defendants. The complaint contained only the common 
money counts. The cause was tried on issue joined on the 
pleas of non assumpsit, payment, and accord and satisfac- 
tion. ‘There was no controversy about the sale of the goods, 
or the price ; and a partial payment of thirty-three cents on 
the dollar was admitted, which was paid on a compromise or 
settlement by the defendants with all their creditors. The 
plaintiffs contended that this compromise was not binding on 
them, because the defendants had practised a fraud on their 
creditors in concealing a portion of their assets; and this was 
the only disputed question of fact in the case. The plaintiffs 
took the depositions of both of the defendants on interrogato- 
ries, and read them in evidence on the trial. The defendants 
requested the court to charge the jury as follows : — 

“1. That the plaintiffs, by introducing in evidence the de- 
fendants’ answers to interrogatories propounded to them by 
plaintiffs for a discovery, made them their witnesses, and in- 
dorsed their credibility; and they cannot be allowed to contend 
that they are unworthy of credit. 

“2. That the defendants are plaintiffs’ witnesses, made such 
by plaintiffs introducing their answers to interrogatories pro- 
pounded to them, and plaintiffs are not permitted by law to 
attack the credibility of either of said witnesses, as to any fact 
deposed to by them or either of them; but that plaintiffs, by 
introducing their evidence, indorsed their credibility, and can- 
not attack their veracity as to all material matters of fact. 

“3. That if the plaintiffs’ witnesses, said defendants, have 
testified that they accounted honestly and bond fide for all their 
assets when they settled with their creditors, including the 
plaintiffs, then the plaintiffs cannot attack their veracity in thus 
swearing. 

“4, That fraud cannot be presumed, but must be proved ; 
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and that if the defendants perpetrated any fraud on their cred- 
itors in settling with them at thirty-three cents on the dollar, 
the burden is on the plaintiffs to prove it — that it cannot be 
presumed.” 

** The court gave each of these charges, but, in connection 
therewith, also charged the jury, that although the plaintiffs 
will not be allowed to impeach the credibility of said defend- 
ants as witnesses, and their character for truth and veracity, 
yet they are not precluded from proving the truth of any par- 
ticular fact in direct contradiction of their testimony ; and this, 
not only if it appears they were innocently mistaken, but 
even if the collateral effect of such contradiction would tend to 
show they were unworthy of belief.” 

These charges, to which the plaintiffs excepted, are the only 
matters now assigned as error. 


HERBERT & BUELL, with V. S. MurpHey, for appellants. 
JuDGE & HOoLTzcLaw, contra. 


PETERS, C. J.— The paramount question raised on this 
record is the right of a party introducing a witness to assail his 
veracity, without assigning some special reason therefor. It is 
certainly well settled, that when a party offers a witness in 
proof of his cause, he thereby, in general, represents him as 
worthy of belief, and the law will not permit him afterwards to 
impeach the general character of the witness for truth, or to 
impugn his credibility by general evidence tending to show him 
to be unworthy of belief. 1Greenl. Ev. § 442. This principle 
has been applied by this court to a party who has introduced 
the testimony of his adversary, elicited on an examination upon 
interrogatories under the provisions of the Revised Code for 
the examination of parties by interrogatories. Rev. Code, 
§§ 2731-8; Wilson v. Maria, 21 Ala. 359. This is the case 
at bar. ‘The first, second, and third charges given conform to 
this principle, as applied in the case above cited. They were, 
therefore, free from error. The explanatory charge, given in 
connection with them, rescued these charges from any imputa- 
tion of misleading the jury. It instructed the jury, in effect, 
that a resort to this mode of obtaining evidence does not pre- 
clude the party from adducing other proof of the same facts, 
or from contradicting the evidence elicited on the examination 
by interrogatories. 

2. I am not able to perceive any error in the fourth charge 
given. Fraud consists in acts, or omissions to act, which in- 
volve a breach of legal duty, trust, or confidence, which are 
injurious to the party complaining. Kennedy v. Kennedy, 2 
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Ala. 571. These acts or omissions must be established by 
proof, but very great latitude in the range of the evidence for 
this purpose is allowed. Snodgrass v. Br. Bank at Decatur, 
25 Ala. 161. It may be positive, or it may be circumstantial. 
1 Greenl. Ev. § 18. But,-whatever the form of the proof may 
be, it does not release a party, who insists on the existence of 
fraud, from the burden of establishing it by competent evidence. 
The proof is upon him who alleges a fact, not upon him who 
denies it. 1 Greenl. Ev. § 74. There was, then, no error in 
this charge. 

The record shows no error hurtful to the appellants, and the 
judgment is affirmed. 





Raines v. Raines’s Executors. 


Bill in Equity by Legatees against Executors, for Settlement and Ac- 
count. 


1. Allowance to executors for amount paid to heirs in compromise of contested pro- 
» bate of will, and for counsel fees. — Generally, an executor is not entitled to charge 
the estate with costs incurred in litigating the probate of the will, or money paid in 
compromise of a contest with the heirs respecting its validity ; yet, where, as in 
this case, he engaged in the litigation solely for the benefit of the legatees, who, 
being then slaves, were unable to litigate for themselves, and succeeded thereby in 
securing for them their freedom and a considerable portion of the estate, he was 
held entitled to a credit for the amount paid on the compromise with the heirs, 
and also for reasonable counsel fees incurred and paid in the litigation. 

2. Compensation of executors. — A bequest to two executors of $1,000 each, “‘ as 
a compensation for their services in executing the provisions ” of the will, being 
considered wholly inadequate as compensation in this case, was construed to mean 
a legacy in consideration of their acceptance of the trust ; and an additional allow- 
ance of ten per cent., for extraordinary services attending the execution of the 
trusts conferred by the will, was upheld. 

3. Liability of executors for debts uncollected, or collected in Confederate currency. 
— Executors are liable individually for the price of personal property sold by 
them under the authority of the will and purchased by themselves, and debts 
which they assumed for other purchasers and failed to collect, or collected unnec- 
essarily in Confederate money and mingled with their own funds, 


APPEAL from the Chancery Court of Barbour. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 12th of September, 
1870, by the appellants, claiming as legatees under the last 
will and testament of John W. Raines, deceased, against Ed- 
ward B. Young and Wm. H. Thornton, the executors of said 
will; and sought an account and settlement of the defendants’ 
trust. The material provisions of the will, and the other facts 
of the case bearing on the questions here presented and de- 
cided, are stated in the opinion of the court. The final decree 
of the chancellor on the hearing, and his action on several ex- 
ceptions to the report of the register as master under a refer- 
ence of the matters of account, are now assigned as error. 
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BENJ. GARDNER, W. C. OAtTEs, and THos. H. Warts, 
for appellants. — 1. The trusts created by the will, in favor of 
the complainants below, are valid, and may now be enforced 
by the courts. Atwood’s Heirs v. Beck, 21 Ala. 590-624; 
Abercrombie vy. Abercrombie, 27 Ala. 489; Pool v. Pool, 35 
Ala. 12. The emancipation of the complainants from slavery 
removes the only obstacle which ever existed against the en- 
forcement of the trusts in their favor. Girod v. Lewis, 6 
Martin’s La. R. 559; Stikes v. Swanson, 44 Ala. 63. 

2. Having accepted the trust, the trustees can only be dis- 
charged by the action of some competent court, or on full 
settlement with the beneficiaries when sui juris. Perry on 
Trusts, §$ 274, 401, 920-21. Infants cannot consent to the 
discharge of the trustees, nor bind themselves by a release, 
Perry, § 923. If trustees pay money to a person not author- 
ized to receive it, they are still liable for it. Perry, $$ 926-7, 

3. The defendants’ answers admit their acceptance of the 
trusts, and show their failure to execute the duties thereby 
imposed on them. They divided the trust funds among them- 
selves, mingled them with their own funds, and used them in 
their business. They thereby became liable for these funds, 
and chargeable with interest ; and no subsequent events grow- 
ing out of the war, in whatever aspect considered, can relieve 
them from the effects of this conversion. Perry on Trusts, 
§§ 468, 471, 472; De Jarnette v. De Jarnette, 41 Ala. 708, 
and authorities there cited. 

4, A court of equity has exclusive jurisdiction of such trusts, 
and the probate court has no jurisdiction whatever to enforce 
their settlement, or to decree a distribution of the trust funds. 
Gould v. Hayes, 19 Ala. 438; Cockrell v. Hays, 41 Ala. 75; 
Perkins vy. Lewis, 41 Ala. 649. Hence, the appointment of 
Wood as guardian of the complainants, by the probate court of 
Barbour, and the settlement made in that court, and the pay- 
ment of a portion of the funds to said Wood, did not discharge 
the defendants from liability to account in a court of equity. 
Tiffany & Bullard on Trusts, pp. 856-58. 

5. The allowance of the amount paid to the heirs and dis- 
tributees of the testator, to silence their opposition to the will, 
was improper. Henderson v. Simmons, 35 Ala. 291. 

6. The executors became the purchasers of a considerable 
portion of the property, land, and slaves, at their own sale ; 
they became personally responsible for some of the purchasers ; 
they failed to collect many of the debts at maturity, and 
afterwards collected them in Confederate money. For all 
these amounts they are personally responsible. Childress v. 
Childress, 3 Ala. 752; Chandler v. Shehan, 7 Ala. 251; King 
v. Shackleford, 6 Ala. 423; Purdom v. Tipton, 9 Ala. 914; 
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Whitworth v. Oliver, 39 Ala. 288; Ward v. Oates, 42 Ala. 
225; Hendricks v. Thornton, 45 Ala. 299; Edmonds v. Cren- 
shaw, 14 Peters, 166. 

7. The executors were not entitled to any greater compen- 
sation than that fixed by the will. They accepted the will 
with full knowledge of the provision for their compensation, 
and the court cannot relieve them from it. It may well be 
doubted whether they are entitled to the whole of this com- 
pensation, since they failed to execute the trusts of the will. 
Perry on Trusts, § 906. 

8. At all events, the allowance for extraordinary services 
was erroneous, since there was no proof of any extraordinary 
services. Perry on Trusts, § 911; Newberry v. Newberry, 28 
Ala. 691; Holman v. Sims, 39 Ala. 709; Dockery v. McDow- 
ell, 40 Ala. 476; Wright v. Wilkerson, 41 Ala. 267 ; Darring- 
ton v. Pearson, 82 Ala. 227; Ashurst v. Ashurst, 18 Ala. 
781; Simmons v. Henderson, 33 Ala. 299. 

%. Interest should have been charged against the defend- 
ants, with at least annual rests. Story’s Equity, § 1277; 
Perry on Trusts, $$ 468-471; Rev. Code, § 2148; King v. 
Cabaniss, 12 Ala. 598; Pearson v. Darrington, 32 Ala. 227; 
Ivey v. Coleman, 42 Ala. 409. 

10. No exception before the register is necessary, when the 
decretal order is erroneous. Bobe’s Heirs v. Stickney, 36 Ala. 
482; 9 Porter, 80. 


1874.] 





JAMES. L. PUGH, contra. —1. The executors acted solely 
for the benefit of the complainants in the litigation respecting 
the probate and validity of the will; and they should be al- 
lowed a credit for reasonable counsel fees incurred and paid by 
them, and also for the amount paid to the heirs in compromise 
of the contest. The complainants then had no standing in 
court, and could assert no rights under the will. No one but 
the executors could represent and protect their interests. 
Their own personal freedom, and a considerable portion of the 
property bequeathed for them, was the result of this litigation 
and this action on the part of the executors. But for the 
compromise, the complainants might have been sold as slaves, 
or the litigation might have been protracted until the destrue- 
tion of slavery by the war, and the consequent loss of the 
greater part of the estate. The complainants are not in a con- 
dition to repudiate these acts, while claiming the benefit of 
them. The case of Prater v. Miller (25 Ala. 320) sustains 
the compromise. The power of an administrator even to com- 
promise controversies involving the estate in his hands is fully 
recognized. 17 Ala. 170; 16 Ala. 221; 23 Ala. 548; 31 Ala. 
180. 
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2. If an executor, administrator, or other trustee, acts within 
the scope of his duty, and exercises good faith and ordinary 
diligence, in regard to the trust property, he is not personally 
responsible for any loss that may occur to the estate from the 
insolvency of its debtors, or those who have possession of prop- 
erty belonging to it. Dean § Wife v. Rathbone, 15 Ala. 334; 
3 My. & Cr. 496; 2 Story’s Equity, 511, 512; 2 John. Ch, 
76; 4 John. Ch. 619; 43 Ala. 628; 8 Ala. 27; 1 Ala. 594, 

3. No question arises on the record as to the compensation 
allowed to the executors. The complainants made a general 
exception to the testimony taken and reported by the register 
on this point, but not to the allowance of the compensation. 
As to the practice on exceptions to the register’s report under 
a reference, see O'Reilly v. Brady, 28 Ala. 530; Stow v. 
Bozeman’s Executors, 29 Ala, 397; Pearson v. Darrington, 
32 Ala. 238; Mahone v. Williams, 39 Ala. 221-26; Kinsey 
v. Kinsey, 57 Ala. 597. 


B. F. SAFFOLD, J. — The appellants are the legatees, and 
the appellees the executors, of the will of John W. Raines, 
who died in Barbour county, in 1858. The will was admitted 
to probate on the 5d of January, 1859, after a fierce contest 
by the heirs-at-law of the decedent. The appellants sought, 
by this suit, to have a settlement of the administration, an 
account of the trust funds, and decrees in their favor for what- 
ever amounts should be found due tothem. The court granted 
the relief prayed for, and heard the cause on its merits. The 
bill was dismissed, on the ground that the defendants had 
properly accounted for their administration in the probate 
court, and, without executing any of the trusts, had paid toa 
duly appointed guardian of the appellants a sum of money 
equal to, or greater than, the amounts found to be due to them 
by the report of the register. Error is alleged, both in the con- 
firmation of the report, and the dismissal of the bill. 

The will first directs the payment of all the testator’s debts, 
To this end, and the disposition made of the property, it em- 
powers the executors, as such, to sell the entire estate, real 
and personal, at either public or private sale, and on such terms 
as they may deem most advisable. The complainants and their 
mother, who were the testator’s slaves, were bequeathed to the 
executors, in trust, to provide for their remaining in Alabama 
free, if practicable; and, if not, to send them to one of the free 
States of the Union. After such disposition of them, a be- 
quest in trust to the executors, of the whole estate, for the ben- 
efit of the children, was to take effect. The executors were 
empowered to appoint a trustee for these legatees, who should 
secure for them comfortable maintenance and education, and 
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provide for the safety and proper management of their prop- 
erty, and its final settlement upon them, protected from the 
marital rights of husbands. Should the appointment of this 
trustee be found impracticable, the said executors were to have 
a proper guardian or trustee appointed, by application to some 
court of competent jurisdiction in the State where they should 
settle. This guardian or trustee was to be invested with the 
same powers as if he had been appointed by contract with the 
executors. The executors were authorized to appropriate from 
the proceeds of the sale of the property whatever sum should 
be necessary to carry out the provisions of the will. The ap- 
pellees were appointed executors. 

The estate was sold in 1859, and about $75,000 was realized. 
No attempt was made to carry the beneficiaries beyond the 
State, or to procure permission for them to remain in Alabama, 
as free persons. The mother of the complainants was sent on_ 
a visit to Ohio; but, on her return, she objected to being re- 
moved from this State. The war came on directly, and put an 
end, for the time, to any project for their removal or emanci- 
pation. ‘They became free, as a result of the war, with perfect 
right to remain here. 

On the 14th of May, 1860, an annual settlement was made 
by the executors, from which it appears that there remained 
in their hands, subject to distribution, about $25,000. On the 
reference to the register, this settlement was assailed by the 
complainants only in respect to an allowance of $20,000 paid 
to the heirs-at-law of the testator in compromise and abandon- 
ment of their contest. A eredit of $16,000 for counsel fees 
was objected to in the bill, but the objection is abandoned. 
The probate court allowed the executors $7,561, as commis- 
sions and extra compensation. ‘This was in addition to $1,000 
each, granted by the will. This item was also contested before 
the register. The above balance of $25,000 was divided be- 
tween themselves by the executors, they proposing between 
themselves to be responsible each for the share he received. 

The consideration of the cause will be rendered more plain 
and simple by treating now of the above exceptions. Money 
paid in compromise of a contest respecting the validity of a 
will, is not a proper charge upon the estate, against the heirs. 
Generally, an executor is not bound to become a party to such 
an issue, unless those interested will indemnify him against the 
cost of the investigation. His duty is performed, when, in 
good faith, and without reasonable grounds for doubting its 
validity, he propounds a paper purporting to be the will of the 
decedent. The costs and expenses of this should be charged 
against the estate. The parties to the issue, as they litigate 
for themselves, and not for the estate, are chargeable with the 
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costs of an issue devisavit vel non. The test is, whether the 
issue is individual or representative. The executor is entitled 
to costs, when he acts out of regard for the interests of those 
eventually found to be entitled to the property. On settle- 
ment with the beneficiaries, they may be decreed to pay the 
executor who compromised to est: ablish the will. These propo- 
sitions are legitimately drawn from the decisions in Koppen- 
hafer v. ieauce, 7 Watts, 170; Geddis’s Appeal, 9 Watts, 
284; Rogers’s Appeal, 1 Harris (Penn.), 569; Scott’s Estate, 
9 Watts & Serg. 98; Bradford v. Boudinot, 3 Wash. Cir, 
Ct. 122. 

In Scott's Estate, supra, the testator’s will ordered that ‘ the 
remainder of his real and personal estate be applied to the 
education of poor children of all denominations to read the 
Bible, the best of all books.” The executors were empowered 
‘to sell the real and personal property, and apply the same to 
the use above mentioned.” The validity of the will was as- 
sailed, and the executor made an agreement with his counsel, 
by which he was to have one fourth of the estate, if the will 
was established, and nothing if it was defeated. He sue- 
ceeded, and the amount was paid to him. Afterwards, on set- 
tlement of the executor’s account, this item was objected to. 
The proof showed that the services of the counsel could not 
have been obtained upon more favorable terms, if his fee was 
contingent. ‘The court said: * The executor litigated, not for 
his own interest, but for the interest of the party who got the 
whole estate by the litigation, and now refuses to reimburse 
him his expenses. Devisees might just as reasonably object to 
allow him the costs of an ejec tment for recovering their land. 
The case is too plain for argument.’ 

The proof in the present case shows, that the appellant leg- 
atees were in imminent danger of losing the probate of the 
will, and, with it, their freedom. In addition to a strongly 
aggressive public sentiment against the provisions of the will, 
the testator was suffering from apoplexy, and the testimony 
was very contradictory in respect to his mental capacity. The 
facts and the authorities cited establish the correctness of the 
credits for the compromise and services of the counsel. 

2. The testator bequeathed to each of the executors $1,000, 
‘as a compensation for their services in executing the provi- 
sions” of the will. This compensation was altogether inade- 
quate. We can hardly suppose that he meant what he said. 
By making it a bequest, it would scarcely be a strained con- 
struction, that he intended it as a gratuity, or acknowledgment 
of the service they would render him in executing his will. 
He would not have had his will fail of execution because of 
the meagre compensation allowed. However this may be, he 
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authorized the executors to appropriate “whatever sum” 
should be necessary to carry out the will. He did not mean 
by this, that the sums should, in every instance, be paid to 
other persons than themselves. The Revised Code ($ 2161) 
allows commissions of two and one half per cent. on the re- 
ceipts, and the same on the disbursements, and for special 
or extraordinary services, such compensation as is just. In 
Pinckard vy. Pinckard (24 Ala. 250), the administrator was 
allowed five per cent. on the amount of the estate, which he 
mani oes in making a crop for nearly a year. The estate was 
worth $25,000, and the service was considered extraordinary. 
The executors, in the present case, had managed the property 
about two years when the allowance was made to them, in one 
of which they had made a crop. Besides this, the contest of 
the will must have been very annoying and vexatious to them. 
One of them testifies, that the heirs-at-law gave them a great 
deal of trouble, by coming on the plantation, and carrying off 
such things as they chose. Under all the circumstances, we 
do not think the char ge was excessive ; certainly not so much 
so as to reverse the decision of the ch: ncellor. 

3. The executors explain that, in charging themselves 
with the balance of $25,000 found in the settlement of 1860, 
and in dividing the amount between themselves, they merely 
so disposed of the debts due from the purchasers of the prop- 
erty. They claim that a large portion of these debts, which 
were perfectly good when contracted, were paid to them in 
Confederate money, and that they were not otherwise collecti- 
ble at any time since they were so paid. The register, in his 
first report, refused to allow them any credit whatever on this 
account, and the court sustained their exception to the report. 
The instructions given to the register on this point, on recom- 
mitment of the report, seem to be correct, and in accordance 
with repeated rulings of this court. His second report allows 
nearly $19,000 of credits for Confederate money received, 
or uncollectible notes. It omits the credit of $20,000 paid in 
compromise of the probate of the will, and finds the executors 
indebted about $30,000. The sole exception to this report 
made by the complainants is, that the register refused to com- 
pute interest from May, 1860, to November, 1865. The chan- 
cellor reversed his former ruling in respect to the allowance of 
the credit claimed for the payment made to the heirs-at-law 
on compromise, and, in addition, credited the amount reported 
due with about $20,000 which the said executors in 1866 had 
paid to F. M. Wood, appointed guardian of the appellants by 
the probate court of Barbour county. Finding thus that no 
balance remained in favor of the complainants, he dismissed 


the bill. 
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The evidence upon which the register acted is submitted. 
It appears that he allowed a credit of $1,795, the amount due 
from Mrs. Thornton, which the executor Thornton says he as- 
sumed. He also allowed a credit of $8,580 due from Gordon, 
This debt was assigned to Young in the division of assets be- 
tween the executors referred to. Hesays he mingled the trust 
funds with his own indiscriminately, and he appears to have 
collected them in Confederate money without objection, and 
without necessity. His showing of the insolvency of Gordon 
is not satisfactory. These are two errors in the confirmation 
of the report, for which the decree must be reversed. 

Nothing can be decided in this case in respect to the guar- 
dianship of Wood. He is not made a _—. Whether the ex- 
ecutors did right in pay ing to him $20,000, must be the sub- 
ject of further investigation, in which hie must be heard. On 
another hearing, dines will be no necessity for going behind 
the settlement of May, 1860. Its correctness is sufficiently es- 
tablished. Let the $25,000 of balance be accounted for. The 
commingling of the trust funds with their own is a strong 
point against the executors. Nevertheless, my own opinion is, 
if they show cle: arly that the debts were adequate ‘ly secured in 
the first instance, and that due diligence on their part would 
not have availed to collect them, in whole or in part, they 
should receive credit for such portions as would have been un- 
avoidably lost. This is due, not asa general rule, but to the 
extraordinary circumstances attending their administration. 
Mixing funds is a very ambiguous expression, likely to be 
abused for want of discrimination. To avoid it, it is not nee- 
essary to preserve the identical trust funds, the same coin or 
bank notes. But the court is of opinion, that the executors are 
personally liable for any of the trust property which they shall 
be shown to have mixed with their own; and I concede that 
this is the general rule. Perry on Trusts, S$. 847, 845; Caf- 


Frey v. Darby, 6 Vesey, 496 ; Tyler v. Tyler, 3 Beav. 568, 


It is proper that the whole matter pertaining to this trust, 
including the guardianship of Wood, should be finally settled 
in this suit. ‘And to this end, without further expression of 
haga the decree is reversed, and the cause remanded. 
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Eskridge & Wife v. Ditmars & Co. 
Eskridge & Wife v. Gill. 


Action against Husband and Wife for Price of Necessaries. 


1. Publication against non-resident defendant; remedial statute held operative on 
pending actions. —'The act approved April 23, 1878, amending section 2376 of the 
Revised Code, by providing for publication against a non-resident defendant, hus- 
band or wife (Sess. Acts 1872-3, p. 113), is a remedial statute, and applies to ac- 
tions pending at the time of its passage. 

2. Joinder of counts. —In an action against husband and wife, the complaint 
is not demurrable for a misjoinder of counts, because it unites a count on a bill 
of exchange drawn by the defendants, not describing them as husband and wife, 
with a count for articles of comfort and support of the household, for which it 
seeks to charge the wife’s statutory separate estate. 

3. Sufficiency of complaint in averment of marriage. — An averment that the 
defendants, at the time of the sale and delivery of the goods, “ were living to- 
gether as man and wife in lawful wedlock,” is a sufficient averment that they were 
married, 

4. Replication to plea of coverture.— To a plea of coverture by the wife, inter- 
posed as a defence to a count against husband and wife on a bill of exchange, it is 
not a good replication, that the consideration of the bill was necessaries for which 
the separate estate of the wife is Jiable. 

5. vidence admissible against only one of two defendants. —In an action against 
two defendants, there is no error in admitting evidence which is competent against 
one of them only: the other defendant can limit its effect, by a request fur appro- 
priate instructions to the jury. 

6. Liability of wife's statutory separate estate for necessaries. — Household furni- 
ture, sold and delivered to the husband, suitable to the degree and condition in 
life of the family, is a proper charge against the wife’s statutory separate estate 
(Rev. Code, § 2736), but a pleasure carriage is not. 

APPEAL from the Cireuit Court of Dallas. 

Tried before the Hon. M. J. SAFFOLD. 

These two cases were argued and submitted together. The 
actions were both commenced on the %th February, 1871, by 
ordinary summons and complaint, against J. N. Eskridge and 
Mrs. M. E. Eskridge, his wife; and the pleadings in the two 
cases were the same. The original summons was returned 
** Not found” as to both of the defendants, and an alias sum- 
mons was returned in like manner. A pluries summons was 
executed by personal service on Mrs. Eskridge, in July, 1872, 
and returned * Not found” as to her husband. At the Decem- 
ber term, 1872, a plurtes summons was ordered to issue against 
said J. N. Eskridge, and Mrs. Eskridge appeared, and filed her 
demurrer to the complaint, and also several pleas. At the May 
term, 1873, an order of publication was made against the said 
J. N. Eskridge as a non-resident ; and at the ensuing Decem- 
ber term, on proof that the order had been duly published, he 
was made a defendant on motion, and judgment by default 
was entered against him. Mrs. Eskridge objected to this mo- 
tion, on the ground that there was no statute authorizing it, and 
she reserved an exception to its allowance. 
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The complaint, in each case, contained three counts. The 
first count was on a bill of exchange drawn by the defendants, 
in the one ease for $155, and in the other for $390, in favor of 
the plaintiffs respectively, due the Ist October, 1870; and did 
not describe the defendants as husband and wife. The second 
count, to which a demurrer was sustained, requires no notice. 
The third count was in these words: * The plaintiffs claim of 
the defendants, also, the sum of one hundred and fifty-five dol- 
lars’ (in the one ease, and three hundred and ninety dollars in 
the other), “for this, that the said plaintiffs, heretofore, to 
wit,’ &c., “sold and delivered to the said Joseph N. Eskridge, 
at his special instance and request, divers goods, wares, and 
merchandise, to the value,” &c.; ‘* and the said defendants were 
then living together as man and wife in lawful wedlock in the 
State of Alabama, and had a family and servants constituting 
their household; and the said goods, wares, and merchandise 
were articles of comfort and support of the said household, 
suitable to the degree and condition in life of the said family, 
and for which the said Joseph N. Eskridge would be responsi- 
ble at common law. And the said plaintiffs aver, that at the 
time of the said sale and delivery of the said goods, and at the 
time this suit was brought, the said Margaret E. Eskridge had 
certain real estate in her possession, known and described as 
follows,” &e., ‘containing in the aggregate two hundred acres, 
more or less; and the said Margaret E. Eskridge was at the 
date aforesaid, and still is the owner of said real estate, and 
owned and possessed the same as her separate estate under the 
provisions of the Code of Alabama, sections 2376 and 2377; 
and the said Margaret E. Eskridge has received the said prop- 
erty above described since the 1st day of March, 1848. And 
the plaintiffs aver, that the said sum of money is justly due 
and unpaid; and they claim the same, with interest thereon.” 

Mrs. Eskridge demurred to the complaint, * because there 
is a misjoinder of the first and third counts, — the first being 
on a bill of exchange against the defendants sui juris, and the 
third, to condemn the separate estate of a married woman 
under the statute.”” She also demurred to the third count, 
‘“‘ because it does not aver that this defendant and said J. N. 
Eskridge were married at the date of said alleged contract, and 
that said articles of comfort and support, alleged to have been 
furnished this defendant, were furnished during her coverture 
with the said J. N. Eskridge, and that they were used in the 
family.” The court overruled the demurrer, and Mrs. Esk- 
ridge then pleaded, to the whole complaint, the general issue ; 
to the first count, her coverture; and to the third count, the 
non-joinder of her husband as a defendant. The plaintiffs re- 
plied to the plea of coverture, “ that the consideration of said 
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bill of exchange, in said first count mentioned, was divers goods, 
wares, and merchandise, sold and delivered to the said Joseph 
N. Eskridge, at his special instance and request ; and the said 
defendants were then living together as man and wife in lawful 
wedlock,” &c., pursuing the language of the third count to the 
end. ‘To this replication Mrs. Eskridge demurred, ‘ because 
the same is a departure from the said first count,” but the court 
overruled the demurrer. 

On the trial, as appears from the bill of exceptions, the plain- 
tiffs testified to the sale and delivery by them to said J. N. Esk- 
ridge of the ‘household furniture”’ and ‘ pleasure carriage,” 
which constituted the consideration of the bills of exchange 
respectively sued on; that said J. N. Eskridge signed his own 
name, and that of his wife, to the bills of exchange, and handed 
them to plaintiffs; that said J. N. Eskridge was at that time 
insolvent, and * they would not have sold the things to him, on 
a credit, if they had not supposed his wife also was bound ;” 
that at time of the sale, and for a long time before, the de- 
fendants were married, and were living together as husband 
and wife on lands belonging to Mrs. Eskridge, which she in- 
herited from her father. “ The plaintiffs introduced evidence, 
also, tending to show that the said carriage was an article of 
comfort, suitable to the degree and condition in life of the 
family, and was used by the defendants ;” but there is no sim- 
ilar statement as to the household furniture in the other case. 
“ The plaintiffs proved, also, that the defendants, at the time 
of the said sale and purchase, kept house, and had a family and 
servants, and were people of ordinarily good education, and 
moved in good society, and dressed in a genteel manner. The 
defendant, M. E. Eskridge, introduced evidence showing that, 
at the time of said sale, said J. N. Eskridge was extravagant 
and improvident; that he absconded before “the commencement 
of this suit, and went to Texas, leaving his said wife, with two 
or three children, born during her said marriage.” 

“ The plaintiffs offered to read in evidence the bill of ex- 
change sued on; to which said M. E. Eskridge objected, on the 
ground that the same was illegal and void as ‘to her. The court 
overruled the objection, and allowed the bill of exchange to be 
read in evidence against the said J. N. Eskridge, to which the 
said M. KE. Eskridge excepted.” 

The court charged the jury, at the request of the plaintiffs, 
that if they believed, from the evidence, that the carriage in 
the one case, and the household furniture in the other, “ was 
sold by the plaintiffs to the defend: ints, or either of them, and, 
consideri ing the degree and condition in life of the family, was 
an article of comfort and support of the household, and suited 
to the degree and condition of the family, they should find for 
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the plaintiffs, if they also believed that the defendants were 
married at the time the purchase was made, and that the 
property named in the declaration was the property of the 
wife when the contract was made, or at the time this suit was 
brought.” To this charge an exception was reserved by Mrs, 
Eskridge. 

The appeal is sued out by Mrs. Eskridge, who assigns as 
error the order bringing in her husband as a party by publica- 
tion, the several rulings of the court on the pleadings and evi- 
dence, and the charge to the jury. 


Brooks, HArarson & Roy, for appellant.—1. The act 
amendatory of section 2376 of the Revised Code does not, in 
terms, apply to suits pending at the time of its passage; and 
cannot be made to apply to this case, without doing violence to 
that provision which authorizes notice by publication to be 
given ‘at the return term of the writ.” The general rule is, 
that a statute is not to be construed as interfering with ex- 
isting contracts, rights of action, or suits, unless the intention 
that it shall so operate is clearly expressed ; and although the 
words of the statute are broad enough, in their literal extent, 
to comprehend existing cases, they must yet be construed as 
applicable only to cases which may afterwards arise, unless a 
contrary intention is unequivocally manifested. Dwarris on 
Statutes, 162, n. 9; Wood v. Oakley, 11 Paige, £08 ; Butler v. 
Palmer, 1 Hill, 325 ; Johnson v. Burrell, 2 Hill, 238; Dash v. 
Vankleeck, T John. 499 ; Calkins v. Calkins, 3 B pcbout, 506 ; 
Nedder v. Alkenbrock, 6 Barbour, 328 ; People v. Supervisors, 
10 Wendell, 362 ; Van Rennsalaer v. Livingston, 12 Wendell, 
490; Warren Man. Co. v. Aitna Insurance Co. 2 Paine C. C. 
wat 

The first and third counts were improperly joined. The 
ne sought a personal judgment against each of the defendants, 
while the third sought a statutory judgment of condemnation 
against the wife’s statutory separate estate. If the plaintiffs 
recovered, the judgments must be essentially different. 

3. The third count is obnoxious to both of the specified 
grounds of demurrer. It does not contain a sufficient averment 
of the marriage, and it does not aver that the articles were 
used by the family, Both of these averments were necessary. 
Cunningham v. Fountain, 25 Ala. 650. 

4, The replication to the plea of coverture was a total de- 
parture from the first count of the complaint, and was allowed 
to have the effect of an amendment. The rules of pleading do 
not justify this practice. 

5. The bill of exchange was not admissible evidence for any 
purpose. The husband made no defence, and judgment by 
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default had been rendered against him. The wife was not 
bound by any personal contract. Gibson v. Marquis § Wife, 
29 Ala. 671; Davis v. Fry, 7 Sm. & Mar. 64. 

6. Under the evidence set out in the bill of exceptions, tested 
by the principles settled by the former decisions of this court, 
the wife’s estate cannot be made liable for the articles of luxury 
and convenience purchased, without her knowledge or consent, 
by an insolvent, extravagant, and improvident husband. The 
liability is limited to necessaries, in the strictest sense of the 
word, such as a stranger might supply to the family, and charge 
against the husband, without (and even against) his consent. 
Durden § Wife v. Me Williams & Smith, 31 Ala. 449; Sharpe 
g Wife v. Burns §& Coles, 85 Ala. 655; Ravisies v. Stoddard 
§ Co. 32 ‘Ala. 603. 


J. W. LAPSLEY, contra. —1. Remedial statutes are allowed 
to operate on existing suits and causes of action, unless a con- 
trary intention appears. Jones v. Donnell, 9 Ala. 697; Tram- 
mell v. Pennington, 44 Ala. 686. And when a statute specifies 
the time within which a pub lic officer is to perform an act re- 
garding rights of others, it is merely directory. Dwarris, 222, 
note 20; Pe ople v. Allen, 6 We ndell, 487; Jackson v. Young, 
5 Cow. 269 ; ; Wood v. Chapin, 15 N. Y. 509; Thompson v. Ser- 
geant, 15 Abbott, 452. , 

2. A count on a bill of exchange, and a count on its con- 
sideration, might be united in the same declaration by the 
strictest rules of pleading at common law. As to the peculiar 
judgment against the wife’s separate estate, that is the creat- 
ure of the statute, and is not to be judged by common-law 
rules. 

3. The averment of the marriage is sufficient. Sharp ¢ 
Wife v. Burns & Coles, 385 Ala. 650. 

4. No possible injury could have resulted to the defendant 
from the rulings of the court on the pleadings. Smith ¢ Garey 

Aubrey, 19 Ala. 63; McKenzie v. Jackson, 4 Ala. 230; 
Leonard y. Storrs, 31 Ala. 488; Fountain v. Gunter, 31 Ala. 
258. 

The question whether the articles purchased were suit- 
able to the degree and condition in life of the family, whether 
they were in fact necessaries, was left to the jury under proper 
instructions, and their decision is conclusive. 


BRICKELL, J. — The statute subjects the wife’s separate 
statutory estate to liability ‘* for all contracts for articles of 
comfort and support of the household, suitable to the degree 
and condition in life of the family, and for which the husband 
would be responsible at common law;” to be enforced by ac- 
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tion at law against the husband alone, or against the husband 
and wife jointly. R.C. § 2376. The construction heretofore 
placed on this statute is, that the remedy prescribed is to be 
deemed statutory, and must be strictly pursued. If the wife 
die, her personal representative is not subject to the suit at law. 
Rogers v. Brazeale, 34 Ala. 512. If the husband die, a suit 
at law against the wife surviving cannot be maintained. Car. 
ter v. Ulman, 45 Ala. 843. This construction materially im- 
paired the right of the creditor, who had, on the faith of the 
wife’s separate statutory estate, supplied the family with nec- 
essaries. Cases were of frequent occurrence, in which one of 
the parties, husband or wife, was amenable to the process of 
our courts, while the other was absent from the State,and could 
not be reached. In such cases, a joint suit was not possible, 
and the result was an exemption of the wife’s estate from the 
liability the statute wAEE To remedy this deficiency in the 
law, the act of April 23, 1875 (Pamph. Acts 1872-3, p. 113), 
was passed. It provides cr if husband and wife, or either of 
them, reside out of the State, to such suits they can be made 
parties by publication. This act is remedial —it neither di- 
minishes nor enlarges an existing right, but furnishes a remedy 
adequate to the enforcement of such right, —a remedy with- 
out which, in the prescribed cases, the right itself would be 
embarrassed, if it is not wholly remediless. Courts, on the 
plainest considerations of justice, are averse to the retroactive 
operation of statutes, and confine them to cases arising after 
their passage, unless the words of the statute, or a clear legis- 
lative intent deducible from them, compels an applic ‘ion to 
the past as well as the future. This doctrine has not, however, 
been extended to merely remedial statutes, which impair no 
contract or vested right, and do not disturb past transactions, 
but preserve and eehores the right, and heal defec ‘ts in exist- 
ing laws prescribing remedies. “L Kent Com. 455. Such stat- 
utes are, when broad enough in terms, in furtherance of the 
remedy, applied to suits pending at their passage. Cooley’s 
Cons. Lim. 381. The circuit court properly applied the act of 
April 23, 1873, to these cases, in which suits had been com- 
menced prior to its passage, and the plaintiff was delayed in 
their prosecution by reason of the husband’s non-residence. 
Thereby no right of the defendants was prejudiced — no meri- 
torious defence, of which the case was capable, was affected, but 
the remedy for a clear legal right was advanced. 

The first count in the complaint is an ordinary count 
against the defendants, not describing them as husband and 
wife, as the drawers of a bill of exchange. The third count is 
for goods sold, and is intended to present a case within the stat- 
ae for a personal judgment against the husband, and a judg- 
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ment of condemnation against the wife’s statutory separate 
estate. A demurrer to the first and third counts, because of 
misjoinder, was overruled. The common-law rule is, that 
when causes of action accrue to the plaintiff in the same right, 
are of the same nature, and the same plea can be pleaded to, 
and the same judgment given on several counts setting out each 
cause of action, they may be joined. 1 Tidd’s Pract. 10; 1 
Chitty’s Pl. 199. Under ‘this rule, the joinder often depended 
rather on the form, than the subject-matter of the action. 
Thus, a count in debt on a bill single, or bond for the uncon- 
ditional payment of money, could be joined with a count on a 
promissory note, or other simple contract ; because debt would 
lie for each cause of action, the general issue to a count on 
either was the same, and the judgment to be rendered was the 
same in form. A count in assumpsit on a bill single, or other 
specialty, and a count ona promissory note, could not be joined ; 
because that form of action was maintainable only for the 
breach of parol or simple contracts, and not for the breach of 
contracts under seal. The statute (R. C. § 2657) declares, 
** All actions on contracts, express or implied, for the payment 
of money, whether under seal or not, may be united in the 
same action.” The intention was to do away with the com- 
mon-law rule, as to the joinder of causes of action on contracts 
for the payment of money; no longer making the test, the 
inquiry whether the same plea could be pleaded, and the same 
judgment in form rendered ; or whether the form of action 
adopted was the proper form Pn the breach of each contract ; 
but, whether they were contracts for the payment of money 
accruing to the plaintiff, from the defendant, in the same right. 
If they are such contracts, they can be joined in the different 
counts in the same complaint ; and the judgment will be framed, 
if necessary, to meet the necessities of the case. Each of the 
counts was framed on a contract for the payment of money, 
due to the plaintiff in his own individual right, and from the 
defendants individually ; and they were, therefore, properly 
joined under the statute. The form of judgment on each may 
not be the same, but the statute removes that objection to the 
joinder. 

The demurrer to the third count seems unfounded in point 
of fact, the count containing the averments, the supposed omis- 
sion of which is assigned as causes of demurrer. 

4, To the first count of the complaint, the defendant Mar- 
garet EX. Eskridge pleaded her coverture. To this plea, the 
plaintiff replied, | admitting the truth of the plea, but setting 
up facts which would under the statute ch: arge her statutory 
separate estate. To this replication the defendant demurred, 
but the court overruled the demurrer. A replication cannot 
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cure defects in a declaration. The plaintiff cannot make 
replication serve the purposes of an amendment to the decla- 
ration. When at common law his cause of action is stated 
generally, and may embrace either of two kindred transactions, 
by a mew assignment, he could apply his declaration to one of 
these transactions only. Thus, if the plaintiff had made two 
separate sales of goods to the defendant, and declared against 
him generally for goods sold and delivered, and the def fendant 
pleaded a plea, applicable to one, but not to the other of the 
sales, on which the plaintiff's action was brought, the plaintiff 
might new assign that his action is not brought for the goods 
sold on the sale to which the plea applies, but for other goods 
sold and delivered. 1 Chitty’s Pl. 624. If, however, the plain- 
tiff’s count was capable of application to a single transaction, 
or a single contract only, he could not, by new assignment, eXx- 
tend it to another. 1 Chitty’s Pl. supra. The first count is 
on a bill of exchange; the plea is coverture : the replication 
proposes to answer “the plea, by setting out the consideration 
of the bill, and averments showing such consideration was ¢ 
charge on the wife’s statutory separate estate. The count on 
the bill is special ; the plea is applicable to, and, for the wife, a 
full answer to this count ; the replication confesses the plea, but 
proposes to avoid it, by departing from the count, substituting 
a new cause of action variant from that specified in the count, 
and which could not under it have been received in evidence. 
The replication was vicious ; the demurrer to it was well taken, 
and should have been sustained. 

5. The bill of exchange was proper evidence against the hus- 
band, and appears to have been read in ev idence against him 
only. In this there was no error. If the wife apprehended 
that thereby she could be prejudiced, on request the court 
would have given a charge, limiting its operation to the hus- 
band only. Goodman & Mitchell vy. Walker, 30 Ala. 482. 

6. The claim of the appellees Ditmars & Co. is an account 
for household furniture sold and delivered to the husband, suit- 
able to the degree and condition in life of the family. The 
claim of the appellee Gill is an account for a carriage sold and 
delivered the husband. The evidence is, that the degree and 
condition in life of the family, justified them in having : 
carriage. The court, in each case, in effect charged the jury, 
that if they believed the evidence, the statutory separate 
estate of the wife was liable for the value of the furniture 
and carriage. The correctness of the charge, as to the ac- 
count for the furniture, we cannot doubt. We have had more 
difficulty in reference to the account for the carriage. In the 
carefully considered case of Durden § Wife v. Mc Williams 
§ Smith (31 Ala. 438), this court for the first time defined 
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the contracts, or what description of articles of family supply, 
or of comfort and support of the household, can become a 
charge”’ upon the wife’s statutory estate; and declared the 
intention of the legislature to be, to render it liable for neces- 
saries in the common-law acceptation of that term ; such neces- 
saries as, in the absence of a proper provision by the husband, 
a stranger could supply to the wife, and charge the husband im 
tnvitum. No other construction will give effect to all the terms 
of the statute, and preserve the intention of the legislature in 
its enactment. 

At common law, marriage in a great degree was a merger of 
the civil existence of the wife in that of the husband. She 
became incapable of contracting, or of acquiring, holding, or 
disposing of property. Therefore, on the husband devolved 
the duty of maintaining the wife. From this duty, arises his 
liability for necessaries furnished her. The liability is raised 
by the law, only to compel the performance of the duty. It is 
not intended to infringe upon the authority, or the discretion, 
properly permitted the husband, to control his domestic affairs. 
The liability is for necessaries. This term does not seem to 
have received, or to be capable of a very exact definition. In 
its general signification, it embraces food, raiment, medicines, 
medical assistance, and habitation, comporting with the social 
position of husband and wife, and with the fortune of the hus- 
band. Beside these, we sometimes find it declared, that such 
other articles as are in keeping with the degree in life, and the 
fortune of the husband, such articles as a prudent husband 
would ordinarily furnish the wife, and as she could reasonably 
expect to be allowed her, are to be reckoned as necessaries. 
The term is used, at common law, as fixing the extent of the 
implied authority of the wife by her contracts to bind her hus- 
band ; and as fixing the limit of the liability of a husband, 
who has not made proper provision for the wife, to a stranger 
supplying her wants. The signification of the term does not 
seem to be varied, whether applied to the one ease or the other. 
When the limit of necessaries is passed, the authority implied, 
or the liability raised by law, terminates. The term is rela- 
tive, and most often what are necessaries is a question of fact 
for the jury, rather than a question of law. Food, raiment, 
habitation, of a quality suited to the degree and condition in 
life of one wife, could not be allowed another, without sub- 
jecting the husband to a liability for the extravagance of the 
wife. In each case, the husband is bound to maintain the 
wife; the law compels him to furnish her with food, raiment, 
and habitation ; but the quality of these must be measured by 
his ability to pay for them. When these are supplied, the 
legal duty of the husband is performed; the power of the 
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law to fix upon him an involuntary liability is exhausted, 
Beyond this, the law cannot pass, without invading his author- 
ity and discretion in the management of his household. His 
social position may enjoin it as a duty, so long as the wife does 
not violate her duty, and they live together, to supply her with 
other articles, in keeping with his fortune. ‘This duty the law 
cannot compel him to discharge. It must be left to his voli- 
tion. A carriage is to be esteemed rather as a luxury, than 
as a necessary. Whatever may be the social position and for- 
tune of the husband, we cannot believe the common law 
would have compelled him, because he had not provided the 
wife with a carriage, to pay for one furnished her by a stran- 
ger; or that authority to the wife to purchase it would have 
been implied by that law. If such was the law, there would 
be no limit to his liability for the purchases of the wife, so long 
as the thing purchased was suited to her social condition and 
his fortune. Within that line, he would be shorn of all au- 
thority and discretion, in the regulation of his domestic ex- 
penditures, for his failure to provide would be a letter of credit 
to the wife, and of authority to the vendor. 

In the enactment of the statutes creating the separate es- 
tates of married women, the interests and convenience of the 
wife are not alone consulted or regarded. It was not intended 
only to save the estate from the ownership of the husband, 
and vest it in the wife. The purpose was to create a trust es- 
tate, of which the children of the marriage are, if not technically, 
yet in fact, with the wife, beneficiaries, and to preserve it from 
the dominion of husband or wife, as a means of support to the 
wife and children. In furtherance of this purpose, the husband 
takes the income, as trustee, freed from liability to account. 
The income is not a gift to the husband. He takes it as trus- 
tee, as the head of the family, to be applied to the comfortable 
support of the wife and children. He is exempt from liability 
to account, because such liability would be an invasion of his 
authority as husband to regulate and control his domestic 
affairs, and would provoke litigation that would mar and de- 
stroy the peace of the family. On this separate estate, a nar- 
row, limited liability is fixed by law — it is exempt from the 
satisfaction of any and all debts, whether contracted by hus- 
band or wife, other than debts “for articles of comfort and 
support of the household.” A liability for these is fastened 
on the estate, without regard to the ability of the husband 
when they are purchased to pay for them, and without regard 
to whether credit for them was or not extended to the husband 
only. Sharp & Wife v. Burns, 35 Ala. 653. The limited 
liability thus imposed on the estate, indicates the intention of 
the legislature to guard it from waste, by the extravagance of 
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husband or wife. ‘ Comfort,” and ‘ support,” when used in 
the connection in which they are found in the statute, have 
the same meaning, and are synonymous with maintenance. 
Terms more expressive of the narrowest signification of neces- 
saries at common law, could not have been adopted. When 
the household are supplied with food, raiment, habitation, 
medical assistance, and medicines, the boundary prescribed by 
the statute is reached. These must be graduated to the de- 
gree of the wife’s fortune, and her social position. Whatever 
is beyond these, however suitable to the social position of the 
family, and the value and extent of the separate estate, must 
be supplied from its income. Coverture is a disability akin 
to that of infancy. The separate estate of a married woman 
is guarded with the same vigilance with which the estate of 
an infant is guarded. <A court of equity never permits the 
principal or capital of an infant to be broken in upon, except 
for maintenance and education. These are not, in all cases, the 
limit of nesessaries, for which an infant may contract, or which 
may properly be supplied by a guardian. It is the limit to 
which the court will go, in allowing the principal of the in- 
fant’s fortune to be expended. The same rule must obtain, in 
ascertaining the liability of the corpus of the wife’s statutory 
separate estate. The adoption of any other rule would open 
the door for waste and extravagance, which would often con- 
sume the estate, and defeat the purposes of its creation. 

The judgment in the case of Ditmars & Co. is reversed, 
for the error in overruling the demurrer to the replication, and 
in the ease of Gill, for the same error, and the error in the 
charge of the court, and the causes are remanded. 
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Billin Equity for Injunction in Matter of Contested Election. 


1. Right to office; how determined, and protected. — The right to an office, de- 
pendent on an election by the people, is to be determined by the number of legal 
votes received at the election, and not by the certificate of the returning officer, 
though issued under a mandamus from the circuit judge; and the office being a 
species of property, the person legally entitled to it is also entitled to all the pro- 
tection given by law to other property. 

2. Jurisdiction of equity, on ground of fraud, in matter of contested election. — The 
incumbent of a municipal office, claiming to have been reélected by the people at 
the expiration of his term, may, if he has no adequate remedy at law, maintain a 
bill in equity for an injunction, against the person who has received the certificate 
of election, and against the returning officer by whom it was issued, who also has 
in his possession the ballot-boxes, poll-lists, &c., to restrain the use of the certifi- 
cate, on the ground that it is founded on false and fraudulent returns, corruptly 
made by some of the managers of the election, although the holder of the certificate 
is not charged to have participated in the fraud ; and having acquired jurisdiction 
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on account of the fraud, the court may go on and make all necessary orders for 
the preservation of the bs allots, &c. (BRICKELL, J., dissenting.) 

3. Contest of election to municipal office. — The general statutes on the subject of 
contested elections, contained in the Revised Code, are not applicable to elections 
for municipal offices ; and the 12th section of the amended charter of the city of 
Mobile (Sess. Acts 1865-6, p. 202), while it provides that the election of any 
municipal officer may be contested before the judge of the circuit or city court, and 
prescribes how testimony may be taken, fails to prescribe the mode of contest, or to 
specify any grounds or causes of contest; consequently, there is not a pl: tin and 
adequate remedy at law for contesting such election. (Bricker, J., dissenting, 
held that the deficiencies of the charter were supplied by the general law, and that 
a quo warranto, or an information in the nature of a quo warranto, was an addi- 
tional adequate remedy.) 

APPEAL from the Chancery Court of Mobile. 

Heard before the Hon. ADAM C, FELDER. 

This is the case in which an application was made to this 
court, at its last term, for a writ of prohibition, or other ap- 
propriate writ, to restrain further proceedings in the cause, 
and to vacate and set aside the proceedings already had, on 
the ground that the court had no jurisdiction of the case made 
by the bill. See the report of the case, Hx parte Reid, 50 
Ala. 439-45. The bill was filed on the 16th December, 1873, 
by Cleaveland F. Moulton, then holding the office of mayor of 
the city of Mobile, against John Reid, Jr., who had received 
the certificate of election, as mayor-elect, from the sheriff of 
Mobile county, as returning officer, and also against the said 
sheriff, Rufus Dane; and sought an injunction against said 
Reid, to prevent him from exercising the duties of the office of 
mayor, or interfering with the complainant in the discharge of 
those duties, until the final decree of the court in the premises; 
and also against said Dane, as sheriff, to restrain him Seeds 
destroying, or in any manner interfering with the ballot-boxes, 
or other evidences of the election, until : the final determination 
of the cause. A full synopsis of the bill was given in the 
opinion delivered by PETERs, C. J., as follows : — 

“ The first section, or paragraph, alleges that there was an 
election held in the city of Mobile hoe municipal officers, on 
the 2d December, 1873. under the provisions of the act for the 
reorganization of the municipal government of the city, ap- 
proved February 8, 1873. The second section alleges that 
the complainant, said C. F. Moulton, John Reid, Jr., one of 
the defendants, and one Lomery, were the only candidates at 
said election for the office of mayor, and were the only persons 
voted for as candidates for that office. The bill then proceeds 
as follows: ‘3. Orator states, that he is now the duly elected, 
qualified, and acting mayor of the said city of Mobile ; and, 
upon information and belief, states that he was the choice of a 
large majority of the voters of said city, and in fact received, 
as he is informed and believes, a plurality of the votes cast at 
said election for mayor of said city over both the opposing can- 
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didates, and that he is the mayor-elect of said city, and is 
legally and justly entitled to retain said office for another term, 
as provided by said act, and to be qualified as the mayor of 
said city as in case of mayor-elect. 4. Orator states, on infor- 
mation and belief, that the inspectors of said election, at the 
polling places of the different wards of the city, made out cer- 
tain papers, which your orator claims are invalid, and of no 
force and effect, because not provided for by law, in which are 
pretended to be declared the results of said election at the several 
polling places; but that said papers do not declare the true 
result of said election; that in the fifth ward of the city, the 
papers, made out as aforesaid by said inspectors, were know- 
ingly, wilfully, and fraudulently so made as to falsify the re- 
sult of said election at said fifth ward polling place, in this : 
that the said paper declares that the said John Reid received a 
plurality of the votes at said polling place, to wit, a plur: ulity 
of one hundred and seve nty-one votes, whereas, i in truth and in 
fact, he received a less number of votes in said ward than your 
orator, to wit, thirty-nine votes, more or less. 5. Orator states, 
on information and belief, that said papers, so falsifying the re- 
sult of said election, were made in pursuance of a conspiracy 
formed between said inspectors and certain persons who were 
inimical to the election of your orator, whereby a large number 
of the votes which had been cast at said fifth w: ard for your 
orator, were to be abstracted from the box, and other votes for 
said Reid, which had not been cast, were to be placed in said 
box in lieu of the votes so abstracted ; and said inspectors Ss were 
to make the said paper, declaring ee result, by counting said 
ballots, so fraudulently and unlawfully placed in said box. 
And your orator states, upon information and belief, that the 
acts and doings of said persons, in furtherance of said con- 
spiracy, were carried into completion ; and that a great many 
votes, which had been polled at said ward for your orator, to 
wit, one hundred and fifty votes, were taken from the box, 
and destroyed; and that a like number of ballots for said 
Reid, which had not been voted, were substituted in lieu 
thereof. 6. Orator states, upon information and belief, that 
but for the monstrous frauds perpetrated in said fifth ward, 
the said papers, so made by said inspectors, would have shown 
his election by a majority of two hundred and fifty votes; but, 
by reason of said fraud, the said paper shows the election of 
said Reid by a majority of twenty-six votes. And orator 
further states, that the frauds there were perpetrated by men 
acting in behalf of said Reid, and advocating his election. 7. 
Orator further states, that it is the duty of Rufus Dane, sheriff 
of Mobile county, as the supervisor of said election, to open, 
compare, and count the ballots cast at said election, and, upon 
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said counting, to declare the result of said election, and to give 
certificates of election to the persons elected; that said Rufus 
Dane has taken the said papers, so made by the said inspec- 
tors, and which your orator has shown were false and fraudu- 
lent, and has ascertained the result of said election from them, 
and has thereupon declared the said Reid elected mayor of said 
city upon false and fraudulent papers, and has given him a 
certificate of election as mayor.’ 

“The 8th section of the bill states, that the city election in 
Mobile may be contested before the judge of the city court of 
Mobile, or before the judge of the circuit court; but that the 
city charter does not provide in what manner said contest shall 
be tried, nor the causes for which said contest may be made; 
and that it is impossible for the complainant, for the reasons 
stated, to contest the election of said Reid until the charter is 
amended. The 9th section states, that the city charter does 
not provide for a trial by jury of the contest, nor for an appeal 
from the judgment on the contest, to a court having the power 
to empanel a jury to try issues of fact; that the provisions of 
the charter as to a contest are, for these reasons, unconstitu- 
tional; ‘ wherefore, and unless restrained by the order of this 
honorable court, the said Reid will, on the Ist day of January, 
1874, the day appointed by law for the mayor-elect to assume 
the office of mayor, take the oath of office, and commence to 
exercise the duties and functions of said office, and to enjoy the 
emoluments thereof, to all of which he is entitled by virtue of 
said certificate of election, and your orator will be thus wrong- 
fully deprived of his right to said office, and of his right to 
contest the said election by any proceeding at law.’ The 10th 
section asks that said Reid may be made a party defendant, 
and required to plead, answer, or demur; and the 11th con- 
tains the prayer for an injunction against him, ‘enjoining him 
from exercising any of the duties or functions of mayor of the 
city of Mobile, or in any way interfering with your orator’s 
right to perform the duties and functions, and to enjoy the 
privileges and emoluments thereof, until the further order of 
this court ; and that, upon a final trial, your honor will take 
jurisdiction of the whole case, and that the same may be heard 
and determined in this honorable court, and that your orator 
may be declared duly elected mayor of said city of Mobile, and 
may be confirmed and continued in his office,’ &e. 

‘The 12th section is in these words: ‘12. Complainant 
further alleges and states, that said election was held by and 
under the supervision of Rufus Dane, sheriff of the county of 
Mobile, under the provisions of the act of the legislature ap- 
proved February 8, 1870; that it was the duty of the said 
sheriff, under the provisions of the said law, to declare said 
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election, and to issue certificates of election to those elected ; 
that it was his duty to have issued a certificate of election to 
your orator, who was fairly and legally elected to said office of 
mayor of said city ; that said Rufus Dane, sheriff as aforesaid, 
has failed and refused to issue a certificate of election to your 
orator. And your orator further states, that the ballot-boxes, 
ballots, poll-lists, and returns’ of said election, and all the evi- 
dences of said election, are now in the possession of the said 
Rufus Dane ; that said Dane threatens to turn over to the city 
clerk the said boxes, ballots, poll-lists, and returns of said elec- 
tion, to be by that officer destroyed, as provided by the charter 
of the said city. Complainant further states, that the destrue- 
tion of said ballots, poll-lists, and returns, would be wholly 
destructive of the rights of your orator ; that it would be the 
destruction of all the material evidence in this cause, or the 
most valuable and material evidence in the cause; that it is of 
the highest importance to the success and interest of your 
orator that said ballots, boxes, poll-lists, and returns should be 
carefully preserved, and produced under the orders and decrees 
of this honorable court, as evidence in this cause ; that there 
should be a careful and thorough count of said ballots, and the 
same compared with the poll-lists thereof, under such orders, 
judgment, and deerees as this honorable court may think 
proper to make in the premises. The 15th paragraph asks 
that said Dane may be made a defendant, and required to 
plead, answer, or demur; the 14th prays for an injunction 
against him to preserve the ballot-boxes, &c., and to produce 
them under the order of the court; and the 15th contains the 
general prayer, for other and further relief.” 

The bill was duly sworn to. An injunction was ordered by 
the chancellor, on the complainant entering into bond, with 
sureties, in the sum of one thousand dollars, conditioned to pay 
‘all such damages as any person may sustain by the issuing of 
the injunction as prayed.” The bond was given, and the in- 
junction issued on the 17th December, 1873. An answer on 
oath by the defendants was waived, but each of them put in 
a sworn answer. Dane denied all knowledge of the alleged 
frauds in the election returns, and stated, thet he was proceed- 
ing to count the votes returned to him, as he understood his 
duty to require, when he was commanded by a writ of manda- 
mus, issued from the cireuit court of Mobile, to issue a certifi- 

‘ate of election to said John Reid, who appeared from the re- 
turns of the inspectors to have received a plurality of the votes 
cast for mayor ; that he issued the certificate as required by the 
order, and he ple: ided this judgment as a defence of his action 
in the premises. 

The material portions of Reid’s answer are contained in the 


1874.] 








259 












































260 SUPREME COURT [June Term, 


[Reid v. Moulton.] 


following paragraphs: “ Respondent denies that complainant 
was the asite of a large majority of the voters of said city for 
the office of mayor at said election, and that he is now the 
mayor-elect, or entitled to retain said office after the expiration 
of his present term. He makes these denials on information, 
which he believes to be correct; and he asserts, on informa- 
tion and belief, that he, this respondent, 1 is the duly elected 
mayor of said city of Mobile, and is entitled to the same. 
Respondent admits that the inspectors of said election did 
make returns thereof; but that said returns are invalid, and of 
no force and effect, and are false and untrue, he denies ; and 
he asserts, on information and belief, that said returns are true 
and correct, and declare the true result of said election, and 
are, as he is advised, valid in law. Respondent, on informa- 
tion and belief, states the fact to be, that he received a major- 
ity of the legal votes cast at said election for mayor in said 
fifth ward, and that the returns made from said ward are cor- 
rect, and were not made to falsify the result of the election. 
Respondent denies, upon information and belief, that said re- 
turns were made on any conspiracy between said inspectors and 
friends of this respondent ; ; and shows, on information and be- 
lief, that two of the three said inspectors were not of the polit- 
ical party which favored the election of said respondent, and 
were not of his party at all. He denies that he has, or had, 
any knowledge of any conspiracy for the purposes alleged, and 
he does not believe that any such conspiracy was ever made, or 
ever existed. From information and belief, he denies that any 
votes which had been cast for the plaintiff were taken from the 
box, or that any were destroyed, or that any votes were sub- 
stituted. Respondent denies, upon information and belief, that 
said Moulton was elected mayor, and denies that any correct 
statement of the votes cast would show him entitled to the 
office of mayor; and states, upon information and belief, that 
any returns which would show that result would be false, and 
could be made only by a fraud upon the rights of this respon- 
dent and the electors of the city. Respondent denies, on in- 
formation and belief, all the allegations of fraud contained in 
the 6th paragraph of the bill, wad positively denies all partici- 
pation in or knowledge of any fraud by any friends of this re- 
spondent. Respondent denies the allegations of the 7th para- 
graph, as to the duty of the sheriff ; and, for answer thereto, 
shows that he holds the certificate of the sheriff that he is 
entitled to the office of mayor, and was duly elected to that 
office at the said election, by order of the circuit court of Mo- 
bile, by decree rendered on the 8th day of December, 1873, 
which is the only court having jurisdiction of the controversy, 
and the same is conclusive, unless vacated, or set aside, by a 
VoL. LI. 
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court of superior or appellate jurisdiction ; a copy of which 
said certificate is hereto appended as a part of this answer. 
The charter of Mobile provides, as this respondent is advised, 
for a contest of said office ; and said plaintiff should assert his 
rights before the tribunal provided by law; and respondent 
insists, that this court has no power to provide another tribunal, 
nor to legislate, and remove defects, if any exist (which is not 
admitted), in the laws of the State. This respondent is ad- 
vised, and so shows, that a plain and adequate remedy at law 
exists, for any wrong which said complainant may be able to 
establish; but, until such proceeding be had before such proper 
tribunal, this respondent is entitled to the said office, to which, 
by the decree of a competent court, he has a legal title and 
good right ; and he has already been duly sworn, ‘by the judge 
of 6 said court, as such mayor of Mobile, as by law required. 
He denies that this court has any jurisdiction over this contro- 
versy ;” and he demurred to the bill for want of equity, and 
because the complainant had an adequate remedy at law. 

On the coming in of the answers, the defendants made a 
motion to dissolve the injunction, both for want of equity in 
the bill, and on the denials contained in the answers. The 
chancellor overruled the motion, and his decretal order to that 
effect, from which this appeal is taken, is now assigned as 
error. 
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R. H. Smira and P. HAmILton, for appellant.—1. The 
chancery court has no jurisdiction over contested elections. 
No trace of any such jurisdiction can be found in the text- 
books, and this is conclusive against its existence. 2 Kent’s 
Comm. 314; Attorney General y. Karl of Clarendon, 17 Vesey, 
491; Cochran vy. MeCleary, 22 Towa, 75; Hulseman v. Reves, 
41 Penn. St. 396; Markle v. Wright, 13 Indiana, 548 ; Hagner 
v. Heyberger, 7 Watts & Serg. 104. The attempt of the 
chancery court in England, in 1604, to judge of the returns 
and qualifications of members of parliament, gave rise to a con- 
test, which established as a cardinal principle of the British 
constitution, that the chancery court had no such power, and 
that the parliament itself is the sole judge of the election and 
qualifications of its members. Hume’s History of England, 
chap. LXV.; Hallam’s Constitutional History, 2738. Hence is 
derived the provision contained in the 6th section of the 4th 
article of the constitution of Alabama. The principle is, that 
chancery has no jurisdiction over elections, and that, in the 
absence of statutes expressly conferring power on some other 
tribunal, the sole judge is the political body to which the party 
is elected. ‘This principle is applicable to municipal corpora- 
tions, which are established by law to share in the civil gov- 
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ernment of the country; which are public political bodies, 
clothed with executive, legislative, and judicial functions, and 
intrusted with civil and criminal jurisdiction ; which are pecul- 
iarly incident to American freedom, and have appropriately 
been called “the strength of free nations.” De Tocqueville 
on Democracy in America, ch. 5; Dillon on Municipal Corpo- 
ain pp: 17, 18, $9, note 3; Ib. 28, 30, $$ 9, 10. 
The machinery af the chancery court is not only unsuited 
to a an investigation, but is such as to disqualify it for the 
task. Its stated and brief terms, which are, in some counties, 
but three days in a year, and its jaibeoes, slow, and expen- 
sive proceedings, would work an absolute denial of justice in 
most cases, since the term of office would expire before a result 
could be obtained. Such an investigation, in this case, would 
open a contest as to the legality of each one of the eight thou- 
sand votes cast at the election, on proofs taken by deposition ; : 
and this case is but one out of a great number growing out of 
the same municipal election. The chancellor has issued his 
injunction, not only against the appellant in this case, holding 
his certificate as mayor-elect, but also against twenty-one out of 
the twenty-four aldermen, and against four out of the eight 
members of the common council, and against the city treasurer, 
and against the tax-collector, all hol ding certificates of election 
to their respective offices. He has, in fact, set aside the munic- 
ipal election altogether, and suspended the whole municipal 
action of the city. It is highly probable that these contests will 
not be terminated, until after the terms of office have all ex- 
pired. Suppose the complainants should, at the end of this 
long litigation, be found to have no right or title in fact; in 
what a light would the administration of justice be placed. 
The fiat of the chancellor, on an ex parte showing, would have 
nullified the election —would have kept a usurper in office, 
against right, deprived the person rightfully elected of the 
emoluments of his office, and the people of their undoubted 
right to choose their own municipal rulers. And if he may 
thus act in this case, he may assume like jurisdiction of every 
incorporated city and town in the State, and clog the business 
of his court with all the political contests of the country. A 
jurisdiction assumed by any court, which could lecitim: itely 
end in such a result, must be shown to rest on sound principles, 
and be established by plain and indisputable legislation. 
Wherever provision is made by statute for the contest of 
an tte ‘tion, the power is vested in some common-law judge, or 
in some other designated officer, before whom the contest may 
be continuously pursued, without the restraint of stated terms 
of court, and speedily decided. No other machinery can meet 
the exigencies of such cases. If no appeal is given by the stat- 
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ute, the decision of the officer is final and conclusive ; and if no 
provision for a contest, in case of an election to a statutory 
office, is made by the statute, the decision of the matter is 
committed absolutely to the people and the returning officers. 
Louisiana v. Judge of Second Judicial Circuit, 18 La. Ann. 
89; Commonwealth v. Leach, 44 Penn. St. 832; 9 Kansas, 569. 
Suppose there were fraud, or error, in the constitution of the 
college of electors for president and vice-president of the 
United States; and that, because of this fraud or error, the 
result of the election should be declared to be different from 
what it was in fact; could any court interfere, and prevent 
the officers holding certificates of election from acting ? 

4. The rule universally recognized is, that the person hold- 
ing the certificate of election is ‘entitled to the possession of the 
elle ‘e; that the certificate must prevail, until it is set aside by 
the determination of the contest in a legal mode. Hulseman 

. Reves, 41 Penn. St. 896; Cochran v. McCleary, 22 Towa, 
65; 5 Hill, 621; 1 Dutcher, 344; 20 Wendell, 12; 17 Wen- 
dell, 81; 15 Michigan, 56; 35 Penn. St. 263; 43 Ib. 872; 47 
Ib. 202: Dillon on Municipal Corporations, § 716; Brightly’s 
Election Cases, 319, note. 

9. The only cases in which courts of equity have interfered, 
involving the right to office where there is a contest, have been 
in favor of parties who held the certificate of election, or other 
legal evidence of right, against intrusion by claimants without 
such evidence. 47 Penn. 292; 41 Ib. 396; 7 Hill, 259; 9 
Paige, 507 ; 15 Indiana, 548. This principle- has been recog- 
nized by this court, in the case of the contested right to the 
sheriff: alty of Montgomery county. Hx parte Scott, 47 Ala. 
609, But Moulton cannot invoke the benefit of this principle, 
as being the party in possession. His former term of office has 
expired : the right which he asserts in his bill, rests solely 
upon his alleged “election in December, 1875; and he asks the 
court to interfere against the party who has the certificate of 
election, and allow him to show that it is founded upon fraud. 

The jurisdiction of the court cannot be maintained on the 
allegations of fraud. In most of the cases above cited in para- 
graph 4, there were similar charges of fraud; yet the jurisdic- 
tion was repudiated. It is true that frauds may be, and 
doubtless are, practised at elections ; and it is equally true that 
public order requires the exposure of such frauds, and the in- 
stallation in office of the party really elected. But this re- 
quires time, and the action of an investigating tribunal; and 
public necessity requires that, during the contest, the duties of 
the office shall be performed without interruption, in order 
that the public interests may not suffer. The law casts this 
duty on him who holds the certificate of election, until the 
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superior right of some other person is ascertained by the final 
judgment of a competent tribunal. 

7. The jurisdiction of chancery has, thus far, been contro- 
verted on the concession, for the sake of the arguinent, that 
there was no other remedy; and the bill seems to invoke the 
jurisdiction on that ground. But the a has an ade- 
quate remedy by quo warranto. Rev. Code, § 5082; 47 Penn. 
103; Dillon on M. C. § 680. Having this inten rem- 
edy within - na equity has no jurisdiction. High on 
Injunctions, §§ 798-9 ; Dillon on M. C. $$ 210, 213; 17 Ohio, 
Zii1: 13 ell d48; 9 Ib. 475: 41 fae: 396, 401; 47 Ib. 
292: 56 Ib. 359; T Watts & Serg. 104; 48 Illinois, 263, 485; 
47 Ib. 482. 

8. A distinet tribunal for a contest in relation to the office 
of mayor of Mobile has been provided by statute. The city 
charter provides, that such vhs ig shall be tried before the 
judge of the cireuit court, or the ge oe of the city court of 
Mobile. Session Acts 1865-6, p. 202, § 12. Jurisdiction of 
the contest being given to that tribunal, all others are . 
eluded. 28 Penn. Q; 17 Ohio, 271; 1 Coldw. (Tenn.) 59; 
Penn. 332. This section of the charter has never been re- 
pealed, though other sections have been repealed by specific 
designation. It may be suggested that, because some of the 
repeals took away from the people the right of election, and 
gave the appointme nt to the governor, the mode of contest was 
also repealed by implication, as being no longer necessary. 
But the answer to this suggestion is, that these repealing acts 
were on their face temporary, and each one provided for future 
elections ; and such suspension of an election could not operate 
a repeal of the mode of contestation. There was room left in 
such suspending statute for the contestation of future elections, 
when the right to elect should be restored as contemplated. 
Potter’s Dwarris, 157; 17 Wallace, 4531; 3 How. U.S. 644. 

9. If the statute fails to prescribe any mode of proceeding, 
it does not follow that, for this reason, the chancery court has 
jurisdiction. That court has no power to prescribe rules of 
practice for other courts. Each court must prescribe its own 
rules, when not otherwise declared by statute. The tribunal 
on which the jurisdiction is conferred, must necessarily have 
authority to direct how it shall be exercised. 1 Heiskell, 456. 
Nor is the statute defective, in failing to specify the grounds 
of contest; since the election is required to be conducted ac- 
cording to the laws governing elections in this State, which 
specify the grounds on which an election may be contested. 
Session Acts 1870, p. 453, § 13; Ib. 1872-3, p. 30, § 57. 

10. The failure of the statute to provide for a trial by jury 
is no objection to its validity. The 13th section of the Bill of 

VoL, LI. 











1874. OF ALABAMA. 265 
[Reid v. Moulton.] 


Rights, securing the right of trial by jury, does not apply to 
such a case ; for the right is created by statute, and it was not 
in existence when that provision was adopted. Tims v. The 
State, 26 Ala. 165; 17 Ala. 510; 43 N. Y. 52; 18 Ib. 210. 
If the objection were tenable, it would afford no ground for 
the interference of a court of equity ; one of whose peculiar and 
distinctive features is, that it proceeds without a jury. 

11. No jurisdiction in chancery can be based on the neces- 
sity of preserving the ballots. If the contest is made as pro- 
vided by law, the statute preserves them; and if no contest is 
made, the law requires them to be de ‘stroyed. These provi- 
sions are as binding on the chancery court, as on any court of 
law. But, even if the chancellor had this power, he could not 
retain the cause for any other purpose: his power would be 
exhausted by providing for their preservation for the use of 
the proper legal tribunal. When the chancery court has juris- 
diction of the main cause, it may exercise jurisdiction over 
incidental subjects; but, where the main cause is beyond its 
reach, as here, it only acts in aid of other tribunals; as by 
protecting property during litigation, or perpetuating evidence, 
or gr inting a discovery. 1 Story’ s Equity, §§ 72, 4 56. 

12. The statute de fining the jurisdiction of the chancery 
court, and declaring that it extends “to all civil causes in 
which a plain and age remedy is not provided in other 
judicial tribunals” (Rey. Code, § 698), cannot aid the equity 
of the bill. That statute does “nek create or confer any new 
jurisdiction, but merely defines an existing one. Waldron, 
Isley & Co. v. Simmons, 28 Ala. 629. 

13. All the allegations of the bill, on which its equity is 
made to rest, are fully met and denied by the answer. The 
charges of fraud are made on information and belief, and are 
denied in like manner; and this is necessarily so, since the 
ballots, &e., are under seal, and inaccessible to either. In ad- 
dition to these denials, the respondent exhibits his certificate 
of election from the sheriff, which is the legal evidence of his 
right, and proves itself. The injunction should have been dis- 
solved, and the bill dismissed, on the answer. 10 Ala. 485, 
599; 1 Brickell’s Digest, 677. 


Mayer & TURNER, with whom was E. S. DARGAN, contra. 
—1. The charter of Mobile, in so far as it provides for a contest 
of the election of municipal officers, is unconstitutional and 
void, because it does not provide for a trial by jury. An office 
is property, of which a person cannot be deprived, except in 
the manner pointed out in the constitution. Wammack v. 
Holloway, 2 Ala. 31; Ex parte Scott, 47 Ala. 609; Sedgwick on 
Stat. and Const. Law, 545. The fact that the office of mayor 
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of Mobile did not exist, and was unknown to the common law, 
does not exclude it from the protection of the constitution. It 
is as mucha species of property as a steamboat, or a railroad, 
which were equally unknown to the common law. This court 
has indeed decided that new offences, unknown to the common 
law, and established since the adoption of the constitution, m: ay 
be tried without a jury. 17 Ala. 510; 26 Ala. 165. But it 
has never declared, and, we apprehend, never will declare, that 
the legislature may take away from any kind of property the 
safeguard of a trial by jury, on the ground that the property 
is of a species unknown to the common law. Property is with- 
in the protection of the constitution and laws, no matter what 
its species, or how modern its origin or recognition, The leg- 
islature may indeed abolish the “office, whenever it sees fit a 
repeal the city charter ; but, while the office exists, the legis- 
lature cannot interfere with it, except in a constitutional man- 
ner. On the principle of eminent domain, the legislature may 
divest a person of his right and title to real estate; but it can 
only do this * by due course of law.” 

Whether or not the charter is unconstitutional, it is cer- 
tainly inadequate to the purpose for which it was framed. It 
not only does not provide for the manner in which contests 
shall be tried, nor by what rules it shall be governed, nor for 
what causes it shall be made; but, by subsequent legisl: ation, 
the mode of contest therein provided is rendered wholly inop- 
erative, because the evidence upon which it is to be mi ide, and 
on which the decision of the judge is to be rendered, cannot be 
obtained or preserved. Under the city charter approved Feb- 
ruary 2, 1866, which contains the provisions for contesting 
elections, the 13th section required the city clerk to preserve 
the ballots, with the other evidences of the election, in the 
event of contest, that they might be examined by the judge 
before whom the contest was made, as provided by the 16th 
section; but this 13th seetion is expressly repealed by the act 
of 1870, which re quires the ballots to be returned to the sher- 
iff, who, for aught in the act, may immediately destroy them, 
A contest before a judge without evidence, or without the 
power to compel its preservation, would be futile. 

3. A quo warranto, or an information in the nature of that 
writ, would not afford adequate and complete relief. To con- 
stitute such a legal remedy as will prevent the jurisdiction of 
equity from attaching, ** it must reach the whole mischief, and 
secure the whole right of the party in a perfect manner, at the 
present time and in the future.” Story’s Equity, vol. 1, § 89. 
Tested by this rule, a guo warranto, or information, would not 
be a complete remedy. To avail himself of that remedy, the 
complainant would be compelled to go out of office, and then 
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file his information to get in again; would be compelled to 
give up a valuable office, of which he is the lawful incumbent, 
and wait the law’s delay to regain it. Nor would a civil suit 
for the fees and emoluments during the usurpation be an ade- 
quate remedy, within the meaning of the authorities.  MJar- 
bury v. Madison, 1 Cranch, 164; 36 Ala. 371. 

4, There being no adequate legal remedy, the jurisdiction of 
the chancery court is undoubted. Rev. Code, § 698. 

». The allegations of fraud would support the equity of the 
bill, if it could not be maintained on any other ground. No 
case has ever yet attempted to limit the jurisdiction of equity 
on this ground, Although Reid was not in fact a party to the 
fraud, yet, in legal contemplation, it is against equity and good 
conscience that he should claim any advant: ige from the iniquity 
of others. Atwood v. Wright, 29 Ala. 346 : ; Huguenin v. Bai- 
ley, 2 White & Tudor’s L. C. Eq. pt. 2, top page 64; Bower 
v. Johnson, 10 Sm. & Mar. 159; 7 Ired. Eq. 71. 

6. A court of equity has jurisdiction, by injunction, to 
secure the enjoyment of a franchise or privilege, whether con- 
ferred by constitutional or statutory provisions, or to prevent 
irreparable mischief to the right; and the bill is maintainable 
on this ground. 2 Story’s E jnity, §§ 927-30; Bonaparte v. 
Camden & Amboy Railr oad Cb. 1 Baldw. C. C. 231; Osborne 
v. U.S. Bank, 9 Wheaton, 738; Kerr v. Trego, 47 Penn. St. 
3161; 54 Penn, St. 361; 10 Florida, 145; Croton Turnpike v. 
Rider, 1 John. Ch. 611; ; Wammack v. Holloway, 2 Ala. 31; 
Mayor of Columbus v. Rodgers, 10 Ala. 871; 3 Bruner v. 
Bryan, at the last term. 

7. One purpose of the bill is to preserve the ballots and poll- 
lists, as the only and primary evidence in case of a contest. A 
court of law could not do this ; and this feature of the case, of 
itself, gives the chancery court jurisdiction. 2 Story’s Equity, 
S$ 1506-12. Jurisdiction having attached for one purpose, the 
cause will be retained for all. Stow v. Bozeman, 29 Ala. 397 ; 
Seruggs v. Driver, 31 Ala. 274; Stewart v. Stewart, 31 Ala. 
207. 

The answer does not deny all the material allegations of 
the bill, and there is still equity undenied. The answer admits 
that the sheriff gave certificates of election without having 
counted the votes, and that the respondent intended to assume 
the office on that certificate. That it was the duty of the 
sheriff to count the votes, before declaring the result and giv- 
ing certificates, see Session Acts 1869-70, p. 453, § 18; Ib. 
1873, p. 27, S$ 46,47. It is shown that Reid protested against 
the counting of the votes by the sheriff, and prevented him 
from doing so by a mandamus from the circuit judge. Upon 
the question of fraud this fact is significant. If there was no 
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fraud, counting the votes would do no harm ; if there was fraud, 
it was important that they should be counted. 

9. Where the dissolution of the injunction might work irrep- 
arable mischief, the chancellor has a discretionary power to 
retain it, notwithstanding the denials of the answer; and the 
exercise of this discretion will not be interfered with, except 
for very strong reasons. Bibb v. Shackelford, 58 Ala. 611; 
Buchanan v. Ford, 20 Ga. 490; Rembert v. Brown, 17 Ala. 
667 ; Miller v. Bates, 35 Ala. 580. The denials of the answer 
are only on information and belief, and are therefore insufficient 
to dissolve the injunction. Rodgers v. Rodyers, 1 Paige, 426, 
See, also, High on Injunctions, §$ 899-903 ; Roberts v. Ander- 
son, 2 John. Ch. 204. 


PETERS, C. J. — This is an appeal from the decree of the 
chancellor in the court below, refusing to dissolve the injune- 
tions granted in the cause by himself, on the grounds, chiefly, 
of a want of equity, and also on the answers. The questions 
of chief consequence in the case seem to be two. They are: 
Ist, What is the wrong, which the complainant seeks to have 
redressed ? 2d, Can a court of chancery afford any redress 
appropriate to the prayer of the bill? If these questions are 
answered in the negative, then there is an end of the case, and 
the bill must be dismissed. But, if they are answered in the 
affirmative, it becomes the duty of the court to grant the relief 
appropriate to the case made by the statement of facts on which 
the suit is founded, if there is not a plain and adequate remedy 
provided in some other judicial tribunal of the State. Rev. 
Code, § 698, cl. 1. If these main questions are kept in view, 
it seems to me that the most pressing difficulties of this cause 
will soon vanish. If there is a right, and it is injured, or im- 
perilled, it would be the opprobrium of the law, that there 
should be no remedy to redress the injury, or protect the right. 
It is a maxim of our system, that such an anomaly cannot 
oceur. If, then, there is a remedy, it must be enforced in the 
court to which jurisdiction has been given to consider it and 
pass judgment upon it. 

To ascertain whether there is a case, which shows a right in 
the complainant to be protected, or a wrong to be redressed, it 
is necessary to look to the facts on which the suit is founded, as 
the same are stated in the bill. The stating part of the bill is 
divided into sections, which are numbered, as required by the 
34th rule of chancery practice. Rey. Code, p. 824. I state 
the substance or the words of each of these sections in their 
order. [See statement of facts, supra.] 

Wherever there is a conflict of right, it becomes necessary to 
look to the title on both sides to determine it. Here, the con- 
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flict is about an office. An office is the subject of property, 
and, as long as it remains, it is entitled to the protection of the 
courts, just : as other property would be, and to the same extent, 
and by the same means. In this State, this has long since been 
the settled law. It is said by Justice GoLprHwatrZ, in Wam- 
mack v. Holloway (2 Ala. 81): “ We need not cite authori- 
ties to prove that, at common law, no one can be deprived of 
the right to exercise or hold a civil office, but by the judgment 
of his peers, as we have already shown that an office is a spe- 
cies of property.” And in the same opinion it is further said : 
“An office is as much a species of property, as anything which 
is capable of being held, or owned; and to deprive one of, or 
unjustly withhold it, is an injury, which the law can redress in 
a manner as ample as it can any other wrong.” 2 Ala. 35, 34, 
supra. 

I make these quotations to show, that an office is property, 
and, as such, is entitled to all the protection that the law can 
give to property. It is no answer to this to say, that an office 
which is given by law, may be taken away by the law; or, if 
it is given under a condition, that may defeat it, it is held 
under this condition. This was, in effect, so decided in the 
ease of Perkins vy. Corbin, 45 Ala. 103. But, here, the office 
has not been destroyed. It still exists. Then, turning to the 
title to it, as set out in the bill, whose claim is to be preferred 
and protected? Moulton shows, most clearly, that he was 
elected and chosen by a plurality or majority of the votes of 
the people of the city having a right to vote, as the mayor of 
Mobile. Under the law at the date of this election, the right 
to the office could not be conferred in any other manner than 
by a vote of the people. This has been so often declared by 
this court, and so constantly adhered to, that it needs no 
elaboration to make it plain to the commonest apprehension. 
Screws, ex parte, at January term, 1873; 2 Ala. 31, 83; State 
ex rel, Thompson v. Circuit Judge of Mobile, 9 Ala. 338; Ex 
parte Reid, at January term, 1874. 

This title, thus asserted, to the office, which grows cut of, 
and stands upon an election by a majority of votes, is attempted 
to be answered by the sheriff's certificate of election held by 
Reid. But the bill shows that this certificate was procured by 
an unlawful conspiracy, and is fraudulent and void. So the 
title to the office stands, as shown in the bill, on the part of 
the complainant, upon an election by the people ; and on the 
part of Reid, upon a fraudulent certificate of the sheriff, pro- 
eured by an illegal conspiracy. If this statement is true, and 
the demurrer admits it, has the chancellor no jurisdiction of the 
fraud ? no power to control the use of the false certificate pro- 
cured by an illegal conspiracy, so as to prevent injury to the 
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mayor-elect, who has the only legal title to the office,— viz, 
election by a majority of the legal voters? As soon as it is 
admitted that the certificate of the sheriff is fraudulent, it is 
also admitted that it is void and worthless as a title ; and if it 
is fraudulent and void, it cannot be the foundation of any legal 
claim to the office. 

It may be supposed that this is an anomaly in rights grow- 
ing out of an election. But this is not so. Fraud is infinite, 
It is ever running into new channels to perpetrate new wrongs, 
Here, it seeks bes defeat the people, and the man_ of thet 
inion. ti in his election to an important office, conferred upon 
him by their votes. The votes of the people make the office 
and its emoluments the property of the complainant, and the 
chancellor has the power to protect these against the invasion 
of a fraud. But it may be asked, how is the election to be 
known? The law answers, by a majority of legal votes cast 
for the person claiming the office, and not by a fraudulent cer- 
tificate of the sheriff. 9 Ala. 358, supra. It is the frand 
which gives the court jurisdiction, And after jurisdiction has 
once rightfully attached, the court may preserve the ballots 
and poll-lists, as evidence of the complainant’s right, and also 
as proof of the falsity and fraud of the sheriff's certificate. 

But it is contended, that, even if the certificate of the sheriff 
is fraudulent, yet there is no jurisdiction in equity, because 
there is a plain and adequate remedy provided in other judi- 
cial tribunals of the State; that is, by a contest of the election 
at law. There is no general law for the contest of all — 
tions in this State. These laws are all special. Rev. Code, § S$ 
318 et seq. to the end of chapter, * Of Contesting Elec tions,” 
p- 145. It will be seen that this chapter of the Code only pro- 
vides for the contest of such elections as are named therein, and 
among these the officers of a city corporation are not mentioned. 
This seems to have been intended to be supplied by section 12 
of the **Act to incorporate the city of Mobile,” approved Feb- 
ruary 2, 1866. Acts of Als, 1865-1866, pp: 202 et se ]: This 
section is thus expressed : * That if any municipal election shall 
be contested in the city . Mobile, it shall be before the judge 
of the circuit court of Mobile district, or judge of the city court 
of Mobile. Testimony may be taken by a justice of the peace, 
or before a commissioner appointed by the judge trying the 
cause, for the purpose, or may cause the witnesses - come be- 
fore him and depose in the case.” Ib. p. 208, § 12. This 
clearly refers to some general law, which did not, and does not 
exist. It does not provide any mode of contest, or any causes 
of contest. In the absence of legislative authority, these can- 
not be provided by the courts. Then, the remedy thus in- 
tended to be provided is neither plain nor adequate. It can- 
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not, then, displace the jurisdiction of chancery, which extends 
* To all civil causes, in which a plain and adequate — is 
not provided in the other judicial tribunals.” Rev. Code, § 698, 
cl. 1. The redress of the grievance complained of in this bill, 
is certainly a civil cause, and the jurisdiction to hear and deter- 
mine it is expressly given by the statute above quoted. Its 
language comprehends all civil causes, in which a plain and ad- 
equate remedy is not provided in the other judicial tribunals. 
Just such is the case here. This section of the Code is a reme- 
dial statute, and it should be liberally construed. Blakeney 
v. Blakeney, 6 Port. 109; Sprow! v. Lawrence, 33 Ala. 674. 

It may also be said, that Reid was not a party to the con- 
spiracy and fraud by which the alleged fraudulent certificate 
was procured, ‘This is not sufficient, in such a case as this, to 
protect him. If he claims under it, he sanctions the fraud, 
and makes himself a party to it. He cannot be heard to set 
up a fraudulent claim, to defeat a better claim founded in 
right, upon an election by the people. For these reasons, 
which might be greatly extended, I cannot regard the bill in 
this case as wanting in equity. See the reasoning of the opin- 
ions in Ke parte Scott, 47 Ala. 609; and Bruner v. Bryan, 
at January term, 1874. 

The granting of an injunction is, more or less, a matter of 
reviewable discretion, So is its dissolution. Bibb v. Shack- 
elford, 38 Ala. 611; Brooks v. Diaz, 35 Ala. 599; Boyd v. An- 
derson, 2 Johns. Ch. 202, and eases cited in the opinions above 
quoted; Rev. Code, §§ 5426, 3459. In view of these deci- 
sions, and the peculiar character of this case, I feel unwilling to 
declare that the learned chancellor in the court below abused 
his discretion in refusing to dissolve the injunctions in this pro- 
ceeding. 

The judgment of the court below, refusing to dissolve the 
injunctions, or either of them, is aflirmed, with costs. 
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3. F. SAFFOLD, J. —I concur with the chief justice, and 
on the following as a further expression of my opinion. 
The gist of the principle which governs this case is: Does 
the public interest require that, in all cases, the holder of the 
certificate of election shall take the office until his right there- 
to is determined adversely? Between individual claimants, 
the office is property, or partakes so much of its nature, that 
no doubt can be entertained of the jurisdiction of chancery 
when any of the grounds of its jurisdiction arises. The cer- 
tificate of election cumnok be any more than the written declara- 
tion of the officer, whose duty is to make it, that the person to 
whom it is given has received the highest number of votes. 
Can no accident, mistake, or fraud ever occur in the making or 
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issuing of this declaration? Such presumption is dispelled by 
the facts of this case. The circuit judge, by mandamus, com- 
pelled the sheriff to make the certificate in favor of one to 
whom he might not have issued it, and certainly should not 
have done so, if he had counted the ballots, as he proposed to 
do, and found them to be as alleged in this bill. 

As the certificate is nothing more than the evidence of the 
election, the election, and not the evidence of it, confers the 
right to the office. If this certificate, or evidence, is wholly 
false, it is plain that the holder of it may take the office against 
the one who is really entitled to do so. Is this promotive of 
the public interest ? 

It is said, that the delays of the chancery court would per- 
mit a pretender of elastic conscience to usurp an office, with- 
out shadow of right, by a bill of injunction. To do so, he 
would have to commit perjury, and to give a bond suflicient to 
answer for all advantage he might gain. Such a man would 
find it cheaper and safer to obtain a fraudulent. certificate. 
But the court of chancery is not a delay court. In ten days, 
the injunction may be determined. If, however, six months, 
or even the whole term of the office be required, it merely de- 
cides who shall hold the office while the right to it is being ad- 
judicated in the court of law, and who shall institute that pro- 
ceeding. Is this subversive of the public interest ? 

The court of law is equally slow in its progress ; and, dur- 
ing the delay, the fraudulent certificate is prevailing, without 
oath, or bond of indemnity. <A fraudulent injunction is more 
hazardous, and more difficult to obtain, and to keep, than a 
fraudulent certificate. The court of chancery is a high and 
honorable court ; equal in dignity to the circuit court. Its ex- 
aminations are searching and convincing, giving as much satis- 
faction to the people as those cf any other court. It does not 
try the right to the office, nor even conclusively decide upon 
the fraud. These issues are determinable finally only in the 
court of law. 

In the present case, it is not Moulton without a certificate 
who is put in office by the chancery court. It is Moulton 
retained in office, under a former election, until his successor 
is elected and qualified. The chancery court is representing 
the people, by restraining the operation of a false evidence of 
title to office, and preserving to them an officer duly elected, 
and, by lawful tenure, awaiting the ascertainment of his 
successor. ; 


BRICKELL, J., dissented, and referred, for the grounds of 
his dissent, to the dissenting opinion which he delivered, at the 
last term, on the application by Reid for a writ of prohibition. 
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BRICKELL, J. (dissenting.) — The constitution of 1819 
conferred on this court, as the present constitution confers, the 
‘* power to issue writs of injunction, mandamus, quo warranto, 
habeas corpus, and such other remedial and original writs as 
may be necessary to give it a general superintendence and con- 
trol of inferior jurisdictions.” In the exercise of this power, it 
was determined in Hx parte Morgan Smith (23 Ala. 94), 
that the common-law writ of prohibition was a remedial writ, 
which this court could rightfully issue, and that the chancery 
court was, within the spirit and meaning of the constitution, 
an “inferior jurisdiction,” to which such writ could be di- 
rected. 

A prohibition is defined as a writ issued by a superior court, 
directed to the judge and parties of a suit in an inferior court, 
commanding them to cease from the prosecution of the same, 
upon a suggestion that the cause originally, or some collateral 
matter arising in it, does not belong to that jurisdiction, but 
to the cognizance of some other court. 2 Bouv. Law Die. 391. 
The injury the writ proposes to correct is the exercise or en- 
croachment of jurisdiction, or calling one coram non judice to 
answer in a court that has no legal cognizance of the cause. 3 
Cooley’s Blackstone, 111. Or, as it is elsewhere expressed, 
* The object of prohibition, in general, is the preservation of 
the king’s crown and court, and the ease and quiet of the sub- 
ject.” For it is the wisdom and policy of the law to suppose 
both best preserved when everything runs in its right channel, 
according to the original jurisdiction of every court; for, by 
the same reason that one court might be allowed to encroach, 
another might, which would produce nothing but disorder and 
confusion in the administration of justice. Therefore, it was 
always said, in all prohibitions, that the cause is drawn “ ad 
alium examen, contra coronam et dignitatem regiam.” 8 Bac. 
Abr. 207. 

The mode of proceeding to obtain the writ is by application 
to a superior court, setting forth, in a suggestion upon the ree- 
ord, the nature and cause of the rel: ator’s. complaint, in being 
drawn ad alium examen by a jurisdiction or manner of process 
disallowed by the law of the land; upon which, if the matter 
alleged appears to the court to be suflicient, the writ of prohi- 
bition immedi: ately issues, commanding the jndge not to hold, 
and the party not to prosecute the plea > Cooley’s Black- 
stone, 113. The writ may be issued ok the instance of the 
plaintiff or defendant to the unauthorized proceedings, or even 
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at the instance of a stranger to it. 7 Com. Dig. 141; 8 Bae. 
Abr. 211; Thomas v. Mead, 36 Mo. 232; Mayo v. James, 
12 Grattan, 17. 

As a writ of prohibition proposes only to prevent usurpa- 
tion, and the unseemly conflicts between jurisdictions, which 
would necessarily arise, if there was not an adequate and 
speedy remedy for the usurpation, and also to save the citizen 
from having his rights drawn in question by a tribunal with- 
out capacity to adjudicate and enforce them; the only inquiry 
presented by the application for the writ is, whether the pro- 
ceeding complained of is before a tribunal having cognizance 
of it; or, as is said by this court in Ke parte Greene & Gra- 
ham (29 Ala. 58): * Our power, under this application, is con- 
fined to the inquiry, Has the inferior tribunal assumed to act 
upon a matter, or upon the rights of a party, that could not 
be determined or proceeded against in that forum?” The right 
involved in the unauthorized proceeding, whether it pertains 
to the one party or the other, is not the subject of inquiry and 
determination. No allegation that such right pertains to the 
relator is necessary. If it was, the writ could not issue at the 
instance of a stranger, who could not assert such right, and 
whose intervention would disclose that he did not have it. If 
an inquiry into the right could be indulged, a prohibition 
would be made to serve the purpose of a writ of error, or an 
appeal, and could never properly issue until the full merits of 
the case had been disclosed, and the injury it proposed to cor- 
rect had been consummated. Therefore, it was unnecessary 
for the relator, in his application to this court, to have alleged 
that he was elected to the mayoralty of the city of Mobile; 
and if the fact is, as supposed by PETERS, C. J., so averred as 
not to be issuable, the right of the relator to the writ of pro- 
hibition is not thereby affected. If he shows that a tribunal, 
not having the jurisdiction to inquire into his election, has 
drawn him before it to make the inquiry, then he presents a 
case for prohibition ; the injury which the writ proposes to cor- 
rect, an encroachment of jurisdiction, exists. 

It is not amiss, however, to say that I do not think the rela- 
tor’s application obnoxious to the objection taken by the chief 
justice — that it alleges, not the fact of his election, but his 
information and belief of that fact. It is certainly true, as ¢ 
rule of pleading, that when the right of a party depends upon 
the existence of a fact, he must distinctly aver the fact itself, 
and an averment that he is informed and _ believes the fact to 
exist is not sufficient ; but it is equally true, that he may aver 
the existence of the fact on information and belief. Nix v. 
Winter, 35 Ala. 309. In other words, he may aver the fact, 
and state his information and belief as the source of his 
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knowledge of it. In Lucas v. Oliver (34 Ala. 626), the facts 


were stated, with the additional words, ‘as your orators and 
oratrixes are informed and believe;”’ and this was deemed 
sufficient as an averment, not of the party’s information and 
belief only, but of the fact itself. The averment in this appli- 
cation is, that the ‘ petitioner was, as he is informed and be- 
lieves, and therefore states, elected,” &c. I cannot construe 
this as less than an averment of the fact of his election, and 
information and belief as the source of knowledge of it. If 
an allegation that the relator had received a majority or plu- 
rality of the votes cast at the election was essential, as the 
chief justice supposes, the allegation that he was duly elected 
must be deemed equivalent to such an averment, and to in- 
clude it; for he could not have been duly elected, unless he had 
received such majority or plurality. 

The proceeding of which the relator complains is pending in 
the chancery court of Mobile county, commenced by original 
bill, filed by Cleaveland F. Moulton, against the relator and 
Rufus Dane, sheriff of Mobile county. This bill alleges, in 
substance, that the complainant therein and the relator were 
opposing candidates for the office of mayor of the city of Mo- 
bile, at a municipal election in that city held on the 2d day of 
December, 1873; that the complainant received the larger 
number of votes, and was yn fact duly and legally elected, but 
that the returns made by the inspectors do not declare the 
true result; that at one of the wards, or voting places, the re- 
turns made were falsely and fraudulently made, so as to falsify 
the result of said election; that ballots, cast for the complain- 
ant, were abstracted from the ballot-box, with the knowledge 
of the inspectors, and in pursuance of a conspiracy between 
them and other persons, and other ballots inserted in lieu of 
them, purporting to be cast for the relator; that the result, 
but for these frauds, would have shown the complainant’s elec- 
tion by a majority of two hundred and fifty votes; that the 
election of the relator was, by reason of such frauds, declared 
by a majority of twenty-six votes ; that said Dane, as sheriff, 
is by law the supervisor of said election, and it is his duty to 
open, compare, and count the ballots cast, declare the result, 
and give certificates of election to those elected ; that he had 
taken the false and fraudulent returns aforesaid, and from 
them ascertained and declared the result of said election, and 
issued a certificate of election to the relator, Reid; that the 
charter of the city of Mobile provides that the oloeiiians of 
municipal officers may be contested before the judge of the 
circuit or city court, but does not provide the manner in which 
it shall be tried, nor by what rules it shall be governed, nor 
for what causes it shall be made; and therefore the complain- 
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ant concludes, it is impossible for him to contest the election of 
said Reid under the city charter. The bill alleges, also, that 
the city charter does not provide for a trial of the contest by a 
jury, nor for an appeal to a court having power to empanel a 
jury for a trial of issues of facts, and, therefor e, its provisions 
as to a contest are unconstitutional ; also, that the ballot-boxes, 
ballots, and poll-lists are in the possession of said Dane as 
sheriff, who threatens their destruction; that these are ma- 
terial evidence for the complainant, and should be preserved, 
that they may be produced at the trial. The prayer of the 
bill is for an injunction, restraining the relator from entering 
upon the office of mayor, or exercising any of the duties and 
functions of the office, and from interference with the com- 
plainant’s right to that office; that the court will take juris- 
diction of the whole case, and try the same; that the com- 
plainant may be declared duly elected m: yor, and confirmed 
and continued in his office; that the defendant Dane be en- 
joined from permitting said ballot-boxes, poll-lists, &e., to be 
taken from his custody, or destroyed, and required to safely 
keep and preserve them, and to produce them when required ; 
and for general relief. On this bill, the chancellor ordered a 
temporary injunction to issue, conforming to its prayer; and 
an injunction was issued in pursuance of his order. 

In my view of this application, the material question is this: 
Has the chancer y court jurisdiction of the matter in which it 
is thus proceeding? Unless we are compelled to answer this 
question negatively, the writ of prohibition cannot issue. On 
principle and authority, it seems to me impossible to give any 
other than a negative answer to the question. The whole ob- 
ject of the bill is to try the right to a municipal office ; to as- 
certain and declare judicially the result of a municipal elec- 
tion. Whence does a court of equity derive jurisdiction of this 

matter? It cannot be asserted that it is a part of its original 
jurisdiction. The right claimed is legal, not equitable. The 
common law, careful to furnish an adequi ite remedy for the 
protection and enforcement of every legal right, gave the writ 
of quo warranto, or an information in the nature of a quo war- 
ranto, as the remedy for a usurpation or invasion of the office 
of a municipal corporation. Cole on Quo Warranto, 115; Dil- 
Jon on Municipal Corporations, §§ 210, 680, 714; Cochran v. 
Me Cleary, 22 lowa, 15; Hulman vy. Honcomp, 5 Ohio St. R. 
237; People v. Carpenter, 24 N. Y. 86; Reynolds v. Bald- 
win, 1 La. Ann. 163; People v. Matteson, 17 Mlinois, 167. 
The right claimed being legal, not equitable, and the common 
law furnishing an adequate remedy for its enforcement, a court 
of equity camot. interve ne, without a de ‘parture from the 
general principle, that it will not take jurisdiction of legal 
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rights, where there is a clear, adequate, and complete remedy 
at law. 

The supreme court of Illinois, in considering a question not 
differing in principle from that presented in this case, said : 
“Courts of equity assume jurisdiction, in cases where a wrong 
is done for which there is no plain, adequate, and complete 
remedy in the courts of common law. ‘The origin of courts 
of equity was owing to the incomplete administration of 
courts of justice, to correct which they gained an establish- 
ment. They have, at all times, assumed the power only of 
enforcing the principles upon which the courts of law decide, 
where the powers of those courts, or their modes of proceeding, 
ure insufficient for the purpose ; in preventing those princi- 
ples, when enforced by the courts of law, from becoming, con- 
trary to the purpose of their original establishment, instru- 
ments of injustice; and of deciding on principles of universal 
justice, where the interference of a court of judicature is nec- 
essary to prevent a wrong, and the positive law is silent. 
Hence, as a general rule, where a court of law has jurisdiction, 
and its rules and modes of proceeding enable it to do adequate 
and complete justice, equity does not assume jurisdiction.” 
On this principle, the court refused to restrain by injunction 
the election of municipal officers under an act of the legislature 
averred to be unconstitutional. The court declared that, if the 
law was unconstitutional, the remedy was by quo warranto to 
oust such officers after their election. People, ex rel. v. Gales- 
burg, 48 Illinois, 485. 

In the case of Hagener v. Heyberger (7 Watts & Serg. 104), 
a bill was filed, praying an injunction to restrain the defendant 
from exercising the duties of the office of school director, be- 
cause of his acceptance of another and incompatible office. 
The bill was dismissed, the court holding that an injunction 
was a writ adapted to control and regulate officers in the dis- 
charge of their duties, when they are confessedly in office, 
rather than to try their right to hold and exercise their offices. 
The court declared, also, that an English court of chancery 
would not sustain an injunction to try the election or amotion 
of corporators of any description, but would leave that to the 
ordinary legal remedy. 

In Markle V. Wright (13 Indiana, 548), the court held, that 
a suit for an injunction is not the remedy for obtaining posses- 
sion of a county office, to which the complainant had been 
elected, and from which he is illegally excluded by a usurper. 

In the case of Cochran v. McCleary y (22 lowa, 75), the court 
said: “ In England, and in the different States in this country, 
the law, solicitous to furnish a remedy for every invasion of legal 
right, has provided that of quo warranto, or an information in 
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the nature of a quo warranto, to determine the title of an officer 
to his office, and to determine the right of any person or cor- 
poration to exercise a public franchise. Unless the law is al- 
tered by our statute, it is perfectly well settled, that questions 
of this character cannot be tried and decided in any collateral 
or indirect proceeding ; as, for example, by a bill to enjoin. 
And the court of chancery joes so far as to hold that it will not 
interfere, before atrial at law, in favor of an officer de jure, 
against an illegal claimant, by enjoining the latter from ex- 
ercising the functions of the office. Upon this subject the au- 
thorities speak a uniform language.” 

Independent of statutory provisions enlarging the jurisdiction 
of a court of equity, it must be conceded, on principle and au- 
thority, that it has not the jurisdiction which the chancellor is 
exercising in this case. It will not be asserted that we have any 
statute which, either expressly or by implication, confers such 
jurisdiction. The section of the Code of 1852 defining equity 
jurisdiction (Rev. Code, § 698) was, by many members of the 
bar, deemed restrictive, taking away the original jurisdiction 
where by statute any other tribunal could exercise it, and pro- 
hibitory of all concurrent jurisdiction ; and such was the opin- 
ion of a learned chancellor. But the decision in the case of 
Waldron, Isley & Co. vy. Simmons (28 Ala. 62%), settled the 
question, in effect declaring that the statute is but an aflirma- 
tion of the preéxisting jurisdiction, neither enlarging nor di- 
minishing it. 

A municipal corporation, whether deriving its existence from 
a special statute, or an incorporation under the general law, 
is the subject of legislative creation. It exercises delegated 
power, which, in the absence of the corporation, would reside 
in, and be exercised only by the general assembly, or some 
other department of the government. An appropriate defini- 
tion of a municipal corporation, which has met with the ap- 
proval of learned jurists, is found in Cuddon vy. Eastwick (1 
Salk. 192): “ An investing the people of a place with the local 
government thereof.” Such corporations are created for civil 
or political purposes. Its officers are mere agencies, through 
which it exercises the powers conferred on it. They exist, not 
for the benefit of the officer, or of any particular individual or 
class, but for the public advantage. From the earliest history 
of such corporations in this country, the principal offices have 
been elective by those residing within the territorial limits over 
which corporate powers are to be exercised, and who are quali- 
fied voters under the constitution and laws of the State. Dil- 
lon on Municipal Corporations, 174. 

A municipal corporation being the subject of legislative crea- 
tion, endued with powers pertaining to the government of the 
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State, and its officers elective by popular vote, can a court of 
equity interfere with such election, either by restraining one 
claiming a municipal office from entering on its duties, or by 
an inquiry into the validity of an election, without obstructing 
and embarrassing the exercise of municipal power, which is but 
a part of the civil or political power of the State? How can 
the court, if it shall appear on the final hearing that the tem- 
porary injunction in this cause was improperly granted, and a 
perpetual injunction is then refused, compensate the corpora- 
tion, which is but the body of the electors, for the suspension 
of legitimate power? What compensation can be made for 
the deprivation of municipal government, or the continuance 
in office, against the popular will legally expressed, of those 
finally ascertained to be usurpers ? Bonds, with penalties and 
sureties, may compel compensation to an individual, for an in- 
fraction or restraint of individual right. In the matter with 
which we are now dealing, individual right is lost in the higher 
publie right. The office exists for public, not for individual 
benefit. The public, not the individual, is the chief sufferer. . 
The loss of political or civil power is the great evil, and for 
this loss pecuniary compensation cannot be made. Its loss for 
a day, or for an hour, is an irreparable injury; for that time it 
cannot be recalled, or restored. If a court of equity can exer- 
cise the power which the chancery court is assuming in this 
ease, it may embarrass every municipality i in the State in the 
exercise of its legitimate powers, and draw to itself the super- 
vision and control of every municipal election. 

The policy of the legislature, in the creation of municipal 
corporations, has been to provide very limited terms for munic- 
ipal offices, but seldom exceeding one year. Courts of equity, 
as organized in this State, are held in a number of the counties 
but once ina year. It is obvious that, if they can exercise the 
power of supervising and controlling municipal elections, a 
large part of the term of a municipal office must expire be- 
fore they can finally adjudicate and determine the controversy. 
The public mind is kept in a state of feverish uncertainty, as 
to who shall rightfully exercise municipal power; and a temp- 
tation is offered to every defeated candidate for municipal of- 
fice, if he is as incumbent entitled to hold until his successor is 
qualified, to prolong his official term by litigation. It is a sad 
and unfortunate chapter of public history, that popular elections 
have, of late years, been marked by reckless, unreasoning parti- 
sanship; a careless (if not too often ¢ orrupt) exercise of the right 
of suffrage; an insatiable, degrading thirst of office, power, 
and place, and, as an inevitable consequence, frauds which are 
criminal, utterly destructive, and designed to be so, of the pur- 
poses of such elections, —a fair, honest expression of the will 
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of the people. It requires no prophetic power to foresee that, 
unless there shall be a radical revolution, coming from the peo- 
ple, riotous violence will soon take the place of fraud, and an 
election will be but a wager of battle between contending par- 
ties. Judicial tribunals can contribute to the suppression of 
existing, or the averting of apprehended evils, only by a steady 
adherence to the law as it is written, and to the compulsory 
adoption by those seeking their interference of known and 
usual remedies. If they countenance a resort to an unusual 
remedy, dilatory in its character, prolonging the power of the 
one party or the other, the dangers are at once magnified, be- 
cause the partisan mind, already inflamed, will regard it as 
affording countenance to the wrongs of which they complain. 
This case is an illustration. If, pursuing the charter, the 
election had been contested, the contest would have been de- 
termined before any considerable portion of the term of office 
had expired; the public mind would have been quieted; the 
passions engendered by the canvass would have subsided ; the 


rightful officer, secured by the power of a judicial decision, 


would have been in the exercise of his rightful functions; and 
respect for law, and for the constituted tribunals of the land, 
begetting obedience and confidence, would have been inspired. 
By the charter, or act incorporating the city of Mobile, as 
amended, the terms of office of the mayor, aldermen, common 
councilmen, and other officers expressly provided for, is limited 
to one year, and until their successors are duly elected and qui = 
ified. “Session Acts 1869-70, p. 453, § 11. The charter 
originally enacted, and yet remaining of force, provides es a 
contest, and the determination of the v alidity of any municipal 
election in the city, before the judge of the circuit court, or the 
judge of the city court. This contest must be commenced 
within fifteen days after the election. The jurisdiction con- 
ferred, it will be observed, is not conferred on the cireuit court, 
or the city court, which have but semi-annual terms, and are 
capable of exercising jurisdiction only in term time. The 
legislature, solicitous to avoid the delay incident to conferring 
the jurisdiction on courts, whose terms are held only at stated 
intervals, and whose jurisdiction can only be exercised in term 
time, gave it to the judge, who could sit at such times as he 
might prescribe, or such as the exigencies of the case might 
require. Admitting to its fullest extent the general rule, that 
special statutory remedies are —— and do not exclude the 
ordinary common-law remedies, or the ordinary jurisdiction of 
the courts, unless such is the sista intention of the legisla- 
ture, it nevertheless seems to me clear, that the intention of the 
legislature in providing this remedy ean only be consummated 
by regi ame it as exclusive. No right of appeal was given, 
Von. 
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and none was intended. It was within legislative discretion 
and power, in creating a municipal office, and providing the 
mode of contesting the validity of an election to such office, to 
give or withhold an appeal from the decision of such contest. 
That an appeal was not given, is an indication that the remedy 

was designed to be exclusive, and the decision final. Public 
policy, and the real interests of the parties to such contest, 
demand that they should be determined with the least possible 
delay and expense. If these had not been controlling consid- 
erations with the legislature, it is presumable that jurisdiction 
would have been conferred ona court, and not on a judge. Such 
was the decision of the supreme court of Texas, on a similar 
statute. O' Docherty v. Archer, 9 Texas, 295. Again, it is a 
principle too firmly established to be controverted, that when 
a statute creates a right, or confers the means of acquiring it, 
and prescribes a remedy for its enforcement, the statutory 
remedy is exclusive, and must be pursued. Sedgwick on Stat. 
& Const. Law, 94, 402; Dudley v. Mayhew, 3 3 Comst. 9; 
Smith v. Lockwood, 13 Barbour, 209; State v. Marlow, 15 
Ohio, 114 ; Commonwealth v. Garrigues, 28 Penn. 9. 

The supreme court of Pennsylvania, in a case similar to this, 
said: ‘It is a well settled principle of the common law, and 
of common sense, that where a statutory remedy is given with 
a statutory right, the common-law remedies are withheld.” 
C bamenwoalth v. Leech, 44 Penn. 332. The court further 
said: ‘ Does the allegation of fraud in the election, or in the 
conduct of the return judges, or in the conduct of any of the 
candidates in procuring votes, or in obtaining the certificate, 
give rise to any other remedy? for all these are matters that 

van be fully tried in the special mode provided by the statute, 
and all of them are intended to be tried in that way. It 
would be quite absurd to suppose that the legislature had 
provided a mode of trying contested elections, and that by it 
the frauds that may occur, or be charged to have occurred in 
them, or in any part of the process of the election, cannot be 
tried. It would be quite absurd to say that the legislature has 
given the mode of trying title to an office, which cannot try 
whether the title of either party is tainted with fraud ; for then 
the mode provided would almost always be inadequate and 
fruitless. The authority that tries the title, must have author- 
ity to try all averments that are made for or against it, that 
are necessary to the decision. Does the averment that the 
relator was thrown off his guard by the defendant’s declaration 
that he would not use his certificate, and thus failed to apply to 
court to prevent the defendant from using it—does this make 
a case that the court is authorized to hear and decide ? Clearly 
not. We cannot, of course, draw to this court jurisdiction of 
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the case, on the ground of the allegation that the defendant 
presented a fraudulent certificate, and: was fraudulently admitted 
on it; for, if we should do this on such grounds, we should open 
the way for the admission of all cases of contested elections, 
and should be fairly chargeable with usurpation. 

“The argument went a little out of the case presented by 
the information, i m referring to the other contested séats in the 
same council, and in alleging that, unless we interfere, the po- 
litical party which, in right, is entitled only to a minority of 
members, will have a majority of them, and will therefore have 
the control in the election of city officers. If this be so, it is 
much to be regretted; but we have no authority to inquire of 
the fact. It must be very plain, to every thinking mind, that 
there is nothing in this suggestion that tends to prove that the 
court has any authority to interfere, Where the whole duty of 
judging of any matter is committed to others, it would be sheer 
usurpation for us to take the decision out of their hands. Plain 
morality forbids it. The evil complained of can be only tran- 
sient. But it is not so with the decisions of this court. They 
live after us. They stand recorded as examples to be followed 
in the future. And we desire it to stand as an example, that 
we judge no man in matters wherein we are not authorized to 
judge him; that we assume no authority not given to us by 
the constitution and laws, even to effect a purpose that may 
appear greatly beneficial. We do good when we exercise a 
vested authority in the correction of wrong, though we may 
sometimes perform our duties erroneously. We do evil when 
we usurp authority, even in order to do good. If the election 
law is defective, the legislature is competent to amend it; we 
eannot do it. And if we set aside the law of the and, in order 
to effect a purpose, we become merely arbitrary.’ 

In the case of Hulseman v. Rems (41 Penn. 396), a bill was 
presented for an injunction, to restrain the defendants from the 
use of a certificate of election as members of the common coun- 
ceil of the city of Philadelphia issued to them, on the ground 
that the return judges had met at an unusual place, and had 
counted among the returns certain fraudulent and forged cer- 
tificates, purporting to be returns of the votes cast by certain 
military companies in the service of the United States. ‘The in- 
junction was refused, and the court, in refusing it, in a carefully 
considered opinion, so fully decide the question under consider- 
ation, that I make a lengthy quotation from it. The court said: 

‘* We have, therefore, no ground left for our interference, but 
the single one that the return judges included in their enumera- 
tion returns purporting to be from three companies of volunteers, 
which were mere forgeries. We admit that, in the evidence 
before us, it appears clear to us that those returns are forgeries, 
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and that it is only by their inclusion in the enumeration that 
the defendants have obtained certificates of their election. We 
admit, therefore, that the evidence proves that these certificates 
of the election of the defendants are founded in manifest fraud, 
the forgery of some unknown person ; but we do not find that 
the defendants had any hand in it, and we trust they had not.” 
[In the case before us, the bill, though abounding with allega- 
tions of fraud, nominates no persons, save the inspectors at one 
of the voting places, as guilty of the fraud, and abstains from 
imputing to the defendant Reid, or his co-defendant Dane, any 
connection with, or participation in it.] ‘* Can we, on this ac- 
count, interfere, and declare the certificates void? We think 
not. According to our laws, the election has passed completely 
through all its forms; the result has been, in due form, declared 
and certified; and the defendants have received their certifi- 
sates of election, and are entitled to their seats as members of 
the common council. The title-papers of their offices are com- 
plete, and have the signatures of the proper officers of the law; 
and if they are vitiated by any mistake or fraud in the process 
that has produced them, this raises a case to be tried by the 
forms of a ‘contested election,’ before the tribunal appointed 
by law to try such questions, and not by the ordinary forms of 
legal or equitable process before the usual judicial tribunals. 
It is part of the process of political organization, and not a 
question of private rights; and therefore the constitution does 
not require that the courts shall determine its validity. The 
law has appointed a special tribunal to try just such a question 
as this; and we can have no right to step in between the case 
and that tribunal, and alter the returns of the election judges, 
and annul their certificates. Plain as the fraud appears, and 
earnestly as we condemn it as citizens, it is no part of our fune- 
tions as a court to sit in judgment on it. The common council 
is the proper tribunal to try cases of contested elections relative 
to its own members; and there the fraud and forgery must 
necessarily be tried and decided with final effect. They are 
appointed by law to try the whole case, and they alone can try 
it. We decided this last year at Phil: idelphia, i in the case of 
Commonwealth v. Baxter en Casey, 264), a case from Brad- 
ford county, where a commissioner of highways had received a 
regular ¢ ertificate of election, and where we decided that it could 
be avoided only by a regular process of a contested election 
ease. Perhaps, that case may be found worthy of examination. 
If, in that way, we suffer a gross fraud to pass through our 
hands without remedy, it is not because we have any mercy for 
the fraud, but because we cannot frustrate it by any decree of 
ours without an act of usurpation. Another tribunal is ap- 
pointed to administer the remedy, and we believe that, on 
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proper application, it will administer it rightly, according to 
the evidence it may have. And if we have doubts of this, we 
should still not be justified in interfering.” 

We must be prepared to declare these decisions grossly incor- 
rect expositions of the law, or hold that the court of chancery 
is, in the proceeding of which the relator here complains, usurp- 
ing jurisdiction withheld from it by law —‘ judging wherein 
it is not authorized to judge,” assuming authority not given 
to it by the constitution and laws. Allegations of fraud, a pre- 
tence of respect for the purity of elections, and a desire to give 
effect to the popular will, however strongly expressed by a 
pleader, cannot hide the usurpation. If fraud has been com- 
mitted — if the purity of an election is contaminated — if, by 
these means, the popular will is suppressed, the law appoints 
the tribunal to prevent the fraud, and to vindicate the purity 
and truth of the election. Obedience to law is the highest evi- 
dence a judicial tribunal can afford of its respect for the popu- 
lar will, fairly and legally expressed ; for the law is the high- 
est and most conclusive expression of the sovereign will. 

It is scarcely necessary to notice the allegations of the bill 
that, as the statute does not declare the causes of contest, or 
specially prescribe the mode of proceeding, the remedy it pro- 
vides is inadequate. It cannot be seriously doubted, that what- 
ever is a sufficient ground of contest of an election under the 
general law, would be a sufficient ground of contest under the 
statute. Illegality, or irregularity in the conduct of the elec- 
tion, affecting its result, or fraud that deprives him who re- 
ceives the larger number of legal votes of the office to which he 
was thus elected, would vitiate the election as effectually as if 
they had been specially nominated as grounds of contest. The 
rule is, whenever the provision of a statute is general, every- 
thing necessary to make such provision effectual is supplied by 
the common law ; and whenever a power is given by a statute, 
everything necessary to make it effectual is given by implica- 
tion ; for the maxim is, Quando lex aliquid concedit, concedere 
videtur et id per quod devenitur ad illud. 9 Bac. Abr. 219-20. 
Nor is it necessary to pay any consideration to the averment 
that the charter, in not providing for a trial of the contest by 
a jury, is unconstitutional. If this could be conceded, it would 
scarcely afford a reason for an appeal to a court of equity, of 
which a jury is not a constituent, and in which a trial by jury 
is impossible. Municipal offices are of legislative cre ition ; and 
it is the well settled law of this State, that the constitutional 
guaranty of a trial by jury does not extend to such offices. 
That guaranty is, in its operation, confined to cases known to 
the laws, and to which trial by jury was extended, at the 
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adoption of the constitution. Boring v. Williams, 17 Ala. 510; 
Tims v. The State, 26 Ala. 165. 

The result I have reached is, that the court of chancery has 
not jurisdiction of the proceeding of which the relator com- 
plains, and that the law commits to another tribunal exclusive 
jurisdiction of the matters involved in that proceeding. The 
majority of the court, as I understand them, not expressing an 
opinion on this question, refuse the writ of prohibition, on the 
ground that it is an extraordinary remedy, “ allowed of grace 
and not of right;” that it is a ‘discretionary writ, and will 
not be granted unless the applic: int who claims the office has 
no other remedy to which he can resort for his protection. 
From the judgment of the chancery court, here sought to be 
prohibited and restrained, an appeal lies to this court. Then, 
the petitioner has a sufficient remedy by appeal, without in- 
voking the aid of this extraordinary proceeding.” I pass over 
the declaration that a prohibition is “ allowed of grace, and 
not of right,” with no other comment than that, in my judg- 
ment, leg: il remedies are, in this country, matters of right, and 
not of grace, —are not more de spendent on judicial will or favor 
than is legal right itself. Whenever a legal right exists, the law 
furnishes a legal remedy adequate to its enforcement, which 
courts cannot withhold. I fully coneur in what is said by 
C. J. Cunsen, in his dissenting opinion in Ex parte Smith, 
23 Ala. 107: ‘The awarding a writ of prohibition is a matter 
discretionary ; that is, from the circumstances of the case, the 
superior courts are at liberty to exercise a legal discretion 
herein, but not an arbitrary one, in refusing prohibitions, when 
in such like cases they have been granted, or when by the laws 
and statutes of the realm they ought to be granted.” The rule 
to be deduced from the authorities is, that an extraordinary 
remedy, such as a prohibition, will not be granted by the 
courts, when the party has an ordinary remedy adequate to his 
protection and the enforcement of his rights. He may show a 
ease to which the extraordinary remedy named would be appli- 

sable ; but, if the ordinary remedy is ade ‘quate, the court has a 
discretion in granting or withholding it, and this is the extent 
of judicial discretion. Ex parte Brandlacht, 2 Hull, N.Y; 
367, and authorities cited in note; State v. Hudnell, 2 Nott 
& McC. 419; State v. Judges, 11 Wis. 50. A majority of the 
court are of the opinion, that the relator has a sufficient remedy 
by appeal, if the chancellor proceeds to a final decree against 
him. If this is a sufficient reason for refusing a writ of prohi- 
bition, then it should be announced as a rule, that the writ will 
never be awarded when the proceedings are pending before a 
tribunal whose judgments or decrees can be revised on appeal. 
A want or an excess of jurisdiction would be fatal to such judg- 
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ments, when presented on appeal by a party against whom the 
court. proceeded in invitum. An appeal can be maintained 
only by a party who is injuriously affected by the decree or 
judgment. A writ of prohibition, as we have seen, may be 
awarded to either party, plaintiff or defendant to the unauthor- 
ized proceeding, without regard to the question of injury, ex- 
cept so faras it is an injury to have a judicial controversy 
drawn before a tribunal incapable of determining it. But is 
an appeal an adequate remedy for the wrong of which the re- 
lator complains? The speediest mode of prosecuting an ap- 
peal he could pursue, would be submitting a motion to dissolve 
the injunction, and, if that was refused, taking an appeal to the 
next term of this court. That appeal we are by law com- 
manded to hear and determine in precedence of all ‘other cases. 
It is heard, and the bill dismissed for want of jurisdiction in 
the chancery court. In the mean time, half of the term of the 
relator’s office has expired, during which, by the usurpation: of 
the court of chancery, he has been deprived of his office. A 
remedy subjecting him to such deprivation cannot be deemed 
adequate. No compensation can be made to him for the de- 
privation. The injunction bond may be a security on which 
he can found an action for the recovery of the fees or salary 
incident to the office during the deprivation ; but the office is 
one of high public trust, and he cannot be compensated for the 
loss of the opportunity of discharging this trust according to 
the will of those who conferred it. The people conferring “the 
trust have, by judicial usurpation, been deprived of representa- 
tion by the person elected to exercise the trust. Their civil 
and political power has been shorn of its strength — has been 
defied and thwarted by a judicial proceeding in form, which 
was in fact usurpation. No remedy prolonging such injury, 
private and public, can be deemed adequate. 

The same rule obtains as to the grant of a prohibition and a 
mandamus. Asa general rule, a mandamus is not awarded if 
the party has another legal remedy. This rule is always un- 
derstood to relate to a specific remedy, which will place the 
party in the same situation he was oes the act of which com- 
plaint is made. Etheridge vy. Hall, 7 Porter, 47; Ex parte 
King, 27 Ala. 587. It is unnecessary to repeat, that an appeal 
cannot restore the relator to the situation in which he was 
when the chancery court interfered ; that it cannot recall the 
part of his official term which has expired, nor return the civil 
and political power which has been invaded. There is no point 
of view, in which I have been able to consider this case, not 
leading me to the conclusion, that a clearer case for a writ of 
prohibition could not be presented. 

What is said in the opinion of the court about the want of 
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power in this court to summon a jury if the facts should be dis- 
puted, if of any force, is equally relevant to any application 
that could be made to this court for the writ of prohibition. 
But it is not of any force, for the matter complained of appears 
on the record, — the bill filed in the court of chancery, and the 
proceedings had thereon. Of consequence, there cannot be a 
disputed fact to try. No affidavit, or other evidence of the 
truth of such matter than is found in the record, is necessary, 
or can be received. State v. Hudnell, 2 Nott & McC. 419. 


Holman v. Lock’s Administrator. 
Trover for Conversion of Mortgaged Property. 


1. Mortgage of personal property by purchaser in possession under executory con- 
tract. — In trover by a mortgagee, against the mortgagor’s vendor, for the conver- 
sion of a horse, the defendant may show that, by the terms of the contract of sale, 
the title was to remain in himself until the purchase-money was paid, whether the 
mortgagee had notice of such contract or not. 

2. Conflicting liens of landlord and mortgagee for advances. — In trover by the 
mortgagee of the tenant, against the landlord, for the conversion of the mortgaged 
crop, the defendant may show that, by the terms of the contract of renting, which 
were not known to the plaintiff, although he had knowledge of the renting, the 
tenant was indebted to him for advances, and turned over the crop to him, before 
the expiration of the term, because he was himself unable to gather it. 


APPEAL from the Cireuit Court of Pike. 
Tried before the Hon. J. MCCALEB WILEY. 


J. D. GARDNER, for appellant. 


B. F. SAFFOLD, J.— The appellee, as the administrator 
of M. B. Lock, claimed of the appellant damages for the con- 
version of a sorrel mare named Dolly, and some corn, fodder, 
cotton, and cotton seed, which E. C. McCaskill had mortgaged 
to him, on the 17th of February, 1870, for advances to enable 
him to make a crop during that year. The issue was made on 
the plea of not guilty. 

1. The mortgage given by McCaskill was intended to oper- 
ate, both as a morigage, and as a lien for advances to make ¢ 
crop, under R. C. §§ 1858, 1859, 1860. It recited that the 
mortgagor was to pay rent to the defendant, for the ninety 
acres of land on which he proposed to make his erop. The 
defendant proposed to prove that McCaskill came into the 

vossession of the mare Dolly, under a contract with him, b 
which she was to remain his property until the fall of the same 
year, L870, when, if paid for, she was to belong to MeCaskill. 
The court refused to admit the evidence, unless notice to the 
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plaintiff of the terms of the contract was also proved. This 
was error, because the defendant had the right to make such a 
contract, and the mare did not belong to McCaskill when he 
mortgaged it. 

2. The defendant further offered to prove, that McCaskill 
was indebted to him for advances to make his crop, under 
their agreement of renting. The court refused to admit the 
evidence. This was error, because the plaintiff was apprised 
of a contract of renting between these parties by his mortgage, 
and he must be charged with notice of its terms. 

He next offered to prove what contract he had made with 
McCaskill about the rent of land to him; and, also, that 
McCaskill had turned his crop over to him, after the 8th of 
December, 1870, because he could not gather it. The court 
rejected the evidence. This was error, because it tended to 
show that he had not converted any property belonging to the 
plaintiff. 


The judgment is reversed, and the cause remanded. 


Lee v. Browder. 
Bill in Equity to establish Resulting Trust in Lands. 


When equity will declare resulting trust in lands, in favor of person advancing pur- 
chase-moncy.— The principle is well settled, that a resulting trust in lands, in favor 
of the person by whom the purchase-money was advanced, may be established by 
parol evidence; but the evidence must be full, clear, and convincing. In this case, 
the verbal declarations of the father, in whom the legal title was vested, as made 
to one witness, both before and after the purchase, were held insufficient to establish 
a trust in favor of his son; there being an unexplained discrepancy between the 
amount of the purchase-money paid, as recited in the deed, and that alleged to 
have been advanced by the son; the person by whom the money was alleged to 
have been sent not being examined as a witness, and there being no knowledge of 
the trust, or other confirmatory proof, among the members of the family. 


APPEAL from the Chancery Court of Pike. 

Heard before the Hon. ADAM C, FELDER. 

The bill in this case was filed by Martin H. Browder 
against William H. Lee, and sought to establish a resulting 
trust in certain lands, of which the complainant was in posses- 
sion, and to enjoin an action at law which the defendant had 
instituted to recover them. ‘The legal title to the lands was 
taken in the name of Hardy Browder, since deceased, who was 
the complainant’s father. After his death, the lands were 
sold by his administrator, under an order of the probate court, 
and were bought at that sale by the defendant, who had notice 
of the claim asserted by the complainant. On final hearing, 
on pleadings and proof, the chancellor rendered a decree for 
the complainant ; and his decree is now assigned as error. 
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J. D. GARDNER, for appellant. 
F. M. Woop, contra. 


BRICKELL, J. —The allegations of the complainant’s bill, 
on which the right to relief depends, are, that he sent his father 
the money with which to purchase the lands in controversy ; 
and that the purchase was made for him, with the money 
so furnished, but the conveyance of title was made to the 
father alone. The transaction thus alleged, if properly proved, 
creates a resulting trust. The authorities are uniform, and 
have definitively settled, that the trust of the legal estate, 
whether it is of freehold or of leasehold, results to him who 
advances the purchase-money, without regard to the person in 
whose name title is taken. It is said by Judge Srory, that 
the principle “ has its origin in the natural presumption, in the 
absence of all rebutting circumstances, that he who supplies 
the money, means the purchase for his own benefit, rather 
than for that of another; and that the conve yance in the name 
of the latter is a matter of convenience and arrangement 
between the parties for some collateral purpose.” 2 Story’s 
Eq. § 1201. The trust arises by operation, or implication of 
law, and may be proved by parol, without offending the statute 
of frauds, which extends to and embraces only trusts created 
or declared by the parties. In modern times it has become 
usual, by express enactment, to except such trusts from the 
statute of frauds. The exception is regarded as merely af- 
firmatory of the existing law, not as creating a saving of the 
trust from being eut off, or destroyed by the statute.  Hozie 
v. Carr, 1 Sumner, 173. The admission of such evidence is 
not deemed an infringement of the rule, applicable alike at 
law and in equity, that by parol a written instrument shall not 
be contradicted, varied, or altered. The evidence is limited to 
the ascertainment of what the writing would have expressed, 
if it had conformed to the real intention of the parties, but 
which, because of confidence reposed, or of accident, mistake, 
or of fraud, it does not express. On the instrument the parol 
~~ engrafts the terms or trusts, to which it was subject 
by the intention of the parties when it was made. 

The admission of parol evidence for such purposes has been 
a matter of regret, and it has been often said to be * one of the 
mistakes of a court of equity.” The evidence usually offered 
consists of the verbal declarations or admissions of the party 
to be charged with the trust. The facility with which these 
may be fabricated, and the difficulty of detecting and expos- 
ine the fabrication; and, when declarations or admissions have 
been made, and there is an effort fairly to repeat them, they 
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are liable to such imperfections and mistakes, either from the 
party not expressing himself clearly and accurately, or from 
the witness not correctly understanding him, that they are re- 
ceived with the gre: itest caution. If the evidence does not 
consist of such ie ‘larations, the courts have felt there was 
great danger in not permitting the writing to remain the sole 
memorial and expositor of the transaction to which it refers. 
With no purpose to narrow the use of the evidence, but to pre- 
vent it from working injustice, it has long been se sttled by judi- 
cial decisions, that to raise a trust, not expressed in the writ- 
ing, it must be full, clear, and convincing. If it is attended 
by doubt and uncertainty, the writing must remain the highest 
and best evidence. Larkins v. Rhodes, 5 Port. 195; Garrett 
v. Garrett, 20 Ala. 439; Dyer v. Dyer, 1 Lead. Cases, 200 ; 
Perry on Trusts, § 157. 

Applying this rule to the evidence found in the record, we 
are constrained to declare it insuflicient to establish the trust 
which the complainant alleges. The allegation of the bill 
that one hundred and sixty dollars was the sum furnished 
by the complainant for the purchase of the lands. The deed 
taken by his father recites two hundred dollars as its consid- 
eration. ‘This recital is primd@ facie evidence of the amount of 
the purchase-money. Litzpatrick y. Harris, 8 Ala. 52. There 
is neither averment, nor proof, that it does not truly express 
the consideration. Neither by averment or proof does the com- 
plainant limit his right of recovery to the amount of the pur- 
chase-money advance ed or furnished by him. His claim ts, that 
he furnished the whole purchase-money, the amount of which 
is specified; while the proof is, that the purchase-money ex- 
ceeded the sum he avers he advanced. This is a circumstance 
of which some explanation must be afforded. If the complain- 
ant advanced only a part of the purchase-money, and it was 
advanced as an aliquot share or part, a trust to the extent of 
such advancement would be raised in his favor. But this is 
not the ground on which he bases his right to relief. He 
claims the entire legal estate, averring that he in fact paid the 
whole purchase-money. The sum he alleges he paid was not 
the entire purchase-money. In this aspect, there would possi- 
bly be such a variance between the pleadings and evidence, as 
would prove fatal to the right to relief. We do not rest our 
decision on that ground, as the defect would have been amend- 
able in the chancery court. The discrepancy is a strong cir- 
cumstance, militating against the right of complainant to any 
relief. No explanation of it has been attempted, and it is fair 
to presume none could hi ave been successfully made. Unex- 
plained facts of this character are always taken strongly against 
the party seeking to engre alt on a conveyance iM writing a 
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trust it does not declare. If the purchase-money of the land 
was one hundred and sixty dollars, as alleged by complainant, 
and not two hundred dollars, as recited in the conveyance, the 
proof of it seems to have been easily obtainable. The draughts- 
man of the deed, and the subscribing witnesses, are examined, 
and they not only fail to prove any fact or circumstance tending 
to support the trust claimed, but they are not even examined as 
to the amount of the purchase-money. There are several grant- 
ors of the deed, but no one of these is ex: amined, though they 
must have baowe the precise amount paid for thie lands. The 
unexplained, uncontradicted fact is, that the complainant claims 
the entire legal estate, because he advanced the money with 
which it was purchased, when the proof is that the purchase- 
money paid exceeds the amount he avers he advanced. 

The allegation is, that the complainant sent the money to 
his father by a third person, who is named. This person is 
not examined, and no reason is given for the omission. The 
material evidence favorable to the claim of the complainant, 
consists of the verbal declarations of his father, made prior and 
subsequent to the purchase, to one witness, and proved by him 
only. These declarations are inconsistent with the allegations 
of the bill, and with the evidence of the consideration recited 
in the deed. They are inconsistent with other declarations of 
the father, as precisely proved. The fact of complainant’s pos- 
session of the land is more easily reconcilable with all the evi- 
dence, on the supposition that he occupied by the sufferance of 
his father, than that he was holding in his own right. Im- 
mediately on the purchase of the lands, the father put one of 
his daughters in possession, and she remained in possession for 
near or quite three years. She never heard any declaration or 
intimation from her father that he had purchi ased the lands for 
the complainant. True, the complainant was absent while she 
Was in possession, and soon after his return passed into the oe- 
cupancy of the land. But it appears the father had rather a 
habit of permitting his children to occupy for a time parts of 
his lands, and that they often changed from one parcel to an- 
other. The complainant was unmarried, living with his father, 
when the purchase of the land was made. He had brothers 
and sisters living near to and in intercourse with his father ; 
no one of these appears to have ever heard any declaration or 
admission from the father, having the slightest tendency to 
prove that the land was purchased for the e omplainant, or with 
his money. We cannot regard the complainant’s right to re- 
lief, as established by that clear and convincing measure of 
proof, wisely dem: anded by the law, to create a trust of a legal 
estate in lands not declared in writing. 

The chancellor erred in decreeing complainant relief; and 
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his decree is reversed and a decree here rendered, dissolving 
the injunction heretofore granted, and dismissing the complain- 
ant’s bill; and he must pay the costs of the court of chance TY, 
and of this court. 


Watson v. Rose’s Executors. 


Bill in Equity to establish and foreclose Lost Mortgage. 


1. Forfeiture of debt not duly filed against insolvent estate. — A claim against 
an insolvent estate, not duly filed within nine months after the declaration of in- 
solvency (Rey. Code, § 2196), is “ forever barred” and destroyed as a subsisting 
debt. 

2. Subrogation of creditor to rights of surety under mortgage. — A creditor, whose 
claim against the insolvent estate of his deceased debtor has been destroyed as a 
subsisting debt, by the failure to file it within nine months after the declaration of 
insolvency, cannot be subrogated in equity to the rights of a surety under a mort- 
gage given for his indemnity by the debtor. 


APPEAL from the Chancery Court of Montgomery. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 11th March, 1871, by 
the executors of the last will and testament of Howell Rose, 
deceased, against Mrs. Sarah S. Watson, who was the widow 
of H. P. Watson, deceased ; and also against the personal rep- 
resentative of said H. P. Watson, the personal representative 
of William H. Rives, deceased, and Charles G. Gunter, a non- 
resident. Its object was to establish a mortgage, which was 
lost when the bill was filed, but was afterwards found, pending 
the suit, in the office of the probate judge of Montgomery 
county, where it had been left for record by one of the sub- 
scribing witnesses, but had never been recorded ; also, to fore- 
close the mortgage by a sale of the mortgaged property (the 
hotel building in the city of Montgomery known as the ** Mont- 
gomery Hall’), and apply the proce eds of sale to the payment 
of a judgme nt, which the complainants’ testator, Howell Rose, 
had recovered against the personal representative of said H. P. 
Watson, the mortgagor. ‘The mortgage was dated the 28th 
day of March, 1860; was given by said Hl. P. Watson to said 
Wm. H. Rives and Charles G. Gunter, to indemnify and save 
them harmless against liability as drawers, for his aceommoda- 
tion, of a bill of exchange for 6,000, dated the 25th March, 
1860, payable twelve months after date, to said Howell Rose, 
and accepted by said H. P. Watson; and conveyed to said 
Rives and Gunter one hundred sh: ares of the capital stock of 
the ‘“* Montgomery Hall Company,” which was the entire cap- 
ital stock of said company, and the real estate belonging to it. 
The mortgage recites, that said Rives and Gunter drew the bill 
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of exchange for the accommodation of said Watson, and that 
he was desirous to ‘save them harmless in the premises, and 
to prevent them, or either of them, from any loss or detriment 
in their aforesaid accommodation for him ;” and the condition 
was in these words: ‘** Conditioned, nevertheless, that should 
the said H. P. Watson pay off and discharge the aforesaid bill 
of exchange at maturity, or cause the same to be done, so that 
the said party of the second part, or either one of them, will 
be entirely released therefrom, and have no part of said bill to 
pay, neither of principal, interest, costs, or damages thereon ; 
then, and in that event, this deed to be null and void, and of 
no effect in law or equity. But, should the said party of the 
first part fail or refuse to pay off and discharge the said bill of 
exchange at maturity, and the party of the second part, or 
either of them, have to pay any portion of said bill of ex- 
change, interest, costs, or damages thereon; then, and in that 
event, the said party of the second part may, at pleasure, take 
possession of the premises, and, after advertising the sale 
thereof, for thirty days, in any one of the newspapers pub- 
lished in the city of Montgomery, of the time and place of sale, 
expose to public auction, before the door of the * Montgomery 
Hall, on Market street, the whole, or any part of the said 
stock, for cash ; with full power to convey to the purchaser a 
full transfer of such part thus sold and purchase d, and apply 
the proceeds — first, to the expenses incurred in advertising 
and selling such stock ; and then, whatever portion of said bill 
of exc hange, interest, costs, or damages, paid by them, or either 
of them, to be refunded, and the balance applied to the pay- 
ment of whatever amount of said bill, interest, costs, or dam- 
ages remains unpaid, so as to release any possible liability the 
said party of the second part may have incurred in the said 
accommodation for the party of the first part ; and if any cash 
remains from the said sale thus made, after paying off all ex- 
penses, debt, interest, costs, or damages, arising from said de- 
fault on the part of said party of the first px art, the party of 
the second part will pay it to the said party of the first part, 
or any one authorized by him to receive the same.” 

Howell Rose commenced suit against all the parties to this 
bill of exchange, and recovered judgments in 1866. H. P. 
Watson died while the suit was pending against him, and judg- 
ment was rendered against Mrs. Sarah S. Watson, his widow 
and administratrix, on the 23d June, 1866, for $8,760. On 
this judgment Mrs. Watson paid, on the 12th July, 1868, the 
sum of $4,000, and took an assignment of the judgment to that 
amount to herself. W. H. Rives died after the rendition of 
judgment against him, and his estate was declared insolvent, 
and about $750 was paid on the judgment from the assets of 
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his estate. Gunter removed beyond the limits of the State 
after the rendition of judgment agi ago him, and an execution 
on the judgment was returned ‘* No property found.” Wat- 
son’s estate was declared Lnuistvenit on the 15th January, 1868, 
and Mrs. Watson made a settlement of her administration with 
the probate court; and afterwards, W. A. Gunter, a son of 
said Charles G. Gunter, was appointed administrator of the 
insolvent estate. Said W. A. Gunter, as administrator of said 
insolvent estate, sold the ** Montgomery Hall” property, or 
said H. P. Watson’s interest in the capital stock, under an 
order of the probate court ; and Mrs. Watson became the pur- 
chaser at the sale, for $5,000, having previously bought up all 
the claims against her wee nid’ s estate. The sale was re ported 
to the probate court, and was confirmed. The complainants’ 
judgment against Watson was not filed by them as a claim 
against his estate, but it was filed by Mrs. Watson after the 
assignment to her. 

The chancellor overruled a demurrer to the bill, and, on final 
hearing on pleadings and proof, rendered a decree for the com- 
plainants ; and his decree is now assigned as error. 


ELMorE & GUNTER, with StoNE & CLopToN, for appel- 
lant. —1. The mortgage was required by law to be noted on 
the books of the corporation ; and not having been so noted, it 
is declared void as against subsequent purchasers without no- 
tice. Rev. Code, § 1786. Mrs. Watson cannot be charged 
with notice of it. She had heard that there was some mort- 
gage in existence; but, on the most diligent inquiry, could 
obtain no information whatever about it. What debt it se- 
cured, what property it conveyed, what its terms were, no one 
knew; and it was supposed by every one to be lost, until after 
the commencement of this suit. If the mortgage had been 
left for record, or had even been recorded, its registration would 
not have been constructive notice, since the law did not require 
its registration there. Stewart v. Nirkland, 19 Ala. 162; 
Hatcher vy. Clifton, 35 Ala. 275. But there was no proof that 
the paper had ever been left for record. It was not left among 
the mortgages to be ~~ and there was no mark or mem- 
orandum on it. Beene v. Blevins, Phillips §& Goldshy, 37 
Ala. 812. A party ak: be ch: weed with knowledge or notice 
of a fact, when, by the most dilige nt search and inquiry, he 
cannot obt: iin any information whatever about it. 

2, Even if Mrs. Watson could be ch: urged with notice, she 
would be entitled to protection through her } purchase from other 
creditors who had no notice. De Vendell v. Doe, ex dem. 
Hamilton, 27 Ala. 156; Jordan v. Mead, 12 Ala. 247. <A 
decree of the probate court declaring an estate insolvent, while 
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it debars creditors from any execution in common form, creates 
a lien on the property from its date, and must be accorded the 
effect of a judgment and execution. Kerr on Injunctions, 
107; Paxton v. Douglas, 8 Vesey, 520; Dargan v. Waring, 
11 Ala. 988; Ray v. Thompson, 43 Ala. 457; Edwards v. 
Gibbs, 11 Ala. 292; 3 Paige, 367-8; 1 Story’s Equity, § 547; 
2 Abbott’s Digest, 291, §§ 77-8; Dornford v. Dornford, 12 
Vesey, 127. 

3. The complainants having sold an interest in their claim 
to Mrs. Watson, by whom the debt was filed as a claim against 
the insolvent estate of her husband, and a dividend received 
from the sale of the property as general assets, they are es- 
topped from asserting the claim now set up by them. Wil- 
liamson v. Ross, 33 Ala. 509; Pickens v. Yarborough, 30 Ala. 
408. If Mrs. Watson filed only her own interest in the claim, 
and received a dividend on that interest only, the same rule 
must prevail. The debt was an indivisible cause of action, 
and could not be severed and split up. Firemen’s Insurance 
Co. v. Cochran, 27 Ala. 288; O Neal v. Brown, 21 Ala. 482; 
Oliver v. Holt, 11 Ala. 574; Battle v. O’ Brien, 5 Ala. 316. 

4. The complainants never filed their claim against the in- 
solvent estate. This destroyed and extinguished it as a sub- 
sisting debt. Murdock v. Rousseau, 32 Ala. 611; Bell v. An- 
drews, 34 Ala. 538; Puryear v. Puryear, 34 Ala. 555; Sharp 
v. Sharp, 30 Ala. 574. A mortgage is but a security for a 
debt ; and where there is no subsisting debt, it is difficult to 
see how there can be any right to enforce a mortgage. The 
case of Duval v. MeLoskey (1 Ala. 710) was decided under a 
different law, which did not extinguish the debt, but only 
barred the remedy. There can be no subrogation, where there 
is no subsisting debt. Foster v. Trustees, 5 Ala. 302; McNeill 
v. Me Neill, 36 Ala. 109; 8 Watts, 384. 


Firzeatrick & WILLIAMSON, contra. —1. Mrs. Watson 
had actual knowledge of the mortgage as far back as 1866. 
She was then put upon inquiry, and might, by the use of 
proper diligence, have found it where it was afterwards found. 
Br. Bank v. Cullum, 23 Ala. T9T; Br. Bank v. Robertson, 19 
Ala. 798; Shaw v. Spence, 1 Amer. R. 120. 

2. It is impossible to resist the conclusion, on an examina- 
tion of the evidence, that the mortgage was left in the office of 
the probate judge, for record, on the 20th September, 1865 ; 
and this was operative as constructive notice, as fully as if it had 
then been recorded. Rey. Code, § 1539; Mims v. Mims, 35 
Ala. 25. 

3. Mrs. Watson aequired no rights by her purchase at the 
administrator's sale. She and the administrator are bound by 
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the mortgage of the intestate, whether either of them had 
notice or not. The administrator could only sell, and she 
could only buy, the interest which remained in the intestate, 
—that is, the equity of redemption. The administrator was 
bound by the mortgage, and a purchaser from him cannot 
assert any other or greater rights than he could assert. A 
creditor, seeking to assert rights against property as to which 
the administrator is estopped, must proceed against the prop- 
erty directly. Marler v. Marler, 6 Ala. 366; Densler vy. Ead- 
wards, 5 Ala. 36; Roden v. Mur phy, 10 Ala, 810; Pharis v. 
Leachman, 20 Ala. 678; Watts v. Gayle, 20 Ala. 823. 

4. Judgment cre dibons, within the meaning of the statute 
(Rev. Code. § 1557), are creditors with a Tien, creditors 
who may have an ane ecution. Wells v. Morrow, 38 Ala. 129; 
Flash v. Ravesies, 32 Ala. 451; De Vendell v. Hamilton, 27 
Ala. 164; Jordan v. Mead, 12 Ala. 251. 

5. The failure to transfer the stock on the books of the com- 
pany could only operate in favor of the company or its cred- 
itors, whose rights are not involved in this controversy. The 
mortgagee had the equitable, if not the legal title. Duke v. 
Cahaba Nav. Co. 10 Ala. 82; 3 Howard, 511. 

). After the execution of the mortgage, Watson held the 
property as trustee for the mortgagees. hag rt v. Hanrick, 
16 Ala. 594; MeGuire v. Shelby, 20 Ala. 456; Boyd v. Beck, 
29 Ala. 703. Mrs. Watson took it as he ld by her intestate, 
and by her subsequent purchase the trust was refastened on 
the property. 1 Story’s Equity, § 1264; 2 Ib. § 410. 

7. The complainants have the right to be subrogated to all 
the rights of Rives and Gunter under the mortgage. — Tvulmin 
v. Hamilton, 7 Ala. 362; Ohio Life Ins. & Trust Co. v. Led- 
yard, 8 Ala. 866. The right of subrogation, in this case, is 
not raised by mere implication of law, but is created by the 
very terms of the mortgage, which was given, not only to in- 
demnify the sureties, hat to secure the debt. The legal estate 
was vested in the mortgagees on the express trust to pay the 
bill of exchange ; and all the eases hold, that a court of equity 
will compel the execution of the trust at the suit of the ered- 
itor. Homer v. Savings Bank, 7 Conn. 484; Hastman v. Fos- 
ter, 8 Mete. 19; Dick v. Maury, 9 Sm. & Mar. 456; Ross v. 
Wilson, T Ib. 766; Parris vy. Hull, 26 Vermont, 308 ; Calvin 
v. Ca vin, 3 Grattan, : 63 5 2? Illinois, 546; 11 B. Monroe, 
399; 35 Penn. St. 111; 25 N. Y. 552; 18 Ohio, 35; 6 Geor- 
gia, 392; 2 Sugden on Powers, ed. 1856, p- 145; Tiffany & 
B. on Trusts, 29-22 : Taylor v. Morrison, 26 Ala. 728. Such 
an express trust is not affected by the statute of limitations or 
non-claim. On this point, there is no difference between the 
statute of non-claim prescribed by the Revised Code (§ 2196) 
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and the former statute found in Clay’s Digest, p. 195, § 17. 
Duval v. McLoskey, 1 Ala. 740; Mahone v. Haddock, 44 “hie 
99. Any other construction of the statute would discriminate 
against our own citizens, since the United States courts allow a 
recovery notwithstanding the bar of the statute of non-claim. 
Suydam v. Broadnax, 14 Peters, 67; Union Bank v. Jolly, 18 
Howard, 503; Green v. Creighton, 23 Howard, 90. 


PETERS, C. J.— On the 25th day of March, 1860, Hugh 
P. Watson procured Charles G. Gunter and Wm. H. Rives to 
draw a bill of exchange of that date for his accommodation, 
payable to Howell Rose, for $6,000, falling due in twelve 
months after date, which was accepted by Watson himself. 
After this, on the 28th day of March, 1860, Watson executed 
a mortgage to said Gunter and Rives, of one hundred shares of 
the capital stock of the ** Montgomery Hall Company,” and 
some other property, to “save said Gunter and Rives harmless 
in the premises, and to prevent them, or either of them, from 
any loss or detriment in their aforesaid accommodation to 
him,” said Watson. This bill of exchange was passed to Rose 
by Watson, and Rose thereby became the holder and owner of 
the same. Said bill was not paid at maturity. Watson died 
in 1865, and his wife, the appellant, became the administratrix 
of his estate. Her administration continued until it was ascer- 
tained that the estate was insolvent, and so declared. Mrs. 
Watson then made final settlement of her administration, and 
was discharged. She was succeeded by William A. Gunter, 
as administrator de bonis non. Gunter, as such succeeding 
administrator, sold, by order of court, the property conveyed 
in said mortgage, as ‘required by law; and Mrs. Watson be- 
came the purchaser, at said sale, of said one hundred shares of 
stock. This sale seems to have been regular, and was regu- 
larly reported, and confirmed. It also appears that Rose died, 
testate, in 1866, and appointed the appellees his executors. 
Rives also died, and Waller became the administrator of his 
estate. Judgments were obtained against all the parties to 
said bill of exchange, some time in 1866. Certain payments 
were made upon these judgments; some by Mrs. Watson, 
during her administration of her husband’s estate ; and certain 
other payments were made by said Rives, which it is not nec- 
essary to specify more pi articul: arly. The proof does not show 
that the judgment against W atson’s representative was ever 
filed in the office of ‘the judge of probate, properly verified, 
within nine months after his estate was declared insolvent. 
Nothing was ever paid on the judgment against Gunter. 
These facts are sufficient to make manifest the principles set- 
tled in the present opinion. ‘The bill of complaint seeks an 
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account against the defendants below, and a subrogation of the 
complainants to the rights of Gunter and Rives under the mort- 
gage to them, and a sale of the stock of the Montgomery 
Hall Comp: my,” purehased by Mrs. Watson at the adminis- 
trator’s sale, as above shown. 

The mortgage executed by Watson in his lifetime to Gun- 
ter and Rives was for their security and indemnity against 
any loss or damage, which they, or either of them, might sus- 
tain by reason of making the bill of exchange mentioned in 
the mortgage for his accommodation. This bill of exchange 
created but a single debt, though all the parties to the paper 
were severally liable to pay the same to the holder. The bill 
of exchange was payable to Rose, and he was the holder and 
owner of the same. This made him the ereditor of Watson, 
and, on Watson’s death, this debt became a charge in favor of 
Rose on Watson’s property. Rev. Code, § 2060. But he was 
not a party to the mortgage, nor was it made to secure the 
payment of the debt evidenced by the bill of exchange to him. 
His claim depended upon his right as a creditor of Watson. 
The debt arising out of the bill of exchange was really Wat- 
son’s debt, and as such it rested as a charge on Watson’s prop- 
erty, in whose hands soever the same might be found, which 
was not exempt from the payment of his debts. Gunter and 
Rives were merely his sureties. This is so alleged and charged 
in the pleadings in the court below. The property conveyed 
in the mortgage belonged to Watson. By the conveyance, it 
was subjected to the control of the mortgagees, to be sold for 
the satisfaction of the mortgage debt; and as such it became a 
trust fund, or pledge, in their hands, for the payment of the 
mortgage debt, evidenced by the bill of exchange. It was still 
Watson’s property, devoted to a certain purpose ; that is, the 
satisfaction of a debt which he was bound to pay as long as it 
subsisted as a legal claim against him, or his estate. For this 
reason, it is a well settled doctrine in courts of equity, that a 
creditor is entitled to the benefit of all pledges, or securities, 
given to or in the hands of a surety of the debtor, for his in- 
demnity ; and this, whether the surety is damnified or not. 
Ohio Life Ins. & Trust Co. vy. Ledyard, 8 Ala. 866. 

In the case last quoted it is said: * In the ease of Toulmin v. 
Hamilton (7 Ala. Rep. 367), which, upon this point, is in 
principle identical with this, we had occasion to consider this 
question. It was there, upon great consideration, held, that 
when a deed of trust was given to indemnify an accommoda- 
tion acceptor, the holder of the paper might resort to the prop- 
erty for the payment of the paper when dishonored.” 8 Ala. 
‘872. This is a right established in equity in favor of a ered- 
itor against his debtor. It must, therefore, be shown that the 
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party complaining is a creditor of the person whose property 
has thus been placed in pledge. If this is not shown, and the 
relation of creditor and debtor fails, the principle above stated 
also fails. In the present instance such is the case. After 
Watson's death, his estate was regularly declared insolvent ; 

and it does not appear that the claim or debt here insisted on 
was ever properly filed and verified, in order to save it from 
the bar of insolvency. The rule established by our statute, in 
such a case, is expressed in these words: ** Every person, hay- 
ing any claim against the estate declared insolvent, must file 
the same in the office of the judge of probate, within nine 
months after sueh declaration, or after the same accrues, veri- 
fied by oath of the claimant, or some other person who knows 
the correctness of the claim, and that the same is due, or it is 
forever barred.” Rey. Code, § 2196. This statute has come 
under frequent discussion in this court since the proclamation 
of the Code in 1853; and in all the later cases it has been 
uniformly construed to mean that the words ‘ forever barred ” 
operate to destroy the debt which has not been duly verified 
and filed. In the case of Murdock v. Rousseau’s Adm’r (32 
Ala. 611), the court say: ‘ We think the effect of this lan- 
guage is to destroy the claim as a subsisting debt.” See, also, 
Sharp v. Herrin, 32 Ala. 502; Bell vy. Andrews, 54 Ala. 588 ; 
Puryear v. Puryear, 34 Ala. 550; Sharp v. Sharp, 85 Ala. 576; 
Ray v. Thompson, 43 Ala. 451. If the debt against Watson’s 
estate was destroyed, as it was by the failure to file it properly 
verified as required by law, under the decree of insolvency, the 
relation of creditor and debtor between Rose and Watson, or 
between the personal representatives of their estates, was also 
destroyed. Then, at the filing of the bill of complaint in this 
ease, there was no debt owing by Watson, or Watson’s estate, 

Rose, or Rose’s estate. Consequently, Watson’s property 
was not subject to be sold for its satisfaction. The debt 
against Watson’s estate having been discharged by the pro- 
ceedings in the insolvency, his property could not be seized for 
its payme nt. Such was its situation as to Rose, or Rose’s es- 
tate. Then, it passed to Mrs. Watson on the administrator’s 
sale, free of this charge. By the failure to file the claim under 
the decree of insolvency, the same was, in effect, relinquished 
forever. It cannot, therefore, be enforced in the manner here 
attempted. If this should be allowed, the discharge on the 
insolvency would amount to nothing. 

It is proper to add, that the principle thus established does 
not apply to Gunter and Rives, the mortgagees. They are 
still liable to Rose’s estate, if the claim has been properly pre- 
sented to Rives’s administrator, but only in the event this has 
been done as to Rives’s estate. They may still enforce their 
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rights under the mortgage, whatever they may be. Upon this 
question we decline to express any opinion. 

The decree of the court below is erroneous. Therefore, let the 
judgment of the court below be reversed, and judgment will be 
entered here, dismissing the bill at the costs of the appellees, 





Notre BY REPORTER. — On a subsequent day of the term, 
in response to an application for a rehearing by the appellees’ 
attorneys, the following opinion was delivered : — 


PETERS, C. J.— This application for a rehearing merely 
seeks a review and reversal of the conclusion arrived at in the 
original opinion. It does not seem to me that the authorities 
relied on to justify such a course are sufficient to sustain it. 
The representatives of Rose do not show any debt in Rose’s 
favor, against Watson, or Watson’s estate. Rose's equity de- 
pends upon his debt; when this is gone, his equity is gone. 
It is a well-settled principle, that the laws affecting a contract 
at the time it is entered into, become, in effect, a part of its 
stipulations. +4 Wall. 535, 550; 8 Wheat. 92; 1 How. 319; 
2 How. 612; 12 Wheat. 231; 6 Cranch, 87; 9 Pet. 359; 10 
Cal. 570. In this ease, the bill of exchange, and the judgment 
rendered upon it, were subject to be extinguished in case of 
Watson’s death and the insolvency of his estate, by a failure to 
file the same in the office of the judge of probate within nine 
months after the declaration of insolvency, verified as required 
by law. Rev. Code, § 2196. This was not done, and the 
claim in favor of Rose’s estate, against Watson’s estate, was 
thereby forever barred. This has been too long the settled law 
of this court to be now disturbed. Had the statute of the bar 
of insolvency been incorporated into the bill of exchange, or 
the judgment upon it, it could not have been more potent to 
destroy the rights depending on the bill of exchange or the judg- 
ment than it is, upon the failure to file the claim as required by 
the statute. This is a condition of the contract and the judg- 
ment, by which Rose, on receiving it, pledged himself to abide. 
If he failed to file his claim on the insolvene y of Watson’s es- 
tate, he released that estate from its payment. The property 
conveyed in the mortgage to Gunter and Rives is still, in equity, 
the property of Watson’s estate ; and as such it has been sold 
to Mrs. Watson; and her equity is superior to those claiming 
under the judgme nt, which is barred. She is entitled to the 
protection of the bar of the decree of insolvency, to the same 
extent at least that Watson’s estate is entitled to be protected. 
If this were not so, then Mrs. Watson would be coerced to pay 
a debt for Watson’s estate, which it is shown that Watson’s 
estate does not owe. 
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We are unwilling to extend the principle relied on by the 
ingenious and learned counsel for the appellees to such a case 
as this. They do not show a superior equity to Mrs. Watson. 

Our attention has been called to the case of Mahone v. Had- 
dock et al. (44 Ala. 92), as in conflict with the decision in this 
case upon the question of the extinguishment of the claim here 
insisted on by the effect of the statute of non-claim. In Ma- 
hone vy. Haddock, supra, the claim was a vendor's lien. In 
that case, we followed the decision in Duval’s Heirs v. M’ Losky, 
1 Ala. 708. This latter case has never been overruled; and 
we feel that there is sufficient distinction between the two cases, 
to justify a refusal to disturb either. 

It will be time enough to discuss such equities as Gunter or 
Rives may be supposed to have under the mortgage in this ease, 
when they are specifically sought to be enforced in their favor, 
or in favor of either of them. In this case, we deem it im- 
proper to do more than to settle the equities between Mrs. 
Watson and Rose’s estate. 

The rehearing is denied, with costs. 


Murrell v. Smith. 
Bill in Equity for Foreclosure of Mortgage. 


1. Bill of review on discovery of new matter. — When a party seeks relief against 
a decree by bill of review, or in the nature of a bill of review, on account of the 
discovery of new matter, he must show that he has not been guilty of any laches 
or negligence, and that the new matter could not have been discovered sooner by 
the use of reasonable diligence; nor is the granting of relief in such case a matter 
of right, but rests in the sound discretion of the court, and may be refused when it 
would work wrong or injustice. 

2. Abatement of purchase-money, on account of deficiency in quantity of land. — 
An abatement of the purchase-money, on account of a material deficiency in the 
quantity of the land, was refused to the purchaser in this case, where the deficiency 
was discovered cight years after the sale, on a survey made with a view to a resale, 
because no sufficient reason was shown why it could not have been discovered at an 
earlier day ; and also because, on a settlement by compromise between the parties, 
when the new note and mortgage now sought to be foreclosed were given, the 
vendor abated the entire interest on the debt, which was about equal to the injury 
to the purchaser from the alleged deficiency. 

3. Conclusiveness of chance ry decree Joreclosing mortgage. — A decree in chancery, 
foreclosing a mortgage given for the purchase-money of land, is conclusive, not 
only of the defences which were actually set up and adjudicated, but of every other 
defence affecting the justice and equity of the decree which might have been set 
up; and such a decree having been settled by compromise, and a new note and 
mortgage given on the same Jand, the defendant cannot, in the absence of fraud, 
set up in defence of a second foreclosure suit any facts which would have consti- 
tuted a good defence to the first suit, except on such a showing as would entitle him 
to a bill of review. 


APPEAL from the Chancery Court of Mobile. 
Heard before the Hon. A. W. DILLARD. 
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The bill in this ease was filed on the 29th December, 1869, 
by Adon Smith, a citizen of New York, against John W. Mur- 
rell, and sought to foreclose a mortgage on a certain tract of 
land. The mortgage, with the note which it was given to se- 
cure, was dated the Ist May, 1868. The land conveyed by it 
was a part of the “ Orange Grove Tract,” situated between 
One Mile creek and Three Mile creek, near the city of Mobile. 
This tract of land was sold at auction, in 1860, by ‘the trustees 
in whom the legal title was vested, in lots represented to con- 
tain five acres each ; and the defendant in this ease became the 
purchaser of most of the lots, and among the rest lots Nos, 51 
and 52, involved in this suit. He gave his notes for the pur- 
chase-money, according to the terms of the sale, and mortgages 
on the several lots to secure their payment. The trustees di- 
vided out the notes and mortgages among the persons who were 
the beneficiaries under the trust deed, and the complainant thus 
became the owner of the notes and mortgage given for these 
two lots. The notes being unpaid at m: iturity, “he filed a bill 
in the chancery court at Mobile, in 1866, to foreclose the oy 
gage, and obtained a decree of sale and foreclosure in 1867, 
The only defence set up in that suit was, that the defendant 
had paid the amount of the debt, under confiscation proceed- 
ings, to a receiver of the Confederate States government. After 
the rendition of the decree, but before any sale was made under 
it, the matters in controversy were compromised between the 
parties. By the terms of the compromise, the complainant re- 
mitted the entire interest on his debt, amounting to $1,157.55; 
while the defendant paid 31,000 in cash, and gave his note for 
the residue, $1,527.50, with a mortgage on the lots to secure 
its payment; and this is the mortgage sought to be foreclosed 
in this suit. 

The defendant answered the bill, alleging that, since the 
commencement of this suit, he had discovered for the first time, 
on having a survey of the land made with a view to a resale of 
a portion of it, that there was a material deficiency in the 
quantity ; that this deficiency was caused by the course of two 
bayous, which flowed through the land, and formed a junction 
in lot No. 52, leaving in Enet no solid land in that lot ; and 
that the course of these bayous was incorrectly laid down on 
the lithographed maps which were used at the sale, and by 
which the defendant was governed in making the purchase. 
‘The land itself,’ he further alleged, “ was vacant, unim- 
proved, marshy, and swampy, and, for this reason, was so inac- 
cessible that purchasers could not conveniently go upon it, and 
make a personal inspection of it. It was an open marsh, with- 
out marks to define the position of the several lots. The sale 
was made by said map, and with direct reference to it; and 
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respondent purchased in reliance upon it, and upon the repre- 
sentations as to its correctness.” 

The chancellor held, that the defendant was estopped by the 
compromise from setting up this defence ; and he therefore ren- 
dered a decree for the complainant, on final hearing on plead- 
ings and proof, for the full amount of his debt, with interest, 
and ordered a sale of the mortgaged premises to satisfy it. The 
chancellor’s decree is now assigned as error. 


P. HAMILTON, with ALEx. McKinstry, for appellant. — 
The record presents simply a case where, by mistake of the 
parties, so great a deficiency is found to exist in the quantity 
of the land, as to amount to a serious failure of consideration. 
The right to relief, under such circumstances, is sustained by 
the following authorities: 1 Story’s Equity, § 144; 2 Kent’s 
Com. (176), 471, 491; 5 Johns. Ch. 174; 2 Cowen, 129; 8 
Paige, 312; 1 Vesey, 211. No difficulty has occurred by lapse 
of time. The parties are the same, and there has been no 
laches since the discovery of the facts. No blame can be at- 
tributed for the want of an earlier discovery. ‘The land was 
swampy and marshy, — not wanted for immediate use, and not 
capable of immediate occupation. Very different considera- 
tions apply to such land, from those which would apply to a 
house, or farm, or firm land capable of immediate use and oc- 
cupation. Besides, a long war had intervened, during which 
the statute of limitations was suspended ; and similar consid- 
erations would require that the analogous rules in equity should 
also be suspended. The supposed equity discovered by the 
chancellor, growing out of the settlement of 1868, cannot bar 
the relief sought. The defence here set up did not enter into 
that settlement, and the facets were not then known to exist. 
The complainant was not entitled to recover the interest which 
had acerued during the war, and which he then remitted, and 
the defendant had already paid the debt under confiscation 
procecdings. These were the only matters which entered into 
that settlement, and it cannot be held to operate as a bar to 
the relief now asked. 17 Ala. 317; 18 Ala. 241; 20 Ala. 
130; 23 Ala. Sol; 26 Ala. 504; 5 Greenl. 185; 1 Greenl. 
Ev. § 528; 2C. & H. Notes to Phil. Ev. 42, 147. 


IZ. 8S. DARGAN, contra. — The new note and mortgage, given 
on the compromise, operated as a satisfaction of the former 
deeree : and no defence ean be made to this suit, founded on 
the new note and mortgage, but of matters arising since they 
were given. The defendant cannot repudiate that compromise, 
or go behind it, after having received the benefit of it. Noth- 
ing can be alleged against the new mortgage, except fraud, or 
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such matter as would authorize a bill of review. But the de- 
fendant could not maintain a bill of review on account of new 
matter since discovered, without showing that he could not, by 
the use of reasonable diligence, have discovered it before the 
former decree was rendered. Story’s Eq. Pl. § 414, note 2. 
This he has not done. Nor is he injured by the decree, since 
the abatement made on the compromise was more than the 
compensation which he now claims. 


B. F. SAFFOLD, J. — Prior to this suit, the appellee hav- 
ing a money demand against the appellant, secured by mort- 
gage on the real estate for which it was the consideration, filed 
a bill in the same court to enforce the security. A decree was 
rendered in his favor, which ascertained the debt, and ordered 
the property to be sold for its payment. In compromise and 
settlement of that decree, the complainant abated the interest 
computed in it, and the defendant, paying some money, made 
the note and mortgage on the same property, for the payment 
and foreclosure of which this suit is brought. The property 
was purchased in May, 1860; and the former suit, at issue in 
1867, was defended on the ground that the Confederate States 
government had coerced payment in confiscation of the debt. 
The present suit was commenced in December, 1860, and is 
defended on the ground of a deficiency in the quantity of land 
sold. The note and mortgage bear the date of May 1, 1868. 
The decree was in accordance with the prayer of the bill. 

If no settlement of the first decree had been made, it would 
be conclusive against the defendant of the grounds of defence 
now set up. The only way by which a decree can be affected 
or altered is by a bill of review, or in the nature of review, un- 
less it has been obtained by fraud. When such a bill is founded 
on the discovery of new matter, it must be such as the party, 
by the use of reasonable diligence, could not have known ; for, 
if there be any laches or negligence in this respect, the title to 
the relief is thereby destroyed. Story’s Eq. Plead. $$ 638, 
414. The defendant having purchased the property in 1860, 
and submitted to a decree in 1867, did afterwards discover the 
matter of which he now complains, on the application of a 
third person to purchase a portion of it. As he claims under a 
survey, which he considered practicable to be made at the time 
of his purchase, and gives no additional reason why he could 
not have verified it subsequently, and none why it was more 
feasible when he had an offer of purchase, reasonable diligence 
cannot be accorded to him. 

Besides this, the damage he has sustained is within a frae- 
tion of the interest abated by the complainant. It would be 
inequitable to allow the defence against the compromise which 
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was accorded to him, after a decree which needed only to be 
enforced. The granting of a bill of review for newly discov- 
ered evidence is not a matter of right; but it rests in the sound 
discretion of the court. ‘It may, therefore, be refused, al- 
though the facts, if admitted, would change the decree, where 
the court, looking to all the circumstances, shall deem it pro- 
ductive of mischief to innocent parties, or for any other cause 
unadvisable.” Story’s Eq. Plead. § 417; P. § M. Bank v. 
Dundas, 10 Ala. 661. 

The decree of 1867 must be regarded as an adjudication of 
the rights of the parties as involved i in this case. Judgments 
are not merely final as to the facts actually litigated and 
decided, but they wre usually, except in proceedings directly 
instituted to reverse them, conclusive evidence of their own 
rectitude and justice. The principle applies in almost every 
instance where a suit is sought to be sustained upon allegations 
which would have constituted proper ground of defence to a 
previous action between the parties. Observing the distinction 
between a mere matter of defence and a cross claim which may 
or may not be interposed by the defendant, the former action 
was in the same court of equity, the peculiar province of which 
is to put an end to litigation. The obligation upon the defend- 
ant to put in issue every matter allowed to him is greater in 
that court than in a court of law. <A suit to foreclose a mort- 
gage legitimately puts in issue every re “> why the mortgage 
should not be foreclosed. 5 Phil. Ev, Cow. & H. notes, pp: 
20, 21, 154; Story’s Eq. Plead. §§ TOL, "(8 But, conceding 
to the appellant all the right he would have under a bill of 
review, he is not free from laches, and he has received an 
abatement of the demand against him equal to the injury com- 
plained of. The decree is athrmed. 


New York and Alabama Contracting Company 
v. Selma Savings Bank. 


Action on Foreign Dill of Exchange, by Indorsee against Drawer and 
Indorser. 


Notice to agent of dishonor of bill. — To charge a party with notice of the 
dis ts of a bill of exe hange, because notice was given to another person as his 
agent, it must be shown that it was within the scope of the agent’s duties to re- 
ceive such notice; and the mere fact that he was “the financial agent” of his 
— ipal is not sufficient proof of this. 

Notice to partner of dishonor of bill. — When a bill of exchange is drawn by 
one “partnership on another, and accepted by the latter, and the two partnerships 
have a common partner, notice of the dishonor of the bill is not necessary to 
charge the drawers. 

VOL. IIL. 20 
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APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. M. J. SAFFOLD. 


JOHN WHITE, for the appellants. 
Pertrus & DAWSON, contra. 


BRICKELL, J.— This action was brought by the appellee, 
a corporation chartered under the laws of this State, against 
the appellant, a partnership composed of several persons; and 
was founded on a foreign bill of exchange, which was drawn 
and indorsed by the said defendant, at Selma, Alabama, and 
accepted by Roddy, Bell & Co., of New York city. The bill 
was presented at maturity for payment, which was refused, and 
it was thereupon protested for non-payment. 

Notice of the dishonor of a bill may certainly be given to an 
agent of the party to be notified. If the notice is left at the 
place of business, or at the abode of the party to be charged, 
with any one found the a acting as the representative or ser- 
vant of the party, it is, in general, sufficient ; the diligence 
demanded by the law 4 is observed. If there is default in re- 
ceiving such notice, it is attributable to the person left by the 

arty in charge of the place of business, or dwelling, and he 
should bear the consequences of the — ‘ec of such person, 
and not the holder, who had no choice i in his seleetion, or in 
placing him in a position in which injury ead ensue from his 
conduct. When, however, notice is not thus given, but it is 
sought to charge a party because of notice to another as his 
agent, the rule obtains, which is of almost universal appli- 
eation, that evidence of the authority of the agent must be 
given. In this case, there is no evidence on this point, except 
that Roddy, Bell & Co. were “the financial agents” of the 
appellants. What were their duties, or the extent of their 
authority, is not shown. We may infer that their agency had 
some relation to the finances of the appell: ints: but what that 
relation was, would be matter of conjecture. We eannot infer 
from this statement, that they had authority to draw, in- 
dorse, or pay bills drawn or indorsed by appe ants. The evi- 
dence is too indefinite to justify us . charging the appe Hants 
with notice, because Roddy, Bell & Co. were their * financial 
agents,” and had knowledge of the ae oe of the bill. If 
the mere knowledge of an agent, of the dishonor of a bill, will 
ever excuse notice, or justify the imputation of notice to the 
principal, the knowledge must be derived by the agent while 
in the exercise of the authority the principal has conferred, 
and the authority must extend to the reception of notice. An 
agent may be employed to borrow money for his principal; but 
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it would not be insisted, though he was styled a * financial 
agent,” that he had authority to receive notice of the dishonor 
of a bill, drawn or indorsed by his principal, in a transaction 
of which he had no knowledge. So, an agent may be appointed 
to receive moneys for his principal at a particular place ; but 
no authority to receive notice of the dishonor of a bill, drawn 
or indorsed by his principal, payable at that place, could be in- 
ferred or implied. When he received the money of his prin- 
cipal, his power is exhausted. He would, in an enlarged sense 
of the term, be a ‘financial agent” of the principal, and so 
of every agent charged with any duty or authority over the 
moneys of a commercial partnership, whether it pertains to re- 
ceiving, or safe keeping, or disbursement. It would be an in- 
fringement of the just and salutary rule, that requires satisfac- 
tory evidence of the authority of an agent, from him who relies 
on it, to charge the appellants with notice of the dishonor of 
the bill, because their ‘+ financial agents ’’ had knowledge of it, 
in the absence of all evidence of the authority they had con- 
ferred, 

As a general rule, when notice of a fact is necessary to 
fix the liability of a partnership, notice to any one of the part- 
ners is notice to all. This results from the legal nature and 
character of a partnership. Each member re presents not him- 
self, but the partnership in its entirety, or personality. He 
can exercise all the authority, transact all the business, incur 
or discharge all the liabilities, which the partners acting con- 
jointly could, unless restrained by special contract or agree- 
ment. Whatever is known to him and falls within the line of 
partnership business, is necessarily known to the firm. What- 
ever notice is given him, pertaining to partnership affairs, is 
given the partnership. Hence, it was held by this court in 
Brown v. Turner (15 Ala. 832), that a demand of payment of 
a bill of exchange, accepted by a partnership which was sub- 
sequently dissolved, could well be made of an agent of one of 
the partners. On the same principle rests the case of Coster, 
Rohinson & Co. ve. Thomason (15 Ala. 717), in whieh it is 
held, that when a bill, indorsed by a partnership, is dishonored 
after the dissolution, notice to any one of the late partners 
charges all. The general rule is thus stated by the elementary 
writers: ** Notice to one member of a partnership, which in- 
dorses a note or bill, is notice to all, because each partner rep- 
resents the interest of the other partners and of the partner- 
ship.” 1 Parsons Notes & Bills, 502. 

We can perceive no solid reason for refusing to apply this 
general rule. when a bill is made and indorsed by one partner- 
ship, and accepted by another, each partne rship hi wing a com- 


mon member. If the bill is dishonored, it is the default of the 
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acceptors, who are primarily liable to pay it. The object of 
notice of dishonor—of notice of the default —is, that the 
drawer or indorser may have seasonable opportunity of pro- 
tecting himself, by arranging his affairs with the drawer or 
acceptor, — withdrawing any funds he may have transmitted 
for meeting the bill, or taking any other necessary or legal 
step for his protection. The injury which may be consequent 
on the failure to afford the drawer this seasonable opportunity, 
by notice of the dishonor, is the reason of his discharge. 
When the failure works him no injury, he is not discharged, 
for the reason ceases. A drawer who has no funds in the 
hands of the drawee from the drawing to the maturity of the 
bill, is not entitled to notice of its dishonor. Ford v. Womack, 
2 Ala. 368; Varver v. Nance, 5 Ala. 712. So, if the bill is 
accepted for his accommodation. Hvans v. Norris, 1 Ala. 511. 
In these cases, the drawer on the dishonor has no right of re- 
covery against the drawee or acceptor, and no injury ensues 
from the want of notice. A partnership being regarded as an 
entirety; each partner having all the power the partnership 
has; subject to all its duties and liabilities, bound to take 
every step for its protection which any other or all the mem- 
bers could conjointly take, if they so acted, where is the nec- 
essity of giving notice of the dishonor of a bill, when the dis- 
honor is the default of one of the partners? What injury can 
ensue, which his knowledge of the dishonor does not afford him 
full opportunity of providing against, — as full opportunity, as 
if notice was given every other individual member of the part- 
nership? W hy should notice of his own default be required ? 
The only right ‘of recovery, which the drawing partnership has, 
is equit: able. No suit at law could be maintained against the 
defaulting acceptors or drawees ; for in suits by or against a 
partnership, all the partners must be joined, and one person 
would stand in the relation of plaintiff and of defendant. The 
remedy in equity is rather for an accounting, than for the re- 
covery of a spetifie debt. The state of accounts is supposed 
to be known to each partnership, and to each individual mem- 
ber thereof. This equitable remedy the common partner can 
as well pursue, if necessary for the protection of the drawing 
partnership, as any other partner. No possible legal injury 
results from the failure to give the partnership notice of the 
dishonor of the bill, which is already known to one partner, 
and whose knowledge is notice. DPorthouse v. Parker, 1 Camp. 
82. Any other rule seems to us to contemplate a severance 
of the partnership, as if its individual members had distinct 
rights, and antagonistic duties and liabilities, which cannot be 
admitted at law, in transactions involving the rights of third 
persons. In Jacaud v. French (12 East, 317), Jacaud was a 
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partner with Blair in one mercantile house, and with Gordon 
in another. A bill of exchange was indorsed by the one firm 
to the other, and subse quently the indorsers were provided 
with funds which they promised to apply to the satisfaction of 
the bill at maturity. They failed to make the application, and 
the indorsees on the dishonor of the bill sued the acceptors. 
The suit was not maintained. Lord ELLENBOROUGH said: * It 
is impossible to sever the individuality of the person. Jacaud, 
being a partner with Blair, must be considered as having, 
together with Blair, received money from the drawers to take 
up this very bill. How then can he, because he is also a part- 
ner with Gordon in another house, be permitted to contravene 
his own act, and sue upon the bill which has been already 
satisfied as to him. If A. and Bb., partners, receive money to 
apply to a particular purpose, A. and C. in another partner- 
ship could never be permitted to contravene the receipt of it 
for that purpose, and apply it to another.” The principle of 
this decision is the unity of a partnership—the impossibility 
of severing the act of one partner in partnership attairs from 
the act of the partnership. It has a proper application to the 
question we are considering. Notice to Roddy, of the dishonor 
of the bill, must, unless we recognize a severance of partner- 
ship, separate him from it, and treat him as standing in an 
antagonistic relation to it, be deemed notice to the partnership. 
Such was in effect the decision in Porthouse v. Parker, 1 
— 82; Gowan v. Jackson, 20 Johns. 176; Branch Bank 

. Fulmer, 3 Penn. 399. The evidence being undisputed, the 
ha did not err in charging the jury, the appellees were enti- 
tled to recover. 

The charge to the jury as to the measure of the plaintiff's 
recovery worked no injury to the appellants, as the verdict 
does not exceed the amount for which, under the disputed 
facts, they are liable. We find in the record no error author- 
izing a reversal, and the judgment is affirmed. 


Tarver v. Tankersley. 
Citation to Administrator for Final Settlement of Accounts. 


Judgments rendered during late war. — Following the decision of the supreme 
court of the United States (//orn v. Lockhart, 17 Wallace, 570), this court now 
holds, that judgments rendered by the courts of this State during the war, ‘so far 
as they did not impair, or tend to impair, the supremacy of the national author- 
ity, or the rights of citizens under the constitution, are to be treated as valid and 
binding.” 

2. Conclusiveness of probate decree on final settlement of decedent’s estate. — A 
decree of the probate court, rendered on the final settlement of an intestate’s estate 
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at the instance of the administrator, which ascertains each distributee’s share of 
the assets remaining in the hands of the administrator, renders decrees against the 
administrator for the several sums thus ascertained, and recites payment of these 
several sums by the administrator, either to the distributees or their guardians, 
and that ther eby the decrees are satisfied and discharged, —is final and cone lusive, 
and may be ple: aded in bar of a citation to make another settlement, although it 
does not order that the administrator be discharged. 


APPEAL from the Probate Court of Montgomery. 

In the matter of the estate of George W. Tarver, deceased, 
on a citation issued at the instance of Naney ‘Tarver and 
others, distributees of said estate, against I. M. T. Tankersle y, 
the administrator, requiring him to appear and make «a final 
settlement of his administration. The citation was issued on 
the 18th Mareh, 1872, and was duly served; and on the day 
appointed, the 19th April, 1872, the administrator appeared, 
and, without filing any account, pleaded five pleas in bar, set- 
ting up in each a decree rendered by said probate court, on 
final settlement of said estate, on the 4th August, 1862, and 
the payment by him of the several distributive shares as 
thereby ascertained. The distributees demurred to these sevy- 
eral pleas, because none of them alleged or showed that the 
administrator was thereby discharged, but their demurrers 
were overruled; and they then took issue on the pleas, and 
went to trial before the court. On the evidenee addueed, the 
court found the issue in favor of the administrator, and ren- 
dered judgment accordingly, discharging him from further 
accounting, and imposing the costs of the proceeding on the 
distributees at whose instance it was instituted. The ruling of 
the court on the demurrers, and the final decree, to which an 
exception was reserved by the distributees, are now assigned 
as error. 

The said decree of August 4th, 1863, is as follows: ‘ The 
application of F. M. T. Tankersley, administrator of the estate 
of George W. Tarver, deceased, for the allowance of his  ae- 
counts and vouchers for a final settlement of said estate, eom- 
ing on for a hearing; and it appearing that notice of this 
settleme nt and the day set for the hearing thereof has been 
given, by publication for three successive weeks in the JJont- 
gomery ‘Advertiser, a ne wspaper published in said county of 
Montgome ry, notifying all persons interested to be and appear 
before a court to be held on the 4th August, 1863, to show 
cause why said account should not be allowed ; and now comes 
D. P. Lumpkin, guardian ad litem of all the minor heirs, and 
denies and contests the said account; whereupon the court 
proceeds to examine said account, and finds the same to be 
correct ; and it is therefore ordered, adjudged, and decreed, 
that said account be allowed. And it appears from said aec- 
count, thus allowed, that there is a balance due of $392.58 ; of 
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which said amount, Mrs. Sarah Tarver, the widow, is to receive 
one fifth part, or $178.50; and it is therefore ordered, that 
said Sarah Tarver recover of said administrator said sum of 
$178.50. But, said Sarah Tarver having acknowledged a 
credit of $100, and a receipt in full for the balance, it is or- 
dered that said judgment be entered satisfied and discharged 
of record. It is ordered, also, that Hampton Tarver recover 
of said administrator the sum of $102.01, for which execu- 
tion may issue; but said Hampton Tarver, coming into open 
court, acknowledges a credit of $100, and a rece ipt. in full for 
the balance ; and - it is therefore ordered, that said judgment be 
entered satisfied and discharged of record,” &c.; and similar 
orders were made in the case of each distributee. 


E_MoreE & GUNTER, for appellants. —1. The pleas no- 
where showed that the administrator was discharged by the 
decree from further accounting, although distribution was 
made of all the assets in his hands. This was necessary to 
protect him against liability to another settlement. Harrison 
v. Harrison, 39 Ala. 502; Simmons v. Price, 18 Ala. 407; 
Matthews v. Douthitt, 27 Ala. 278. 

The settlement set up as a bar in this case was rendered 
during the war, and, consequently, is not conclusive. Martin 
v. Hewitt, 44 Ala. 418; Moseley v. Tuthill, 45 Ala. 621; 
MeSwean v. Faulks, 46 Ala. 610; Johnson v. Autrey, at Jan- 
uary term, 1572. 


Watts & Troy, with SAyre & GRAVES, contra. — 1. If 
the settlement of August, 1863, had been made by a * loyal ”’ 
eourt, It would have been final and conelusive until reversed 
on error or appeal, or set aside for fraud by some competent 
tribunal. Watt v. Watt, 37 Ala. 543; Modawell v. Holmes, 
40 Ala. 391; Horn v. Bryan, 44 Ala. 496; Chappell v. Wil- 
liamson, at January term, 1873; MeGehee v. Lomax, at Jan- 
uary term, 1575. 

That decree was, under the latest decisions of this court, 
wut cas the judgment of a foreign court, which is valid until 
set aside or reversed. Griffin v. Ryland, 45 Ala. 688; Foster 
v. Moody, at June term, 1872; MeGehee v. Lomax, at Janu- 
ary term, 1872; Bibb § Falkner v. Avery, 45 Ala. 688. The 
latest decisions of the supreme court of the United States, 
which are conclusive on this court, place such judgments on 
higher ground, and hold them to be valid and binding, except 
when the ‘y contravene some provision of the constitution or 
laws of the United States. Horn v. Lockhart, 17 Wallace, 


570. 
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PETERS, C. J.— The facts set up in the pleas in this case 


are substantially the same as those which were presented by 
the petition in the case of Griffin v. Ryland, 45 Ala. 688. In 
that case, the judgments of the rebel courts were placed on the 
footing of foreign judgments. In a recent case before the 
supreme court of the United States, Justice Fre_p, as the 
organ of the court, said: ** We admit that the acts of the sev- 
eral states in their individual capacities, and of their different 
departments of government, executive, judicial, and legislative, 
during the war, so far as they did not impair, or tend to impair 
the supremacy of the national authority, or the rights of citizens 
under the constitution, are in general to be treate ed as valid and 
wom Horn v. Lockhart, 17 Wallace, 570. The pleas show 
that there was a final settlement of T: ankersley’ s administra- 
tion of Tarver’s estate, regularly made, in the rebel court. of 
probate, and a distribution of the residue remaining in the 
hands of the administrator among the persons who were enti- 
tled to the meee, and that the several distributive shares thus 
ascertained were fully paid. This discharged the administra- 
tor from Githice accounting, particularly as this proceeding 
does not appear to have been instituted under Ordinance No. 
40 of the convention of 1867, entitled ** An ordinance to allow 
widows, orphans, and others to review the validity of sales and 
settlements of estates made by guardians, trustees,” &c., passed 
February 6, 1867. Acts 1868, pp. 187-8; 45 Ala. 688, 691. 
The answers to the plea do not show that any right of the 
appellants, under the constitution of the United States, was 
assailed or disregarded by the act of the rebel court set up 
in the pleas. In such case, the pleas were sufficient, and the 
demurrers were properly overruled. On the issues joined, the 
pleas were fully est: ablished by the proof adduced, 
The judgment of the court below is aflirmed, with costs. 


Bogan v. Daughdrill. 


Bill in Equity for Specific Performance of Contract for Sale of Lands, 
and Injunction of Judgment in Hjectment. 


1. Specific performance ; when matter of right. — The specific performance in 
equity of a contract in writing for the sale of real estate, if the contract is certain, 
fair in all its parts, founded on an adequate consideration, and capable of execu- 
tion, is as much a matter of right, as damages for its breach in a court of law. 

2. Same; variance and uncertainty, in pleadings and proof, as to vendor’s interest 
in land. — In decreeing the specific performance of a contract for the sale of lands, 
the court can only compel the vendor to convey his title and interest in the land, 
whatever that may be; consequently, vagueness and uncertainty in the pleadings 
and proof, or a variance between them, as to whether the vendor covenanted to 
convey the entire interest in the lands, or only his undivided interest, is no ob- 
stacle to a specific performance to the extent of his interest. 

Vou. LI. 











1874. | OF ALABAMA. 313 


[Bogan v. Daughdrill.] 


3. Award as to matters outside of submission. —In general, an award which goes 
beyond the submission, and decides matters not embraced in it, is valid as to the 
matters submitted, and void only as to the excess. 

4, Specific performance as to part only of land claimed. — Under a bill for the 
specific performance of a contract for the sale of four hundred acres of land, the 
complainant may have a specific performance as to eighty acres only. The dis- 
crepancy, in sue h cases, is not a matter by which the defendant can be injured, and 
he cannot complain of it. 

5. Chancellor's deerce on question of fact. — The chancellor’s decision on a ques- 
tion of fact will not be reversed on error or appeal, unless there is a decided pre- 
ponderance of the evidence against its correctness. 


APPEAL from the Chancery Court of Cherokee. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 17th September, 1870, 
by James H. Daughdrill, against Henry S. Bogan and James 
L. Webb; and sought the specific performance of a contract 
for the sale of a tract of land, of which the complainant was in 
possession under his alleged purchase from the defendants, and 
an injunction of a judgment in ejectment, which they had re- 
covered against him for the land. The tract of land, which 
had be longe d to the defendants jointly, was described in the 
bill as the north half of the southeast quarter of section 18, 
the southwest quarter of section 17, township 10, and the 
southwest quarter of section 24, township 9, range 10, contain- 
ing four hundred acres, more or less. The chancellor held, on 
final hearing on pleadings and proof, that the complainant was 
entitled to a specific performance, against both of the defend- 
ants, as to the west half of the southeast quarter of section 18, 
and rendered a decree accordingly ; and his decree is now as- 
signed as error. The material facts are stated in the opinion 
of the court. 


Warrs & Troy, for appellants. —1. The jurisdiction to 
enforce a specific performance is not compulsory, but discre- 
tionary. A specific performance will not be decreed, unless 
the contract is just and reasonable, and founded on an ade- 
quate consideration. Gould v. Womack, 2 Ala. 83; Ellis v. 
Burden, 1 Ala. 459; Andrews v. Andrews, 28 Ala. 432. Nor 
where the performance would be unconscionable, or where the 
bargain is hard and unreasonable. Casey v. Holmes, 10 Ala. 
777; Hays v. Hall, 4 Porter, 374; Delaze v. Haggard, 16 
Ala. 156. 

There are several fatal variances between the allegations 
and proof. Elerbe v. Ellerbe, 42 Ala. 643; Carter v. Thomp- 
son, 41 Ala. 375; Blackwilder v. Loveless, 21 Ala. 371. 

3. The arbitration does not help the complainant’s case. 
Webb is not bound by it, because he was no party to it; and 
Bogan is not bound by it, because it went beyond the submis- 
sion. Moreover, the aw: id has been set aside by a court of 
competent jurisdiction. 
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4. The chancellor perpetually enjoins a judgment at law for 
four hundred acres of land, and yet decrees a specifie perform- 
ance as to eighty acres only. 


Rick, CuHitton & JONES, contra, cited Causey v. Driver, 13 
Ala. 818; Chapman v. Glassell, 18 Ala. 50; Calloway v. 
McElroy, 3 Ala. 406; Greenlee v. Gaines, 18 Ala. 198; John- 


od 


son v. Johnson, 5 Ala. 97. 


BRICKELL, J. — The object of the bill is the specific per- 
formance of contracts of purchase of real estate, made by the 
complainant with the defendants. From the ple adings and 
proofs it appears, that the defendants, Bogan and Webb, 
jointly owned a tract of land, on which was located a steam 
saw-mill, and other fixtures, and that they separately made a 
sale of their respective interests to the complainant. The con- 
tract with Bogan was reduced to writing, in the form of a bond 
for title, by which he covenanted to convey to the complainant 
on the payment of the purchase-money. The contract with 
Webb was by parol. 

1. When a contract respecting real estate is in writing, is 
certain, fair in all its parts, founded on an adequate consider- 
ation, and ec apable of execution, a specific performance in a 
court of equity is as much a matter of right, as damages for its 
breach in a court of law. 2 Story’s Equity, § 751; Willard’s 
Equity, 262; Rogers v. Sanders, 16 Maine, 97. 

The answer of Bogan admits the sale to complainant, and 
its terms, as alleged in the bill. It also admits the execution 
of the bond for title, but denies that he thereby covenanted to 
convey any other or greater interest in the lands than he had, 
which was an undivided half interest. The bond for title has 
been lost, and the allegations of the bill, as to the extent of its 
covenants, are loose and vague — whether it was a covenant 
by Bogan to convey the entire title, or only an undivided half 
interest. No demurrer to the bill, because of its vagueness in 
this respect, was interposed. The proof is not more definite 
than the allegations of the bill. Is the uncertainty of the bill 
and evidence in this respect an obstacle to the specific perform- 
ance of the contract? A correspondence between the plead- 
ings and proofs is more rigidly exacted in cases of specifie per- 
formance, than in perhaps any other class of eases of which a 
court of equity has jurisdiction. The contract of which per- 
formance is sought must be clearly alleged and ok ; and its 
terms must be so specific and distinct, as to leave no reasonable 
doubt of their meaning. The jurisdiction to enforce specific 
performance is cautiously and carefully exercised, and the court 
must clearly see that it is enforcing the contract the parties 
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made, of which the pleadings must give distinct information, 
and not a contract which it may make for them in the solution 
of vague, uncertain, doubtful, or conflicting testimony. Avery 

v. HNehols, 18 Ala. 353; Goodwin v. Lyon, 4 Port. 297. These 
two cases are illustrative of the rule. In the first, there was 
a parol contract for the sale of land, specifie performance of 
which was sought. The purchi ise-money was partially unp: aid, 
rage the proof left it uncertain whether it was payable in four 

r five annual instalments. Because of the uncertainty of the 
sical in this respect a specific performance was refused. But 
the court say, if the purchase-money had been fully paid, the 
necessity of alleging and proving the time when it was payable 
would, perh: ups, he we been superseded. In the other case, per- 
formance of a parol contract for the sale of lands was also 
sought. The proofs were uncertain and contradictory as to its 
terms, both as to amount and time of payment of the purchase- 
money, which was unpaid in part, though the vendee had taken 
possession. 

The manifest difference between those cases and this is, that 
in each of them a material element of the contract, an element 
which the court must have compelled to be performed, was left 
in doubt. In neither of them, could the court properly render 
a decree, which did not compel the payment of the purchase- 
money. No computation of this could be made, unless the 
time of payment was definitely ascertained. In this 2aSe, 
whether the bond for title bound the defendant Bogan to con- 
vey a perfect title, an entire title to the lands, or bound him 
only to a conveyance of his undivided interest, it is incapable 
of specific performance in a court of equity, except to the ex- 
tent of his interest. It would furnish a ground for damages at 
law, that he could not convey to the extent of his covenant ; 
or, in a proper case, would, in a court of equity, furnish a 
ground for the rescission of the contract of pureh: ise. When 
specific performance is sought, the party seeking it is entitled 
only toa conveyance of such interest as the ve aidioe hi _ and can 

rightfully convey. Fry on Specific Performance, $$ 299, 300. 

The legal effect of the bond for title, so far as it can enter into 
the decree sought in this case, is ng same, whether it cove- 
nanted to convey the entire title, or only the title of the cove- 
nantor. It can here have no other ate ration, than to entitle the 
coven: intee to a specifie performance, to the extent of the cov- 
enantor’s interest. Therefore, a discrepancy in the pleé udings 
and proofs, as to whether it contained a covenant for the entire 

title, or only for the title of the vendor, is not material. It can- 
not affect the decree, or the rights of the pe arties in this suit. 
Drury v. Conner, 6 Harris & Johns. 488; 3 Parsons on Con- 


tr ac ts, 304. 
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3. The part of the purchase-money not paid at the time of 
the sale, agreed to be paid to Bogan, was payable in Confeder- 
ate treasury-notes. It was not “paid at the close of the war, 
either wholly or partially. The parties were disputing as to 
the amount which was unpaid, and as to the extent of the pur- 
chaser’s liability. They submitted their dispute to arbitration, 
and the arbitrators awarded the purchaser should pay Bogan 
a specific sum, and that he should convey one hundred and 
sixty acres of the land, including the parcel on which the mill 
and fixtures had been located. It is insisted that the award is 
void, because it directs a conveyance of the land, and this is a 
matter not embraced in the submission. An award must con- 
form to the submission. That is the limit of the authority 
conferred on the arbitrators, and in so far as it is exceeded, the 
award is void. But, when an award covers the matters sub- 
mitted, and embraces others not submitted, as a general rule it 
is valid as to the matters submitted, and void only as to the 
matters not submitted. It is void only for the excess of 
authority. Caldwell on Arbitration, 276. Conceding to the 
defendant Bogan the invalidity of the award, so far : as it di- 
rects a conveyance of the land, its v: ilidity, so far as it deter- 
mined and declared the amount of the purch: ise-money, is not 
affected. With the award, to that extent, the complainant 
offered to comply, but his offer was rejected. 

As to Bogan, then, we think a contract fair in all its parts, 
certain, founded on an adequate consideration, and capable of 
performance, is established, entitling the complainant as against 
him to a specific performance. 

4. It is said the bill avers a contract for the sale of more 
than four hundred acres, while the chancellor renders a decree 
enforcing it as to eighty acres only; that if the proofs entitled 
the complainant to a decree for eighty acres only, then there 
was a discrepancy between the pleading and proof, as to 
the subject-matter of the sale, which is fatal to the decree. — It 
is a general rule, at law and in equity, that a plaintiff may be 
permitted to recover a part only of what he claims — that he 
shall not be turned out of court, when the proofs fix his right of 
recovery, but lessen its measure from that averred in his plead- 
ing. In the case of Graham v. Gates (6 Har. & Johns. 229), 
a bill was filed seeking specific pe formance of a contract, as 
alleged, for the purchase of a lot of ground known as “ Hamp- 
stead Hill,” in the city of B altimore. The proofs established 
the complainant’s right to a part only of the land, and the 
court decreed him relief to the extent authorized by the proof. 
So, in Drury v. Conner, before cited, a conveyance of a parcel 
of land known as * Oliver’s Neck,” was claimed. The proofs 
entitled the complainant to an undivided fourth part only, and 
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it was decreed him. These decisions seem to us well founded 
in principle. The party of whom specific performance is 
sought, cannot be injured, when a decree is rendered against 
him only to the extent of a clearly defined and established lia- 
bility. It would not savor of good conscience to permit him 
to escape from that liability, because he had been charged with 
a greater. This discrepancy between the pleadings “and de- 
cree not material. 

. As we have said, the contract with the defendant Webb 
was . by parol. The bill alleges, that the complainant pur- 
chased Webb’s interest for the sum of two thousand dollars, 
payable in Confederate treasury-notes; that by a subsequent 
agreement, the sum to be paid was reduced to one thousand 
dollars, which the complainant had paid. The answer denies 
that any such contract of sale was made, and avers that the 
contract was for the payment of three thousand dollars, of 
which one thousand dollars is unpaid, and exhibits complain- 
ant’s note for the payment thereof. ‘There is evidence support- 
ing the allegations of the bill, and there is evidence supporting 
the statements of the answer. On error, the presumption is 
maintained, that the decree or judgment of which revision is 
sought, is correct. This presumption must be clearly repelled 
by the party claiming a reversal of the decree. It is indulged, 
whether the error complaine «l of is a matter of law or a matter 
of fact. It is rather strengthened by the reluctance of appellate 
courts to disturb the judgme nts or decrees of primary courts, on 
mere questions of fact. We have carefully examined the evi- 
dence on this point. It is conflicting, and, in some respects, un- 
certain. We cannot say there isa clear, decided preponderance 
against the conclusion attained by the chancellor. If we dif- 
fered from him, as to the weight of the evidence, the presump- 
tion we are compelled to indulge would arise. Not. satisfied 
that there is a decided preponderance of evidence against the 
conclusion of the chancellor, that the allegations of the bill 
are sustained, we cannot reverse the decree. Phillips v. Phil- 
lips, 30 Ala. 63; Kennedy v. Marrast, 46 Ala. 161. 

The decree is affirmed. 
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Davidson v. Lanier. 


Bill in Equity by Wife, for Injunction against Sale under Mortgage of 
Property belonging to Statutory Separate Estate. 

1. Mortgage by husband and wife of statutory separate estate. — Under the statutes 
regulating the separate estates of married women, as judicially construed by this 
court, a married woman cannot, by joining with her husband in a mortgage of 
lands belonging to her statutory separate estate, to secure a debt contracted by her 
husband, impose any liability upon herself personally, or upon her property. 

2. Purchase of lands by husband for wife. — Tf the husband is indebted to the wife 
for moneys belonging to her statutory separate estate, which he has received and 
used, he may lawfully purchase and pay for lands, and take the title in her name, 


in payment of such indebtedness ; and a court of equity will uphold the transaction 


as against his creditors. 

3. Gift by husband to wife. — A gift, or voluntary conveyance, by a husband to 
his wife, if not made with a fraudulent intent, can only be set aside at the suit of 
existing creditors. 

4. Kyuitable right of retainer. — If the husband is indebted to the wife, for mon- 
eys belonging to her statutory separate estate which he has received and used, 
and she has in her possession moneys belonging to him, which his creditors seek 
to reach, a court of equity will allow her to retain the amount of her own debt. 


APPEAL from the Chancery Court of Butler. 
Heard before the Hon. ADAM C. FELDER. 


GAMBLE & POWELL, for appellant. 
Herbert & BUELL, contra. 


PETERS, C. J.— The bill in this case is filed-by Mrs. 
Georgia A. Lanier, by her next friend, against her husband, 
Sampson M. Lanier, and his creditor, Rufus C. Davidson, who 
is the assignee of Henry 8. Abrams, now deceased. ‘The ob- 
ject of the bill is to set aside a mortgage, executed by Mrs. 
Lanier and her husband, to Abrams, on September 27, 1866, to 
secure a debt which the liusband owed to Abrams for borrowed 
money. The mortgage, and the note which it was given to se- 
cure, were transferred to Davidson, and under the power of sale 
contained in the mortgage Davidson proceeded to advertise the 
lands mortgaged, for sale to foreclose. The lands mortgaged 
consisted of a house and lot in the town of Greenville in this 
State; and the title to the same was in Mrs. Lanier, and 
claimed by her as her statutory separate estate. Lanier and 
Davidson both answer the bill; and Davidson turns his answer 
into «a cross-bill against Mrs. Lanier and her husband. Lanier 
admits all the allegations of the bill, and consents to a decree 
in favor of the complainant (Mrs. Lanier). Davidson only 
denies those allegations touching the ownership of the lands 
involved, as set up by Mrs. Lanier as her statutory separate 
estate, and that the mortgage was given to secure a debt of 
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Lanier, and not a debt of Mrs. Lanier, and he insists that the 
debt is that of the wife. It seems that the husband had become 
bankrupt before the cross-bill was filed, but he does not set up 
his discharge in his defence. The case was submitted and 
heard in the court below, upon the bill, cross-bill, answers, 
proofs by deposition, and agreement of senate The learned 
chancellor decreed the relicf asked, and perpetually enjoined 
the sale of the lands under the power in the mortgage, cancelled 
the mortgage as to Mrs. Lanier’s property conveyed therein, 
and dismissed the ecross-bill as to her. From this decree, Da- 
vidson alone appeals. The error assigned is the decree in favor 
of Mrs. Lanier, and dismissal of the ¢ OT eS 

1. There ean be no doubt, on the facts stated in this bill, 
that Mrs. Lanier is entitled to relief. The facts in the ease 
are almost precisely the same as in Wilkerson v. Cheatham, 45 
Ala. 337. In that case, it was decided that a married woman, 
without a separate estate in this State, was still under the com- 
mon-law disabilities of marriage, or coverture; and that her 
contracts, except for necessaries, have no legal obligation. 
And if she is the owner of a statutory separate estate, she can 
only deal with such estate under the powers and limitations 
conferred by the statute. And under these powers and limita- 
tions she eannot be bound as the husband's security for the 
paviment of his debts, nor pledge or mortgage her estate for 
that purpose. No reason is shown why this construction of her 
powers should be.departed from. It is, therefore, adhered to. 
See, also, Cowles ve Marks, 47 Ala. 612. 

?. But, to obviate the force of this decision, it is contended 
by the learned counsel for the appellant, Davidson, that the 
lands included in the morte: we are not, in equity, the property 
of Mrs. Lanier, the complainant 3 ; and that, although the title 
deed is in her name as grantee, vet the parchase-money was 
paid by the husband, out of lis own funds, and not out of the 
funds of her separate estate ; and therefore, in equity, they are 
subject to be seized and sold for the husband's debt. It is eon- 
tended also, that Mrs. Lanier is merely a voluntary donee, and 
not a purchaser for value, and as such entitled to protection. 
This is 2 correct principle, when the evidence sustains the alle- 
gations. Sterry g Wife v. Ard en, | John. Ch. t. (201); Ricker 

Ham, 14 Mass. 188; 1 Story’s Kq. $$ 426 et seg.; Atherly 
on Marr. & Family Settlements, pp. (178), (198). But here, 
the weight of the evidence shows that Lanier, the husband, had 
received several thousand dollars of Mrs. Lamier’s statutory 
separate estate, before the purchase of the lot from Broughton, 
in 1863 or L643 and at that time he had so mueh of her funds 
in his hands, or had used them for his own purposes; or, in 
other words, that he was then indebted to her in the sum thus 
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received by him. It also appears that Mrs. Lanier wished to 

urchase the lot for herself. It was her agent that went to 
Deceit, to open the negotiation for the purchase, for her. 
But its completion was postponed to wait the return of her 
ann, who seems to have been a quartermaster in the Con- 
federate army in the State of Tennessee. The husband was 
then in easy circumstances. He was worth $25,000 above his 
indebtedness. This is Lanier’s testimony, and the testimony 
of his wife, which is wholly uncontradicted. It is now well 
settled, that the husband may pay his wife what he owes her 
as the trustee of her separate estate, either in money, by a — 
on the bank, or by a conveyance of lands. Row land fC ~ A 
Johnson, at January term, ‘1874; Bare lay v. Blocker, “~~ same 
term, 1874. This would be the case, if the husband paid for 
the lands conveyed to her, in lieu of a payment in money, even 
if at the time he was insolvent and owed debts to other ered- 
itors. See cases, supra. 

Here, the testimony shows that the husband was not in- 
debted to Davidson, the appellant, or his assignor, Abrams, at 
the date of the purchase of the lot from Broughton in 1863 or 
1864. He could, then, give the lot to his wife, or permit her 
to purchase it, and give her the money to pay for it, or a draft 
on the bank for the same purpose. Gree v. Walthall, 43 Ala. 
161; Brevard v. Jones, at the last term; Stone 4 Matthews v. 
Gazzam, 4 Ala. 269; Crawford v. Kirksey, at June term, 1872; 
2 Kent, 326, 8327; 8 Wheat. 242. The statute of frauds has ref- 
erence to existing creditors, and not to future creditors, unless 
the conveyance is a contrivance to hinder and delay or defraud 
future creditors. There is no pretence that the latter is the 
case in this instance. Then, the mortgagee, or his assignee, who 
stands in his shoes, cannot invoke the statute of frauds to aid him. 
The gift, if it be a gift, was made long before the debt was 
contracted. Besides, the appellant had notice of Mrs. Lanier’s 
title by the registration of the conveyance to her, Rev. Code, 
§§ 1543 3, 1865. Indeed, upon the allegations of the eross-bill, 
he does not show that he stands in a situation to be entitled to 
any notice. The sale is sought to be made of the mortgaged 
property, under the power in the mortgage, as Mrs. Lanier’s 
property. But the mortgage does not bind her. Wilkerson v. 
Cheatham, supra. And the mortgagee, or assignee, does not 
show that he has been imposed on, by crediting the husband on 
the faith of property held or possessed by him in his own name, 
which really be longed to the wife. He would then be entitled 
to notice of her title. ‘This latter is the case intended to be pro- 
vided against by the statute. Rev. Code, $$ 1557, 1558, 1542, 
1543. Here, Mrs. Lanier holds the title to the lands in con- 
troversy in her own name, and she is in possession of the lands 
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in her own right under her title, which has been duly recorded. 
This is notice to all the world. The vice in the mortgage is, 
that Mrs. Lanier is not bound by it. It is not a question of 
fraud in any sense, but it is one of inability in her to make the 
conveyance for the purpose it was made, — to secure a debt of 
her husband. The wife cannot become security for the hus- 
band, and pledge her property for the payment of his debts. 
The question of notice has nothing to do with such a case. 
Wilkerson v. Cheatham, supra ; Bibb v. Pope, 45 Ala. 190. 

4. Another equity in favor of Mrs. Lanier, which would 
protect her, may be here suggested. Her testimony shows, 
and so does that of her husband, that at the date of the gift of 
the funds to her, to enable her to pay Broughton for the lot 
conveyed in the mortgage, her husband was indebted to her 
for considerable sums of her statutory separate estate, which 
he had before that time received, and used for his own pur- 
poses. Under such a state of facts, a court of equity would 
not compel her to pay her husband’s debt, even out of his 
means in her hands, without allowing her first to retain her own 
debt against him. Sterry & Wife v. ae m, 1 John. Ch. R. 261; 
Verplank et al. v. Sterry & Wife, 12 John. R. 336, marg. page. 
On either ground, the decree below must be sustained. 

From the foregoing authorities, I have not been able to dis- 
cover any error in the decree of the court below, now com- 
plained of. That judgment is, therefore, in all things affirmed, 
with costs of this appeal in this court, and in the court below. 


Bozeman v. Rose’s Executors. 


Bill in Equity for Injunction against Mortgage Sale. 


Measure of damages Sor breac th of contract to de liver specific articles at particu- 
lar an and place. — For the breach of a contract to deliver specific articles ata 
time and place stipulated, the measure of damages is the value of the artieles at 
that particular time and place; and this rale, which is equally applicable at law 
and in equity, is not affected by the subsequent ability of the party in default to 
make delivery, in whole or in part, and his refusal to do so, although the other 
party was willing to accept it. ; 

2. Value of cotton in January, 1865; how ascertained. —In ascertaining the 
value of cotton at Wetumpka, Alabama, on the Ist January, 1865, evidence of the 
relative value of United States and Confederate currency at that particular time 
and place is not inadmissible; but it is not correct to ascertain the value of the 
cotton in Confederate currency, and reduce that to its equivalent in gold or United 
States currency. 

AprrAt from the Chancery Court at Montgomery. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed by Nathan Bozeman against 

the exeeutors of the last will and testament of Howell ‘Rose, 
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we) 


deceased, and sought to restrain them from selling certain 
lands, under a power of sale contained in a mortgage, dated 
the 30th June, 1863, which was given to secure the payment 
of the following obligation : — 

* Wetumpk: al, June 3, 1863. On the first day of January, 
1865, we promise to deliver to Howell Rose, or order, in the 
city of Wetumpka, forty-eight thousand eight hundred and 
forty-six pounds of ginned cotton, packed in bales, and in good 
merchantable order, and the quality to be middling. 

(Signed) ‘* NATHAN BOZEMAN. 
“DPD. W. BozEMAN.” 

The condition of the mortgage was in these words: * But, 
if said obligation shall not be paid, liquidated, and extin- 
guished, in that ease the said Howell Rose is hereby author- 
ized and empowered to take possession of the aforegranted 
premises, and, after advertising the same for sale in some 
newspaper published in the city of Montgomery, for thirty 
days, proceed to sell the same to the highest bidder, at the ar- 
tesian basin in the city of Montgomery: and after paying off 
said obligation, and the expenses “of such sale, if there’ be any 
surplus, pay over the same to the said Nathan Bozeman, his 
heirs, and assigns.” The bill sought an injunction against the 
sale, on the ground that the executors had no authority to sell 
under the mortgage without the decree of a court of chancery, 
ascertaining the amount due under the obligation, and that a 
sale under the mortgage would cast a cloud on the complain- 
ant’s title. 

The defendants answered the bill, and incorporated in their 
answer a demurrer for want of equity, because the complain- 
ant showed that he was guilty of a voluntary breach of the con- 
tract, and because he did not offer to pay ‘the amount due to 
the defendants on account of the breach. The only contro- 
verted question in the case was as to the measure of damages 
which the defendants were entitled to recover on account of 
the complainant's failure to deliver the cotton as stipulated in 
his obligation. It appeared that the complainant had at his 
gin- -house near W etumpka, on the Ist January, 1865, between 
sixty and seventy bales of cotton, which Rose was willing to 
accept in part satisfaction of the obligation, and which the 
complainant promised to deliver, but afterwards refused to do 
so, and sold it in August, 1865, at thirty cents per pound. 
“Tt was admitted, also, that the value of cotton, of the qual- 
ity mentioned in the obligation, at Wetumpka, on the Ist Jan- 
uary, 1865, was not more than two and a half cents per pound 
in gold ; and that the value of gold, as compared with * green- 
backs,’ was as one hundred to one hundred and fifty — that is, 
$100 in gold would buy $150 in ‘ greenbacks,’ or United States 
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treasury-notes ; and that there was at that time no market at 
Wetumpka for cotton in ‘ greenbacks,’ Confederate States 
treasury-notes being the only kind of money then in use as a 
circulating medium in Alabama ; ; and that the meaning of the 
above estimate, as to the value of cotton in gold, is that it 
could be bought per pound for as much Confederate money as 
would buy two and a half cents in gold.” 

On final hearing, on pleadings and proof, including the ad- 
mission of counsel as to the value of the cotton, the chancellor 
held that the complainant was accountable for the sixty bales 
of cotton which he had on hand on the 1st January, 1865, at 
thirty cents per pound, its agreed value on the Ist August, 
1865, amounting to $14,580, and for the residue at its agreed 

value in gold on said Ist January, 1865, amounting to $942.29 ; 

and he perpetuated the injunc tion, on the condition that the 
complainant pay the aggregate of these sums, $15,522.29, 
within thirty days. From this decree the complainant ap- 
peals, and here assigns it as error. 


SEMPLE & Cocke, for appellant. — The true measure of 
damages for the complainant’s breach of contract in this case 
has been settled by this court in two former decisions between 
these same p arties, which are reported in 40 Ala. 212, and 41 
Ala. 678. That the same rule ie apply in equity, see Par- 
sons on Contracts, 4th ed. vol. 2, p. 6; Story on Contracts, 
§ 6333 3 Bla. Com. 451. 


WILLIAMSON & FirzpATrRIck, contra. — The rule for the 
measure of damages between these parties, as laid down in the 
ense reported in 41 Ala. 678, is in conflict with respectable au- 
thorities, which are collected in Sedgwick on Damages, 259-79 ; 
and it should not be extended to cases in which it would eome 
in conflict with well established maxims and principles. Here, 
the party who has wilfully violated his contract, asks a court 
of equity to relieve him from a forfeiture resulting from that 
violation. It is an elementary principle in equity, that he who 
asks relief must do what is equitable. 1 Dan. Ch. Pr. 441-2; 
Martin v. Tenison, 15 Ala. 738. Any other rule than that 
adopted by the chancellor would encourage the violation of 
contracts, and enable a party to take advantage of his own 
wrong. Fanning y. Dunham, 5 John. Ch. 142; Fulton Bank 

Beach, 1 Paige, 429; Davis v. Hone, 2 Sch. & Lef. 348; 
Willard v. Tayloe, 8 Wallace, 507. 


KF. SAFFOLD, J.— The issue made by the parties is 
Pes the measure of damages for the breach of the contract 
by the complainant in not delivering the cotton at the time 
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appointed. The mortgage recites that, on default of the ob- 
ligors in delivering the ‘cotton, the mortgagee may sell the 
premises, and “after paying off said obligation, and the ex- 
penses of such sale,” shall return any surplus to the mortgagor, 
It was proved that the complainant had about sixty bales, or 
somewhat more than one half, of the cotton on the Ist of 
January, 1865, which he sidudiondl until August, 1865, and 
might, at any time during the interval, have delivered accept- 
ably to Rose. He did not deliver any, but sold what he had 
for about thirty cents per pound in August. The proof tended 
to show that cotton was worth in Wetumpka, on the Ist of 
January, 1865, about two and a half cents per pound in gold. 
But the manner of arriving at this valuation was to estims ite 
the value of each in Confederate money. The chancellor de- 
creed, that the complainant should pay the value of the sixty 
bales at the date of his sale, which, by agreement, was fixed at 
thirty cents per pound. He was charged for the remainder 
three cents a pound, its price in U nited States curre ney by 
comparison with Confederate money, on the day it should have 
been delivered. The appellant insists that the latter rule i 
the measure of his accountability for the sixty bales. 

It seems inequitable Hs a debtor should enjoy the profit 
gained by his deliberate breach of contract, with the means of 
partial compli: ince, at least, in his hands, when his creditor is 
willing to accept such performance as he can make. But even 
equity must be governed by rules of larger universality than 
application to a single case. A person, under obligation to 
deliver specific articles at a particular time and place, having 
made up his mind not to do so, will certainly in some way pro- 
tect himself against increased damage from retaining them in 
his own possession. The principle determining his liability 
must have the element of mutuality in its largest proportion. 
In torts, the wrong-doer is discriminated against, because his 
act is a continuing wrong. But, in contracts, the creditor 
would often be unwilling to accept performance after the time. 
He is compensated, as far as the law can do so under a general 
rule, by giving him the value of the artieles at the time when 
they should have been delivered, and interest thereon. This 
doctrine is established by repeated decisions of this court. 
Me Gehee V. Posey. 42 Ala. 3 de 30; Rose’s Ey’ rs Vv. Bozeman, 41 
Ala. 678; Gibson v. Ahcrguis & Wife, 20 Ala. 668; Oswald v. 
Godbold, 20 Ala. 811. 

The manner of ascertaining the value of the cotton on the 
1st of January, 1865, adopted in this case, is incorrect. Evi- 
dence of the relative values of United States and Confederate 
currency is not inadmissible to aid in the determination. But 
it is well known that during the war such articles as were pro- 
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duced in the Confederate States bore no just proportion of 
price to those imported into them, in either currency. For in- 
stance, medicines, being brought from without, sold for as 
much Confederate money as would buy in gold their price out- 
side of the Confederacy, while cotton brought a greater price 
within the Federal lines, in Federal currency, than it did within 
the Confederate lines, in Confederate currency. In Faw v. 
Marsteller (2 Cranch, 10), Judge Marshall said: ‘“ The jury 
ought not to be governed by the particular difficulty of obtain- 
ing gold and silver coin at the time, but their conduct ought to 
be regulated by the real value of the property, if a solid equiv- 
alent for specte had been made receivable in lieu thereof.” 

In computing the damages, no greater valuation should be 
placed on a quantity of cotton equal to that which the com- 
plainant possessed and might have delivered, than on the re- 
mainder. The creditor was not obliged to accept a_ partial 
performance, and the ability of the debtor to pay did not in- 
crease the breach of his contract. The court should find the 
real value of the property at the date when it ought to have 
been delivered, without being governed by the particular diffi- 
culty of obtaining gold and silver coin or United States cur- 
rency. The Federal currency would have satisfied the demand, 
but it was prohibited from circulation by laws which can have 
no recognition in the present courts. This consideration alone 
shows the inequality and error of the mode of finding the value 
practised in this case. 

The deeree is reversed, and the cause remanded. 


New York and Alabama Contracting Co. ». 
Meyer & Co. 


Action on Account, Bank Check, and Bill of Exchange. 


1. Notice of dishonor of bill or check to partner. — When a bank check is drawn 
by a partnership on one of its members individually, the partnership is not entitled 
to notice of its dishonor. 

2. When sworn plea is necessary, denying execution of written instrument sued on.— 
In an action against a partnership, founded on a written instrument, one of the 
defendants cannot, without a sworn plea (Rev. Code, § 2682), adduce evidence 
showing that he was not a member of the firm when the writing was executed ; 
and if evidence of that fact is adduced by the plaintiffs, he cannot claim any ad- 
vantage from it in instructions to the jury. Without a sworn plea, denying the 
execution of the instrument, the partnership is conclusively admitted, and evidence 
to the contrary is outside of the issues. 

3. Construction of bill of exceptions. — A recital in the bill of exceptions, after the 
charges to the jury given and refused, in these words; “The court, against the 
objection of the defendants, allowed the account for the goods mentioned in the 
third count in the complaint, as made out by the plaintiffs, fo go to the jury, and 
the defendants excepted,” — will not be construed to mean that the account was 
permitted to go to the jury as evidence, when that would have been erroneous ; 
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but that they were permitted to take it with them, on their retirement, as one of 
ae papers used on the trial. 

Amendment of complaint. —In an action against several defendants, the com- 
alas may be amended (Rev. Code, § 2808) by striking out a wrong, and insert- 
ing the true christian name of one of them. 


APPEAL from the Cireuit Court of Dallas. 

Tried before the Hon. M. J. SAFFOLD. 

This action was brought by M. Meyer & Co. against the ap- 
pellant, a partnership alleged to be composed of J. W. Lapsley, 
D. C. Smiley, H. S. Poor, John Everett, P. D. Roddy, W. R. 
Bills, Thos. ‘K. Ferguson, and Edward G. Barney ; but the 
complaint was amended during the trial, by leave of the court, 
by striking out Hdward, and inserting Elijah, as the christian 
name of said Barney. The complaint contained five counts. 
The first was on an account for goods sold and delivered by 
plaintiffs to defendants on the 1st January, 1871, amounting 
to $1,761.78; the second, on an account for $838.78, for goods 
sold and delivered by plaintiffs to defendants on the 25th June, 
1870; the third, on a check for $1,500, drawn by the defend- 
ants, by the name “For N. Y. & Ala. Contr. Co., by E. G. 
Barney, sup.,” on the 9th July, 1870, on Thos. K. Ferguson, 
in favor of Rozell & Nagle, or order, and indorsed by them to 
the plaintiffs ; the fourth, on a bill of exchange for $458.83, 
drawn and indorsed by plaintiffs on the %th July, 1870, and 
accepted by the defendants ; and the fifth, on an account stated 
between plaintiffs and defendants on the Ist January, 1871, 
for $5,000. The third count alleged, that the check, not being 
paid when presented, was protested for non-payment, of which 
defendants had due notice. The summons and complaint were 
executed on Lapsley, Smiley, Ferguson, and Bills. Ferguson 
and Bills only appeared, and pleaded the general issue ; and 
the bankruptcy of said Ferguson was afterwards suggested, and 
admitted. 

On the trial, as the bill of exceptions states, the plaintiffs 
offered in evidence the bank check and bill of exchange de- 
eribed in the third and fourth counts of the complaint, * and 
proved that the goods mentioned in the complaint were sold 
and delivered by plaintiffs, on or before the dates mentioned in 
each count of the complaint, to the duly authorized agents of 
said New York and Alabama Contracting Company, and were 
worth the prices therein claimed ; also, that at the time said 
check was drawn, and said debt contracted, said Thos. K. Fer- 
guson was a banker in the city of Selma, and was a member 
of said contracting company ; that said Lapsley, Smiley, Poor, 
Everett, Roddy, Ferguson, and Barney were members of said 
company from its original foundation in 1869, and said W. R. 

Jills became a member about July, or August, 1870 ; that 
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said company was engaged in building and operating the Selma 
and Gulf Railroad, and bought these supplies for that pur- 
pose ; that after said check was indorsed to plaintiffs, they two 
or three times requested said Ferguson to pay it, and he promised 
to do so, but did not pay it. It was in evidence, also, that said 
IX. G. Barney came into plaintiffs’ store, and inquired the 
amount due to them from the said company, and promised to 
pay the same.” 

“This being all the evidence,” the court charged the jury 
as follows: “If the evidence shows that any portion of the 
plaintiffs’ demand was an account contracted with said defend- 
ant company at a time when said W. R. Bills was not a mem- 
ber of the partnership, there can be no recovery in this case, 
against any of the defendants, as to such account. But this 
does not apply to any written instrument which is the founda- 
tion of the suit. Such instrument must be taken to have been 
executed by the company as described in the ple: idings, until 
the same is denied by a plea verified by affidavit ; and until 
this is done, the instrument must be taken as having been exe- 
cuted by all the defendants, and as evidence of the existence 
of the debt, and that it was made for a sufficient considera- 
tion.” 

* The plaintiffs then, by leave of the court, withdrew the 
account contracted prior to the 25th June, 1870, as set out in 
the first count of the complaint. The defendant excepted to 
the charge so given by the court, and requested the court to in- 
struct the jury as follows: 1. * That if they believed, from 
the evidence, that W. R. Bills was not a member of the part- 
nership sued when the several contracts sued on were made, 
then they must find for the defendants.’ 2. ‘That if plain- 
tiffs have sued on contracts made before W. R. Bills became & 
partner, and on contracts made after he became a_ partner, 
then they must find for the defendants; that the admission of 
anew member into a partnership is a dissolution of the part- 
nership, and the foundation of a new partnership, and such 
new member is not, without a special undertaking and valua- 
ble consideration, liable for the debts made before he became a 
partner; that such new partner cannot be made liable on writ- 
ten contracts, in an action such as this.’ 3. * That the plain- 
tiffs are not entitled to recover on the bank check offered in 
evidence, unless the jury believe, from the evidence, that it 
Wis prese ted to said Thos. K. Ferguson in a reasonable time 
after it came into plaintiffs’ hands, “and notice of its non- pay- 
- nt was given to the defendants other than said Ferguson.’ 

‘That the plaintiffs are not entitled to recover on the bank 
a offered in evidence, unless notice of its non-payment was 
given to the defendants other than said Ferguson.’ The court 
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refused each of these charges, and the defendants excepted to 
their refusal.” 

The amendment of the complaint, the charge given by the 
court, and the refusal of the several charges asked by the de- 
fendants, are now assigned as error. 


JOHN WHITE, for the appellants. 
Pettus & DAWSON, contra. 


BRICKELL, J.— It is settled by the decision in the case 
of the New York & Ala. Contracting Company v. Selma Sav- 
ings Bank, at the present term, that notice of the dishonor of 
the check drawn by the appellants on Ferguson, one of their 
papereneen, is not necessary to fix their liability. 

2. At common law, when suit was founded on a written in- 
strument, the onus of proving its execution by the defendant 
rested on the plaintiff. To obviate the delays incident to the 
common-law rule, and the surprise to which the plaintiff was 
always subject under the operation of this rule, by being com- 
pelled, by the interposition of pleas wholly unfounded in fact, 
yet involving this issue, to make proof of this fact, the territo- 
rial statute of 1811 made all written instruments, the founda- 
tion of suit, evidence, unless their execution was put in issue 
by a sworn plea. The invariable construction of that statute 
was, that when a written instrument was the foundation of 
suit, its execution was not a matter in issue, unless it was de- 
nied by a verified plea. When such plea was not interposed, 
the execution was, in effect, conclusively admitted of record 
by the defendant. Observing this construction, it was held 
by this court, in Fowlkes & Co. v. Baldwin, Kent § Co. (2 
Ala. 705), that one of several defendants, sued as partners, 
could not offer evidence that he was not a partner, without a 
verified plea denying the execution of the instrument. The 
terms of the statute of 1811, and of the statute now of force 
(Rev. Code, § 2682), are so similar, that this court has held the 
construction of the former statute must be applied to the lat- 
ter. Ala. Coal Mining Co. v. Brainard, 35 Ala. 476. It ean- 
not be important whether a defendant seeks to dispute the ex- 
ecution of the note on independent evidence offered by himself, 
or on evidence which the plaintiff may have introduced in the 
progress of the trial. The evidence is not available to him, 
because the fact itself is not an issue before the jury. There 
is no pleading putting it in issue, and, of consequence, nothing 
on which the verdict of a jury can be predicated. The fact of 
execution is admitted of record, for all the purposes of the 
suit and the trial. There was, of consequence, no error in the 
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rulings of the court on this point. Bills was to be esteemed a 
partner, and the written instruments as the acts of the part- 
nership, binding on him, he not having contested the fact by 
a sworn plea, the only mode of contesting it which the law 
allows. 

3. We do not understand from the bill of exceptions that 
the account, or the list of items of charge claimed by the 
plaintiffs, was allowed to go to the jury as evidence. If it 
was, it was certainly inadmissible. Grant v. Cole, 8 Ala. 515. 
It appears that the plaintiffs offered evidence tending to estab- 
lish the correctness of the account, and, so far as the record 
discloses, no evidence controverting it was offered by the de- 
fendants. The bill of exceptions then recites the charges 
given and refused, to which exceptions were reserved, and con- 
cludes: ** The court, against the objection of the defendants, 
allowed the account for the goods mentioned in the third count 
in the complaint, as made out by the plaintiffs, to go to the 
jury; and the defendants excepted.” The bill of exceptions 
abstains from reciting that the account was allowed to go to 
the jury as evidence. It would not be fair to the circuit court, 
or just to the parties, or in accordance with the uniform rule 
which this court observes, for us to presume, in the absence of 
the statement that such was the fact, that the court, in viola- 
tion of law, permitted it to go to the jury as evidence. The 
fair intendment is, that when the jury were about retiring, 
they were permitted to take the account with them, not as 
evidence, but as a paper used on the trial, that they might, on 
a comparison of its charges with the evidence, determine to 
what extent it was proved, and for which, if any of its items, 
they would render a verdict. 

4. The amendment of the complaint, by striking out the 
wrong, and inserting the true christian name of one of the 
defendants, was properly allowed. 

The judgment is affirmed. 


Mobile and Montgomery Railroad Company ». 
Smith. 


Detinue for Three Bales of Cotton. 


1. Substitution of lost record ; notice of motion, and recitals of record as to service 
of process. — Where the summons and complaint, having been lost before final 
judgment, are substituted on motion, and the substituted papers show that the 
original process was served on the defendant, he cannot complain on error that he 
had no notice of the motion to substitute, nor can he contradict the recitals of the 
record as to the service of process on him. 

2. Form of judgment against two, when one only appears and pleads. —In an 
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action against two defendants, both of whom are served with process, if only one 
appears and pleads, and judgment on verdict is rendered against both, this is a 
mere formal defect (Rey. Code, § 2811), which will not work a reversal, if the 
complaint contains a substantial cause of action. 


APPEAL from the Cireuit Court of Conecuh. 

Tried before the Hon. P. O. HARPER. 

The transcript in this case shows that, at the March term of 
said circuit court, 1867, Hon. JNo. K. HENry presiding, the 
following judgment was rendered : — 

“ Chesley C. meee | Came the plaintiff, by his attorney, 
v. -and suggests to the court that the orig- 

Lemuel Harville. ) in: ul papers in this case have been de- 
stroyed by fire, and moves the court for leave to substitute 
new papers, in lieu of those destroyed. And the plaintiff 
having proved, to the satisfaction of the court, that the papers 
so proposed to be substituted are true and correct copies of the 
original papers; it is therefore ordered by the court, that the 
papers now presented be, and the same are hereby filed, and 
the cause continued by the defendant.” 

The papers so substituted, as set out in the record, are a 
summons and complaint in an action of detinue for three bales 
of cotton, brought by Chesley C. Smith, against Lemuel Har- 
ville and the Alabama and Florida Railroad Company. The 
summons is dated the 18th February, 1866, and is returned 
by the sheriff, * Executed by serving a copy of this summons 
and complaint on Lemuel Harville, February 25, 1866; and 
there is also a return of service on the president of the railroad 
company on the 31st October, 1866. At the March term, 
1868, the railroad company appeared, and pleaded non detinet. 
At the October term, 1868, it was ‘* ordered by the court, that 
the defendants have leave to continue the cause, on the pay- 
ment of all costs.” After this, the cause was continued by the 
railroad company, at several successive terms, on account of 
the absence of Lemuel Harville as a witness. At the March 
term, 1871, the complaint was amended, by striking out the 
name of the Alabama and Florida Railroad Company, and 
inserting that of the Mobile and Montgomery Railroad Com- 
pany. At the October term, 1872, the following judgment 
was rendered in the cause : — 





“Chesley C. Smith ) Came the parties, by their attorneys, 
v. and issue being joined on the pleas ‘of 

Lemuel Harville, | the defendants, thereupon came a jury,” 
and Mobile and ( &c., “ who, upon their oaths, do say, 
Montgomery Rail- | ‘ We, the jury, find for the plaintiff, and 
road Company. assess the value of the three bales . 


cotton sued for, as follows: one bale at $233.10, one bale < 


$224.55, and one bale at $207.45; and we also assess Pm 
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plaintiff's damages at $350.28.’ It is therefore considered by 
the court, that the plaintiff do have and recover of the defend- 
ants the said identical three bales of cotton sued for, or the 
sum of $665.10, the alternate value of the said bales of cotton, 
together with the further sum of $350.28, for his damages for 
the detention of the said three bales of cotton, together with 
the costs in this behalf expended,” &e. 

On a subsequent day of the same term, on motion of the 
railroad company, the judgment entry was corrected and 
amended, ‘so as to show that Lemuel Harville did not appear, 
in person or by attorney, and had never appeared in court by 
any attorney, ‘and had never filed any plea; and that he was 
not called at this term of the court, but was called at the last 
term; and that no judgment had ever been rendered against 
him in this case, either by default or nil dicit.” 

The appeal is sued out by the defendants jointly, and they 
jointly and severally assign as error: ‘1. That the court 
erred in rendering judgment against Harville, who was not 
present, either in person or by attorney, and had not put in 
any plea. 2. The court erred in substituting the summons 
and em as to Harville, who had no notice, it not ap- 
pearing that he was even in court. 3. The judgment against 
both defendants is erroneous, because one of them never ap- 
peared, pleaded, or was served. 4. The judgment is unau- 
thorized by the verdict. 5. The verdict is too uncertain to 
support the judgment.” 


Herpert & BUELL, with S. F. Rice, for appellants, cited 
Me Nissack vy. Davis, 18 Ala. 315; Murray v. Tardy, 19 Ala. 
710; MeCurry v. Hooper, 12 Ala. 826; Wilkinson v. Bran- 
ham, 5 Ala. 608; Doswell vy. Stewart, 11 Ala. 629; Boaz v. 
Heister, 6 Serg. & R. 18; 12 Johns. 434; 1 Coxe, N. J. 54; 
4+ Rand. 386. 


Warts & Troy, with S. J. CuMMING, contra, cited Ortez 
v. Jewett, 23 Ala. 662; Y¥ onge ¥ . Broxson, 23 Ala. 689 + Thoma- 
son v. Groce, 42 Ala. 431; Stephe ns v. Westwood, 25 Ala. 
717: Rowan v. Hutchinson, 27 Ala. 328; Wittick v. Traun, 
27 Ala. 565, 571; Hair v. Moody, 9 Ala. 399; Byrd v. Me- 
Daniel, 26 Ale. 582: Brooks v. Maltbie, 4 Stew. & P. 96. 


PETERS, C. J. —One of the objections to the judgment 
in this ease is, that there was no service of the summons and 
complaint on the appellant, Harville, and no appearance on 
his behalf, or by him in person. Whether a defendant has 
been served with process or not, or whether he has appeared 
by attorney or in person or not, must be shown by the record. 
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In this case, there was a substitution of the summons and com- 
plaint after service, on motion for that purpose. In this sub- 
stituted record there is this entry, next after the receipt of the 
summons and complaint by the sheriff; that is to say: ‘* Exe- 
euted by serving a copy of this summons and complaint on 
Lemuel Harville, February 25th, 1866.” (Signed) “ Wm. 
M. Strange, sheriff.” Besides this, the record also shows that 
the suit was commenced on February 18, 1866. There was no 
objection to this entry of service in the court below ; and there 
is nothing in the transcript that shows that it was untrue. It 
cannot, then, be permitted to be contradicted. This shows 
that Harville was properly served with process, and was prop- 
erly in court. Where it appears from the substituted record 
that both the defendants had been served with process, before 
the destruction of the original record, it is not necessary that 
the order of substitution should show that the defendants had 
notice of the motion to make the substitution. After the ser- 
vice of process, the parties are in court, and so continue until 
the cause is disposed of. Thomason v. Groce, 42 Ala. 431. 
The objection that the record does not show a judgment 

by default is not such a defect as will justify a reversal on 
that account. It is but a formal defect. It was so settled 
at a very early day by this court. It was said in a very 
early case, where this very point was presented : * It cert: ‘inly 
cannot constitute error, for a jury to ascertain the damages 
instead of the clerk. Nor is it at all material, that an inter- 
locutory judgment by default, with an order for a writ of in- 
quiry, should precede the empanelling of the jury. This in- 
terlocutory judgme nt and order are altogether formal; no 
writ of inquiry in fact issues, but a jury is sworn, of those in 
regular attendance at the term, to assess the damages. Sub- 
stantial defects only can be reached in this court, and not for- 
mal ones; and there being nothing substantial in this objee- 
tion, it cannot be sustained.” Brooks vy. Malthie, 48. & P. 96, 
103. When the court has jurisdiction, this is still the law, 
and it has already been shown that it has Jee in this 
case. “No judgment can be arrested, annulled, or set aside, 
for any matter not previously objected to, if the complaint 
contains a substantial cause of action.” Rev. Code, § 2811. 

The verdict is for the plaintiff, upon the issue ibeniteed to 
them, and they assess the value of the cotton sued for and the 
damages. For the sums of money thus assessed by the jury, 
there was a judgment rendered by the court against both of 
the defendants. This was in strict conformity with the com- 
plaint. Such a judgment is correct. 

The judgment of the court below is affirmed. 
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Knight e a/. v. Blanton’s Heirs. 


Bill in Equity to enforce Vendor's Lien for Purchase-money of Land. 


1. Presumption as to payment and extinguishment of debt, when administrator is 
both debtor and creditor. — As against the heirs-at-law of an intestate, seeking to 
enforce a vendor’s lien for the unpaid purchase-money of land, which was sold by 
the administrator, under an order of the probate court, for division, and bought 
by the administrator himself, a court of equity will not presume the payment of the 
debt by the administrator to himself, although he reported the sale to the court, 
and it was confirmed, and he afterwards charged himself with the amount in an 
annual settlement, but in fact never paid it. 

2. When purchaser is chargeable with notice of outstanding vendor's lien. — When 
an administrator purchases lands at a sale made by himself, under an order of the 
probate court, for division, and reports the sale to the court, by which it is con- 
firmed, but the purchase-money is not paid, and no conveyance is executed or 
ordered to be made, —a subsequent purchaser from him, or from his administra- 
tor, is chargeable with notice of the outstanding vendor’s lien. 

3. Parties to bill to enforce vendors lien. — When lands are sold by an adminis- 
trator under an order of the probate court, and the purchase-money is not paid, 
the right to file a bill to enforce the vendor’s lien ordinarily belongs to the per- 
sonal representative; but, when the sale is made for division among the heirs, 
they may maintain a bill for that purpose in their own names. 

4. Misjoinder of plaintitis. —It was formerly a rule of chancery practice, that 
where several persons joined as plaintiffs in a suit, all must be entitled to relief, or 
the bill would be dismissed ; but, under the liberal system of amendments now pre- 
vailing, relief may be granted to a part of the plaintiffs, and the bill be dismissed 
as to the others. 


APPEAL from the Chancery Court of Henry. 
Heard before the Hon. B. B. McCraw. 


J. A. CLENDENTN, with J. G. CowAn, for appellants, cited 
Whitworth’s Distributees v. Oliver, 39 Ala. 286; and Wilkins 
v. Judye & Dunklin, 14 Ala. 155. 


J. A. CORBETT, contra. 


B. F. SAFFOLD, J.— The appellees, as the heirs-at-law 
of Redding J. Blanton, filed the bill to enforce a vendor's 
lien upon lands of the said decedent, which his administrator, 
William Blanton, sold, under order of the probate court, for divi- 
sion, and purchased himself. They allege that, though the said 
administrator appears to have charged himself with the price 
of the lands in an annual settlement, he never in fact paid 
anything for them. He reported the sale, and it was con- 
firmed. But he never reported payment of the purchase- 
money, nor was any conveyance ever made, or ordered to be 
made, The administrator died without making final settle- 
ment, but his administratrix made a final settlement of his 
administration, in January, 1865, the result of which was a 
decree against her for over $4,000. It is alleged that William 
Blanton and his sureties are insolvent, or have no estates. 
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The lands were subsequently sold as the property of William 
Blanton, and are now in the hands of the defendants. Noth- 
ing contradictory of the above statement is answered or proved. 
But the defendants insist that, as the duty of paying for the 
lands, and the right to receive payment, concurred in the same 
person, the law presumes the payment, and the consequent ex- 
tinguishment of the individual liability in the representative 
responsibility. The chancellor granted the relief prayed for, 
and his decree is now assigned as error, 

1. The proposition is plain enough, that William Blanton 
was liable himself in his representative character, at the suit 
of the heirs, if they had chosen so to hold him. The liability 
of his sureties might admit of serious doubt, inasmuch as they 
would not be chargeable beyond the assets coming into his 
hands. They would be liable for a devastavit ; but I think 
they would not be, for a simple presumption of payment. 
The presumed payment is generally indulged against the per- 
son occupying the twofold position, and not in his favor, to 
the injury of those who would have a right to the presumption 
against him. Of course, it would not be to their injury, ina 
ease where the demand for and against him was wholly inde- 
pendent of the question of his solvence y: 

In Whitworth’s Distributees v. Oliver (39 Ala. 286), and 
Kimball vy. Moody (27 Ala. ae the question of presumed pay- 
ment, from the concurrence in the same person of the duty to 
pay and the right to receive weet is considerably and very 
satisfactorily disc ussed. In the latter ease, it is said, the per- 
sonal re presentative cannot retain the assets of the estate, other 
than money, in satisfaction of his demand, because he must 
dispose of them at pub lie sale. Nor has he a right to retain 
money, if the estate is insolvent. In such cases, his demand is 
not extinguished. The converse rule is equally deducible in 
favor of his sureties, or the distributees of the estate. If he 
owes the estate, and has nothing to pay with, the one should 
not be charged with a liability, or the other deprived of a right 
upon a supposition destroyed by fact. 

In the other case it is said, the doctrine of presumed pay- 
ment is modified by circumstances. Otherwise, it would some- 
times relieve the sureties of an administrator in chief from a 
devastavit committed by him, and east the liability upon those 
of an administrator de bonis non; ‘an effect not only repug- 
nant to our notions of justice and equity, but opposed to. the 
very name and theory of the trust, for the faithful execution of 
which they have bound themselves, — the administration of 
the effects ‘left unadministered by the administrator in chief.” 
In Davis v. Davis (10 Ala. 300), a guardian was said to hold 
nothing as guardian which he had not, as executor of the estate, 
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separated from the assets and placed to his account as guar- 

dian. 

2. William Blanton did not pay for this land; and those’ 
holding under him cannot have the benefit of a presumption that 
he did, in the absence of a conveyance to him, or at least a re- 
port of payment, and an order to make titles. These omis- 
sions of the record charge them with knowledge of the manner 
of his payment, as shown in his annual settlement. 

3. The vendor’s lien arises on a sale of land, in the absence 
of any agreement to the contrary. Brick. Dig. p. 515, § 123. 
There is nothing in the circumstances of a sale by order of the 
probate court which forbids its existence. On the contrary, 
the retention of the title until payment is made indicates its 
preservation, Ordinarily, the right to enforce it after the death 
of the vendor, or upon a sale by the court, belongs to the per- 
sonal representative. 2 Story’s Eq. Jur. § 789. But, in a case 
like the present, where the sale was made for division, and the 
existence of debts, or other necessity for an administrator, is 
not shown, no reason can be given against the right of the 
beneficiaries to do so. 

4. ‘Two of the complainants were shown to have relinquished 
their interest to William Blanton, and they were excluded by 
the decree from the recovery or relief. It used to be a rule, 
that all of the complainants should have an interest, and be 
entitled to relief, or the bill would be dismissed. In Wilkins 
v. Judye §& Dunklin (14 Ala. 135), this rule was enforced, but 
without prejudice to the party unembarrassed. Under our lib- 
eral and just system of amendments, the bill is amendable by 
striking out the parties not entitled to relief. This was virtu- 
aly done in their exclusion from the relief granted to the 
others. The decree is affirmed. 


Schiffer & Nephews v. Feagin. 
Bill in Equity by Junior Mortgagee for Redemption and Account. 


1. actor's lien, — A factor has a lien on the goods in his possession, not only 
for his advances, commissions, and expenses, but also for any general balance due 
him; but he cannot assert this lien in opposition to the terms of a special contract, 
under which he received the goods. 

2. Application of proceeds of sale of mortgage d property. — When a mortgage is 
given by a debtor as a security for an existing debt, not contemplating or provid- 
ing for future debts or advances, the mortgagee must apply the proceeds of sale of 
the mortgaged property to the payment of the secured debt, to the exclusion of 
any debts subsequently contracted. 

3. Lacking s ibsequu nt debts to mortgage. — Debts contracted by the mortgagor 
after the execution of the mortgage, or advances subsequently made to him by the 
mortgagee, cannot be tacked to the mortgage debt in equity, to the prejudice of a 
junior mortgagee. 
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4. Expenses of mortgaged property. — Under a mortgage of a growing crop of 
cotton, containing a stipulation that the cotton should be delivered to the mort- 
gagees in the city “of New Y ork, for sale by them, and that, after paying the mort- 
gage debt, they should pay the surplus to the mortgagor, “ /ess the expenses of said 
cotton,’ ’ the mortgagees may retain, as part of the expenses, the cost of bagging 


- rope furnished by them to the mortgagee for baling the cotton. 
- Commissions for ‘advances. — A ¢ harge of two and a half per cent. for advances 


Tee a factor or commission merchant, when not used as a device for usury, is legal, 
and is regarded as a just compensation for the risk, trouble, and expense incurred. 


“APPEAL from the Chancery Court of Barbour. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed by James M. Feagin, against 
the appellants, a mercantile firm doing business in the city of 
New York; and sought to enjoin the defendants from selling 
a certain tract of land, under a power of sale contained in a 
mortgage executed to them by Robert H. Haynes, and for a re- 
demption and account of the mortgage debt. The defendants’ 
mortgage was dated the 20th August, 1866 ; conveyed, in ad- 
dition to the land, two hundred bales of the mortgagor's grow- 
ing crop of cotton; and was given to secure the payment. of 
$10,000, advanced by 8 said defendants to said Haynes. The 
mortgage contained a stipulation in these words : «In eonsid- 
el ration ‘of said advance of money ($10,000), I hereby bargain, 
sell, and convey unto the said ‘Schiffer & Nephews two hun- 
dred bales of my present growing crop, to be of middling qual- 
ity, and weighing five hundred pounds each; which I bind 
myself to deliver to them, in the city of New York, on or be- 
fore the 15th day of December next; which they are to sell 
for me, and pay themselves the said sum of 310,000, with in- 
terest thereon, and two and a half per cent. commissions for 
advancing. The money said cotton may bring said firm is to 
hold subject to my order, less the expenses on said cotton ; and 
in case of failure on my part to carry out the requirements of 


said Schiffer & Nephe ws, their agent, or at- 


this conveyance, 
said cot- 


torney, are hereby authorized and empowered to seize s 
ton wherever found, and sell the same as herein provided. 
Under this mortgage, one hundred and six bales of cotton 
were shipped by said Haynes to said Schiffer & Nephews, and 
were sold by them, at various dates, between January and 
May, 1867, the net proceeds of sale amounting to 315,514. 
On the 10th April, 1867, said Haynes executed another mort- 
gage on the land to the complainant, to secure a debt of 36,000, 
due the Ist January, 1868; and the debt not being paid at 
maturity, he surrendered the possession to the complainant, 
and executed a written relinquishment of his interest in the 
and the complainant was in possession when the bill 


land ; 
The bill alleged, that the balance due to the de- 


was filed. 


fendants under their mortgage, on the 14th May, 1868, did not 
exceed $500; and that the complainant tendered to them, on 
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that day, in satisfaction of their mortgage, the sum of $700. 
The defendants insisted, in their answer, that the amount due 
to them from said Haynes, on the day of the alleged tender, 
was $2,888.49; and they appended to their answer a state- 
ment of their account, showing that balance. In this account 
as stated were the following items for cash advanced: July 24, 
1866, $10,000; August 20, 1866, $1,017 ; December 31, 1866, 
$159.50; February 4, 1867, $168.71; and March 8, 1867, 
$150. There were also two other items, as follows: * October 
15, 1866, bagging and rope, $757.40 ;”’ “ March 8, 1867, mer- 
chandise, per bill rendered, $313.56." On the statement of 
the account by the register, under an order of reference by the 
chancellor, he refused to allow the defendants a credit for any 
of these items, except that for $10,000; and his rulings to this 
effect, to which exceptions were reserved by the defendants, 
were affirmed by the chancellor. The chancellor’s decree, over- 
ruling the defendants’ exceptions to the register’s report, is now 
assigned as error. 


J. L. Puen, with Burorp & DENT, for appellants. 
D. M. SEALS, with IF’. M. Woon, contra. 


BRICKELL, J.— The law gives a factor a lien on goods in 
his possession, for his advances, expenses, commissions, and for 
any balance due nim on general account. But, if the goods 
come to his possession under a special contract, the lien cannot 
be asserted in opposition to the terms and conditions of such 
contract. Thus, if a broker or factor receives goods to sell, 
and to apply the proceeds in a particular manner, or to the pay- 
ment of a particular debt, a lien for a general balance due him 
eannot be set up, to defeat the specific appropriation of the 
proceeds of sale made by the contract under which the goods 
were received. Addison on Contracts, 1179; Walker v. Bireh, 
6 T. R. 258. 

2. When a debtor makes a mortgage or assignment as a 
security for an existing debt, the assignment or mortgage 
not contemplating and providing for future debts or advance- 
ments, the debtor in the making, and the creditor in accepting 
such mortgage or assignment, can have but one object in view, 
—the security of the existing debt; and the moneys realized 
from such mortgage or assignment must be applied to the pay- 
ment of that debt, to the exclusion of all others. Donally v. 
Wilson, 5 Leigh, 329; Mieks v. Bingham, 11 Mass. 300; 1 
Amer. Lead. Cases, 287 ; Donald § Go. v. Hewitt, 33 Ala. 534. 

3. Debts ereated, or advances made to a mortgagor, subse- 
quent to the mortgage, cannot be tacked to the mortgage debt, 
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to the prejudice of third persons who have acquired a junior 
lien on the mortgaged property. Hughes v. W orle ‘Ys 1 Bibb, 
200; Lee v. Stone, 5 Gill & Johnson, 1; Cowden’s Estate, 1 
Bar r, 267; Harker vy. Conrad, 12 Serg. & Rawle, 301; Bank 
of Utica v. Finch, 3 Barb. Ch. 293; Sitter, Price § Co. v. 
MeClanahan, 2 Gratt. 280. 

An application of these principles to the facts of this case is 
decisive of the most material questions involved. The appel- 
lants were factors, doing business in the city of New York. 
Haynes, a cotton planter in this State, obtained from them 
large advances on his growing crop, which he promised to con- 
sign to them for sale. As a security for the payment of such 
advances, he executed a mortgage, with a power of sale, on his 
growing crop, and on real estate. Subsequently, he obtained 
further advances, and contracted other debts with the appel- 
lants. The cotton was gathered, and a large part of it shipped 
to the appellants, and was by them sold. Haynes then mort- 
gaged the real estate to the appellee, and afterwards released to 
him his equity of redemption. The appellee filed this bill, to 
be let in to redeem on the payment of whatever balance of the 
mortgage debt was unpaid from the sales of the cotton shipped 
to appellants. The appellants claimed the right to apply the 
proceeds of sales to the payment of the subsequent debts and 
advances, as wellas to the mortgage debt. This right, they 
assert, arises from the lien given them as factors, by the law. 
Under the principle we have laid down, they are not entitled 
to such right. The lien given by law yields to the lien created 
by the mortgage. 

In the case cited, Lord Kenyon, in discussing this question, 
said: ** There is no doubt, and indeed the point has been so 
long settled that it ought not now to be brought into dispute. 
but that in general a factor has a lien for his general balance 
on the property of his principal coming into his hands. But 
the question here arises on the application of that proposition 
to the present case. It is a maxim, as old as our law, Conrentio 
vincit legem. The parties may, if they please, introduce into 
their contract an article to prevent the application of a general 
rule of law to it.” The mortgage creates a lien for a partie- 
ular debt, and devotes the property conveyed to the payment 
of that debt. There is no room for the operation of the lien 
which the law would, in the absence of the mortgage, have im- 
plied in favor of the appellants. Their rights must be resolved 
by their contract. There was no error in not allowing them 
the lien asserted by them as factors. 

There are many authorities, which would, as against the 
mortgagor coming in to redeem, authorize the appellants to de- 
mand payment of such advances and debts, before submitting 
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to a redemption. The reason assigned is, that thereby a cir- 
cuity of action is avoided, and that a court of equity requires 
him who seeks its aid to do equity. The authorities are not 
uniform, and on the question we.express no opinion. 1 White 
& Tudor’s Lead. Eq. Cases, 602. The rule seems not to have 
been applied when the mortgagee sought a foreclosure ; for then 
he was limited to the debt specified in the mortgage, and the 
reason of the rule ceased. All the authorities concur, that, as 
against a junior mortgagee, subsequent debts and advances can- 
not be tacked. In no point of view, did the court of chancery 
err in disallowing these debts and advances, in ascertaining the 
amount the appellee should pay as a condition of redemption. 
The court erred, however, in not allowing the appellants 

to retain for the bagging and rope furnished to bale the cotton. 
The mortgage was mi: ade on a growing crop, which was to be 
shipped to the appellants for sale. The mortgage stipulates for 
the payment to the mortgagor of any surplus of the proceeds 
of the sales of the cotton, * less the expenses on said cotton,” 
remaining after the payment of the mortgage debt, and com- 
missions for advancing it. The parties ce rtainly intended that 
the cotton should be baled, so as to be capable of transporta- 
tion to New York, where it was to be sold. It is but a fair con- 
struction, that they intended by the term ‘expenses of said 
cotton,” to embrace not only the freight and charges attendant 
upon the sale, but the costs of baling it, so that it could be 
transported to the place of sale. 

>. The court erred, also, if the mortgage is correctly copied 
into the record, in not allowing the appellants two and one 
half per cent. commissions for the advances the mortgage se- 
cures, as is stipulated in the mortgage. Such a charge, when 
not a device for usury (of which there is no pretence in this 
ease), is legal, and is regarded as just compe nsation for the 
risk, trouble, and expense, which may be incurred in making 
the advances. Swilley & Riley v. Lyon & Baker, 18 Ala. 552. 
No reason is given for departing from the express stipulation 
in the mortgage, and, as was done, reducing the commissions 
to two per cent, 

For the errors we have pointed out, the decree is reversed, 
and the cause remanded for further procedings in conformity to 
this opinion. 
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Keller v. Moore. 


Statutory Real Action in Nature of Ejectment. 


1. Proof of recorded deed.— To make the record of a deed which has been re- 
corded, or a certified copy thereof, admissible evidence without further proof (Rev. 
Code, § 1544), it must be recorded within twelve months after its execution. 

2. Commissioner of deeds ; appointment, and proof thereof. — The appointment 
of a commissioner by the governor, to take the acknowledgment of deeds, &c., 
in another state or territory (Rev. Code, § 65), may be certified by a commission 
under the great seal of the State, signed by the governor in his official capacity, 
and countersigned by the secretary of state ; and the courts will take judicial notice 
of the officer when appointed. 

3. Acknowledgment of deed before commissioner in another state. — When a con- 
veyance of lands in this State is acknowledged before a commissioner in another 
state, the same form must be used as if the acknowledgment were made here. 

4. Sufficiency of acknowledgment. — A certificate, appended to a conveyance of 
lands, which states that the grantors, being personally known to the officer, ap- 
peared before him on the day of its date, ‘“‘and thereupon acknowledged the sign- 
ing and sealing thereof to be their voluntary act and deed, for the uses and pur- 
poses therein stated,” is not a substantial compliance with the form prescribed by 
the statute (Rev. Code, § 1548). 


APPEAL from the Cireuit Court of Colbert. 

Tried before the Hon. JAMES S. CLARK. 

This action was brought by Arthur H. Keller, against Joshua 
B. Moore, to recover a tract of land near Tuscumbia, eontain- 
ing about twenty acres; and was commenced on the 18th 
August, 1869. The complaint was in these words: “ The 
plaintiff sues to recover the following tract of land, to wit,” 
describing it, ‘of which he was possessed before the com- 
mencement of this suit ; and after such possession accrued, the 
defendant entered thereupon, and unlawfully withholds and 
detains the same; together with %3,000 damages for the de- 
tention thereof. The plaintiff sues, also, to recover the pos- 
session of the following tract of land,” describing it; ‘ the 
plaintiff being, at and before the commencement of this suit, 
the owner and proprietor of the said land, and the same 
being unlawfully withheld and detained from him by the 
defendant. The plaintiff sues, also, to try the title to the said 
land, as well as to ree over damages for the detention thereof, 
to the amount of $3,000." The defendant pleade “di: Ist, not 
guilty ; ; and, 2d, a special plea since the last continuance, aver- 
ring that he had purchased the lands, since the commencement 
of the suit, at a bankrupt sale made by the assignees of F. W. 
Bynum; and issue was taken on both of these pleas. 

“The bill of exceptions, which purports to set out all the 
evidence adduced on the trial, shows that the plaintiff deduced 
title to the land in controversy under a purchase by him at a 
sale made by Daniel Ahl, Jr., ‘and Alexander Buchanan, as as- 
signees in bankruptcy of Sugarwan & Frank, under a decree of 
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the bankrupt court in Ohio; and for this purpose offered in 
evidence a certified copy of the proceedings had in the said 
bankrupt court, and a copy of said assignees’ deed, to which 
was appended the following certificate : “ The State of Ohio, 
county of Hamilton, city of Cincinnati. On this 30th day of 
June, 1869, before me, Reuben Tyler, a commissioner of deeds, 
&e., for the State of Ohio, duly appointed and acting as such, 
personally came Daniel Ahl, Jr., and Alexander Buchanan, 
assignees of Sugarman & Frank, to me well known to be the 
grantors named in and who executed the foregoing instrument 
of writing, and thereupon acknowledged the signing and seal- 
ing thereof to be their voluntary act and deed, for the uses and 
purposes therein stated. Given under my hand and official” 
seal, on this, the 50th day of June, 1869;” which was signed, 
* REUBEN TYLER, commissioner of Alabama, in and for the 
State of Ohio.” This deed was dated the 30th June, 1869; 
and the plaintiff offered in evidence, in connection with it, the 
certificate of A. W. Ligon, the judge of probate of Colbert 
county, that it was left in his office for registration on the 19th 
August, 1870. The court excluded this deed from the jury, on 
motion of the defendant; and this ruling of the court is the 
only matter assigned as error. 


W. Cooper, with Tuos. H. Warts, for appellant. 
L. P. & R. W. WALKER, contra. 


PETERS, C. J.— This is an action brought under our 
statute, to recover the possession of a certain tract of land, 
partic ‘ularly deseribed in the complaint by metes and Goanihis 
The complaint contained two counts: the first, in the usual 
statutory form prescribed by the Code in actions of ejectment ; 
and the second for an unlawful detainer. The defeudaas 
pleaded, in answer to this complaint, not guilty, and a special 
plea since the last continuance, averring that he had become 
the owner of the land by purchase since the commencement of 
the suit. Issue was taken on each of these pleas, and the case 
was submitted to trial by a jury. The only evidence offered 
on the trial was that offered by the pk aintiff, the defendant 
offering none; and the cause was decided wholly on the plain- 
tiff’s evidence, all of which is set out in the bill of exe eptions. 
The plaintiff claimed the possession of the land under a sale 
and conveyance to himself by the assignees in bankruptcy of 
Sugarman & Frank. The deed purported to have been ac- 
knowledged by the grantors, on the day of its date, before a 
commissioner of deode ' in Ohio, and to have been recorded in 
the office of the probate judge of Colbert county, Alabama, in 
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which county the lands were situated, on the 19th August, 
1870. There was no other proof of the execution of this deed 
than the certificate of its acknowledgment, and the certificate 
of its registration. The exclusion of this deed from the jury as 
evidence, on motion of the defendant, to which the plaintiff ex- 
cepted, is the only matter here assigned as error. It does not 
appear that there was any question of law or fact made on the 
trial, by any charge of the court to the jury, or any request for 
charges. If any such thing occurred, the bill of exceptions is 
wholly silent in reference to it. 

The inquiry, then, here presented, is whether the deed was 
sufficiently proved to entitle it to be received as evidence in the 
cause ; and, if it was sufficiently proved, whether it was relevant, 
or tended to establish the plaintiff's claim under either count of 
his complaint. If it was not sufficiently proved, then it was 
properly excluded, whether it was relevant or irrelevant. The 
bill of exceptions shows how the deed was offered to the jury. 
Its language is: ‘Plaintiff here now offers in evidence to the 
court and jury a deed made by Daniel Ahl and Alexander 
Buchanan, and sealed and attested by Robert O. Strong and 
Reuben Tyler, dated 50th June, 186%, to said Arthur H. Keller, 
duly stamped with a fifty cents United States internal revenue 
stamp, and cancelled by the makers of said deed, on date of 
said deed, as follows ;*’ and then the deed is copied into the 
bill of exceptions, with the certificate of acknowledgment made 
by the commissioner in Ohio, and the certificate of Judge 
Ligon that it was left for record in his office on the 19th Au- 
gust, 1870. Does this deed, with the certificates attached, show 
that it was sufficiently proven to entitle it to be received as 
evidence, without any other proof? Very clearly, at common 
law, it would not. Is it, then, under our statute ? 

The statute, as found in the Revised Code, is in these words: 
* Conveyances of any property, whether absolute or on cendi- 
tion, which are acknowledged or proven according to law, and 
recorded within twelve months from their date, may be re- 
ceived in evidence in any court without further proof.” Rev. 
Code, § 1544. This is a new rule for the proof of written in- 
struments, and it is a departure from the common law. ‘The 
deed was offered in evidence under this statute, and it was 
properly rejected ; because, in the first place, it was not re- 
corded in the county in which the lands are situated, within 
twelve months from its date. The deed bears date the 30th 
June, 1869, and it was acknowledged on that day before the 
commissioner in Ohio; but, according to the certificate of Judge 
Ligon, it was not recorded, or left in his office for record, until 
the 19th day of August, 1870, which was thirteen months and 
nineteen days after its date. 
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2. But it further appears that the deed was acknowledged, 
not before any officer in this State authorized to take and cer- 
tify the ac ‘knowledgment and proof of conveyances, but before 
2 © commissioner of deeds, &e., of the State of Ohio, duly ap- 
pointed, and acting as such.” The governor of this State is 
authorized by statute to appoint commissioners in other States, 
“to take and certify depositions, to receive the acknowledg- 
ment, and take the proof of conveyances of property with- 
in this State, and the ~— of wills executed by persons with- 
out the State, devising or bequeathing property within the 
State.” Rev. Code, § 65. It is shown in the record that 
Reuben Tyler is a person so appointed under the authority 
thus bestowed upon the governor, and that the only evidence 
of this appointment was the commission issued under the great 
seal of the State, signed by the governor in his official capac- 
ity, and countersigned by the secretary of state, in the usual 
form. This was competent and sufficient; and after the ap- 
pointment, this court, and all other courts of the State, will take 
judicial notice of the officer thus appointed. The courts, being 
a department of the government of the State, take notice of 
its official acts. And the governor being empowered to make 
the appointment, without limitation to some particular mode 
of its performance, may do this in any way proper to accom- 
plish the end proposed. A commission, to certify the appoint- 
ment in such a case, is usual and sufficient. Besides, no objec- 
tion was made to this mode of proof in the court below, and it 
cannot be heard now; because, had it been made on the trial 
below, it might have been obviated by other proof in that 
court. To fail to object there, is a waiver of the objection 
here. Then, the proof of the appointment was sufficient. 

3-4. But, admitting that the commissioner was properly ap- 
pointed, and that this appointment was sufficiently proven, 
was the acknowledgment made in Ohio, and here relied on to 
authorize the record of the deed in this State, prope rly exe- 
cuted ‘according to law?’ This is necessary to give it the 
effect sought to be derived from it. The Code, in referring to 
an acknowledgment of deeds, means such an ac knowledgment 
as would be sufficient in this State, if made before a proper 
officer of this State. Rev. Code, § 1544. For such an ac- 
knowledgment the Code prescribes a form, ‘ to be used in this 
State, on conveyances of every description admitted to record.” 
Rev. Code, $$ 1548, 1545, 1542, 1543. This form is thus ex- 
pressed: IT (name and style of the officer) hereby certify, that 
, Whose name is signed to the foregoing conveyance, 
and who is known to me, acknowledged before me on this day 
that, being informed of the contents of the conveyance, he ex- 
ecuted the same voluntarily, on the day the same bears date. 
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Given under my hand this day of A. D. 18~—. 
(Signed) A. B.” Rev. Code, § 1548. This is the deposition of 
the grantor, which the law prescribes i in lieu of his testimony 
delivered in court in person, or in answer to interrogatories 
taken upon commission for that purpose. ‘This is the only form 
that the statute has prescribed, and it has made no exceptions 
for departures from it. When this is so, the courts have no au- 
thority to release parties from its requirements. With a proper 
change of names, dates, and other necessary facts, this form must 
be used, if it is intended to rely upon the record to supply the 
place of other competent proof of the execution and delivery 
of the deed. The form of the commissioner’s certificate of the 
acknowledgment made before him does not come up to these 
requirements. It was, therefore, insufficient to impart to the 
record the validity of proof under the statute above quoted. 

The officer described in the governor’s commission is ** com- 
missioner of deeds for the State of Alabama, to reside at the 
eity of Cincinnati.” This is not the officer who certifies that 
the acknowledgment was taken before him. The certificate 
otherwise widely departs from the form demanded by the law 
of the Code. It was, therefore, for this reason also, insuffi- 
cient to dispense with other proof of the execution of. the deed, 
beside that of the mere record under the acknowledgment 
made in Ohio. The deed, then, was insufficiently proven, and 
it was properly rejected by the court below, as shown in the 
bill of exceptions. 

It is unnecessary, and perhaps improper at this time, to dis- 
cuss the other important and intricate questions growing out 
of the different views taken of the testimony offered on. the 
trial below, and ably and thoroughly dise ussed at the bar and 
in the briefs of learned counsel on both sides. These ques- 
tions can only arise on a charge to the jury. They cannot be 
considered on the present record. If the deed had been prop- 
erly proven, it should not have been rejected. But, if the de- 
fendant’s interpretation of the evidence is correct, it did not 
conclude him. But a jury alone can agree upon the true force 
of the evidence. They settle the fac ts. When these are set- 
tled, the court will se ttle the law, and the rights of the parties, 
which grow out of the facts, and are to be enforeed by the 
law. It may, however, be said that, upon the bankruptcy of 
a debtor, his assignee succeeds to all the rights of property, 
real and personal, which belonged to him, just as the bankrupt 
held it, with the same powers and the same limitations. But 
this question does not arise in this case. 

The judgment of the court below is aflirmed. 








BRICKELL, J., not sitting, having been of counsel. 
VoL. LI. 
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Baker’s Administrator v. Wood. 


Partial Settlement and Distribution of Insolvent Estate. 


Parties to settlement. — On the settlement and distribution of an insolvent es- 
tate, the only proper parties are the administrator de bonis non, in his official ca- 
pacity, on the one side, and the creditors whose claims have been allowed, or their 
assignees, on the other; and where some of the claims against the estate, regu- 
larly filed, and not objected to, are decrees of the probate court of another county, in 


favor of several wards, rendered on a final settlement of the decedent’s guardianship 
by his executor, who is also the administrator of his insolvent estate, the court 
has no power to allow him to retain, out of the amount distributed and allowed 
on these decrees, for moneys advanced by him individually to the wards after the 
death of the guardian, and before the settlement of his guardianship, nor to sub- 
stitute him as a creditor in place of the wards; nor to allow him to deduct the 
amount of his advances from the sum to be distributed among the wards, although 
the moneys were advanced under an agreement with the succeeding guardian that 
this should be done. 


APPEAL from the Probate Court of Mobile. 

In the matter of the settlement and distribution of the in- 
solvent estate of Robert A. Baker, deceased, which was de- 
clared insolvent on the 6th July, 1867. The said Baker in his 
lifetime was, by appointment of the probate court of Dallas 
county, the guardian of five minors, who are called in the bill 
of exceptions ** the Dallas children,” and died without making 
a settlement of his guardianship. On the 12th August, 1867, 
a settlement of his guardianship was made by his executors, 
and decrees were rendered by said probate court of Dallas, in 
favor of each of the wards, as follows: In favor of E. F. Dal- 
las, by her guardian, P. G. Wood, $3,631.58; in favor of M. 
E. Dallas, by said Wood as her guardian, $2,907.16 ; in favor 
of Geo. J. Dallas, by said Wood as his guardian, $4,501.59 ; 
in favor of Rebecea J. Dallas (now Hopkins), the wife of F. 
M. Hopkins, $2,632.47; and in favor of Julia A. Dallas, then 
of full age, $3,108.98. The estate of said Baker having been 
declared insolvent before the rendition of these decrees, it was 
ordered that they be certified to the probate court of Mobile, 
as claims against his estate ; and they were accordingly so cer- 
tified and filed, and no objection was filed to their allow- 
ance. 

William L. Baker and Stephen M. Potts were appointed 
and qualified as the executors of said Robert A. Baker’s will, 
but the former was the sole acting executor. On final settle- 
ments of their accounts as executors, on the 8th August, 1867, 
in said probate court of Mobile, a balance was ascertained to 
be in the hands of said executor of $2,223.88; and no other 
person being nominated by the creditors of the estate, said 
William L. Baker was appointed by the court as the adminis- 
trator de bonis non of the insolvent estate. This decree con- 
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tains also the following recitals: ‘* And it is now shown to the 
court by the said executor, that the said testator was guardian, 
in the probate court of Dallas county, of E. F. Dallas, M. E. 
Dallas, Geo. J. Dallas, Julia A. Dallas, and Rebeeca J. Dallas, 
minors ; that all the estate of said minors came to the hands 
of their said guardian, and a large balance was and is due to 
each of them, the same being in process of settlement in said 
probate court of Dallas county ; that to support the said mi- 
nors, and to keep them from want, the said executor paid out 
for each of them, to their present guardian, the following sums 
respectively: to E. F. Dallas, 3680; M. E. Dallas, $460 ; 
Geo. J. Dallas, $280; Julia A. Dallas, 880; and to Rebecea 
J. Dallas, 3700; on which sums he is entitled to charge inter- 
est from the time of payment; the same tv be allowed as 
eredits upon the pro rata share of each of said minors, on the 
final settlement of this estate; the further consideration of 
which matters is postponed until said final settlement.” 

On a partial settlement and distribution of the assets of the 
insolvent estate, made on the 8th June, 1871, a pro rate allow- 
ance of eight per cent. was decreed to each of the creditors 
whose claims had been filed and allowed, including the said 
minors. The said administrator moved the court, as the bill 
of exceptions recites, * that in the order and decree of distri- 
bution now to be made among the creditors of said estate, he 
be substituted in the place and stead of the said minors and of 
their guardian, and that he be allowed to keep and retain the 
pro rata now otherwise appearing to be due to them respec- 
tively, to the extent of the several sums advanced by him to 

them respectively , as ascertained and decreed by the order 
heretofore made by this court on the 8th day of August, 
1867.” In support of this motion, the said administrator of- 
fered in evidence the said decree of the 8th August, 1867, and 
proposed to show that, at the time these moneys were ad- 
vanced and paid out by him for the said minors, the insolvency 
of the estate was well known; that the said minors were in 
need of food, clothing, and other necessaries, and had no means 
of support except their supposed interest in’ said insolvent 
estate ; and that the moneys were advanced and paid out by 
him, out of his own funds, under an agreement and under- 
standing with the guardian of said minors, * that they should 
be considered as advances against the respective pro rata in- 
terests of said minors in said estate, and should stand as ered- 
its against the same in the hands of said administrator, and be 
by him retained until he was repaid and reimbursed.” ‘The 
court rejected the evidence, and overruled the motion ; to 
which the administrator excepted. The administrator then 
asked the court to allow him to deduct, from the general fund 
VOL. LI. 
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to be distributed among the said minors, the sums so advanced 
by him to or for them, and to render decrees in their favor for 
the residue only ; which motion also was overruled and refused 
by the court, and the administrator excepted. These rulings 
of the court are now assigned as error. 


Gisppons & Prick, for appellant. —1. The probate court 
had jurisdiction to render the decree of August 8, 1867. 
NeNeill’s Adm’ rs v. Me Neill’s Creditors, 36 Ala. 109; Graham 
v. Abercrombie, 8 Ala. 509; Hearrin v. Savage, 16 Ala. 286- 
94; Carroll vy. Moore, T Ala. 615; McPherson v. Cunliff, 11 
Ser. & R. 437; Amer. Law Register for November, 1871, p. 
TOS, 

That decree, if the court had jurisdiction, is res adjudi- 
cata, until set aside in a direct proceeding by a competent 
court ; and until set aside it is, primd@ facie, correct, and may 
be made the basis of a final decree. Rhodes v. Turner, 21 Ala. 
210; Willis v. Willis, 9 Ala. 334; Seruggs v. Orme, 46 Ala. 
5338. 

The right of an administrator to be substituted in the 
place of a creditor, whose claim he has paid, is well settled. 2 
Story’s Equity, § 1047; McNeill v. McNeill, 36 Ala. 109; 
Graham vy. Abercrombie, 8 Ala. 552; Willis v. Willis, 9 Ala. 
334; Carroll v. Moore, T Ala. 615; Watkins v. Dorgett, 1 
Bland, 530; Collinson v. Owens, 6 Gill & J. 4; Smith v. 
Haskins, T J. J. Mar. 502. 


P. HAMILTON, contra.—1. The questions sought to be raised 
by the administrator pertained to the jurisdiction of the pro- 
bate court of Dallas, by which the letters of guardianship were 
granted, and could not be adjudicated by the probate court of 
Mobile. 

The decrees in favor of the minors were not objected to, 
and they are conclusive. Rev. Code, § 2202; 55 Ala. 457 ; 20 
Ala. T72. 

If the administrator had any valid claim against the in- 
sales ‘nt estate, it was not filed and verified as required by law. 
Rev. Code, S 2196; 31 Ala. 396, 409; 32 Ala. 611; 34 Ala. 
D40, 595; 46 Ala. O54, 

4, The administrator was not an assignee of the minors, and 
did not bring himself within the decisions cited as to the rights 
of assignees. 


PETERS, C. J.— The sums advanced or loaned by William 
L. Baker, out of his own private funds, to the wards of his 
father, Robert A. Baker, after the father’s death, could not 
have a greater effect than to create a liability to repay it, on 
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the part of the wards, to him in his individual capacity. The 
sums thus advanced being the private and individual moneys 
of William L. Baker himself, at most, only created an indebt- 
edness severally against each ward to Baker personally, with 
which the estate of his father had nothing to do. What he 
seeks by his motion on the settlement of the guardian’s estate, 
under the decree of insolvency, is to set off, or retain in his own 
hands, the sums thus advanced or loaned by him to each of the 
wards, against or out of each ward’s distributive share of the 
insolvent estate. To do this, William L. Baker in his individ- 
ual capacity must be made a party to the settlement under the 
decree of insolvency. This cannot be done in the court of pro- 
bate, in such a proceeding. The only proper parties to such 
a settlement are, the administrator de bonis non, on the one 
side, and the creditors of the deceased, on the other, or the as- 
signee or assignees of such creditors. In such a proceeding, 
an assignee of a creditor of the deceased may be substituted to 
the rights of the assignor. The court of probate has no juris- 
diction to introduce other parties into the case, and make de- 
crees in their favor, or against them. 

Besides, the appellant's claims against the wi ds, unless they 
are admitted by the guardian acting for them in the settle- 
ment, should be establishe d, before the wards’ estate can thus 
be appropriated for their payment. This the probate court of 
Mobile has no power to do. There was, then, no error in the 
action of the court below in refusing the appellant’s motion 
to permit him to retain the several distributive shares of the 
wards in the estate of Robert A. Baker, deceased, to pay him- 
self. To do this, he must show that he is the owner of the 
several shares of each ward. 2 Story’s Eq. § 1047; MeNeill’s 
Adm’r v. NeNeill’s Creditors, 36 Ala. 109. and eases there 
cited. The decree of August the 8th, 1867, is not final. It 
does not direct the payment of the distributive shares of the 
wards, as then ascertained, to the administrator de bonis non, 
or to William L. Baker personally. This question seems to 
have been purposely left open. The wards were not in court 
to hear it, and the decree would not bind them, unless they 
were. The court had no jurisdiction over questions involving 
the individual claims of the administrator de bonis non, unless he 
stood in court as the assignee of the wards; which he does not 
show himself to be. His remedy is not in the probate court. 

The judgment of the court below is affirmed, with costs. 

VoL. LI. 
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Brassell v. Williams. 
Action for Breach of Special Contract. 


1. Sufficiency of complaint in averment of damages. — In an action for the breach 
of a special contract, from which injury may have resulted to the plaintiff, it is not 
necessary that the complaint should contain special averments showing how the 
injury resulted. 

2. Acceptance of property or note on third person, in payment of debt.— An 
agreement to accept less than the amount of a debt, in satisfaction of it, is without 
consideration ; but an agreement to accept specific property, or a note on a third 
person, is a valid consideration, irrespective of its value, and its acceptance is an 
extinguishment of the debt. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Albert B. Brassell, against Rob- 
ert S. Williams. The complaint contained the common counts, 
and a special count in these words: ‘ Plaintiff claims of de- 
fendant five thousand dollars, for the breach of an agreement 
entered into by him heretofore, to wit, on the Ist day of March, 
1871, in substance as follows: Plaintiff agreed to assign to 
dntvadaus a note on George Judkins, bearing date the 1st 
August, 1870, for the sum Y of $251, due October Ist, 1870, 
which, with interest thereon, amounted to $267.78, and which 
defendant agreed to accept as so much cash, and to give plain- 
tiff a credit therefor on a note held against plaintiff by said 
defendant as executor of James H. Judkins, deceased, payable 
to said Judkins on the 1st October, 1870, for the sum of $1,600, 
and on which a suit was then pending against plaintiff in the 
cireuit court of Montgomery. Plaintiff agreed, also, to assign 
to defendant a note for $3,250, made by M. H. Molton and 
J.C. Henley on the 25th October, 1870, and payable to plain- 
tiff on the 1st January, 1872; which note defendant agreed to 
collect, and to apply so much of the proe ‘eeds thereof as might 
be necessary in satisfaction of the balance due on said note 
against pl: aintiff so held by defendant as aforesaid, after allow- 
ing said credit of the George Judkins note, to wit, the sum 
of $267 as aforesaid; and defendant further agreed, in con- 
sideration of the assignment of said netes to him as aforesaid, 
to dismiss the said suit pending against plaintiff in said city 
court ; and defendant further agreed, for the same considera- 
tion, to credit plaintiff's indebte .dness to said defendant’s testa- 
tor, not embraced in said suit in said city court, and amounting 
to the further sum of $1,600, and due and payable on the Ist 
October, 1871, with the value of all improvements made by 
pl Lintiff, during the years 1869 and 1870, on a certain planta- 
tion of plaintiff <q ) testator, known as the ‘ Judkins Ferry 
place,’ and also with the value of a certain gin, gin-band, and 
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other running gear of said gin, then on said plantation, and 
the value to be ascertained by referees, one selected by plain- 
tiff, and one by defendant ; and defendant further agreed that, 
upon the collection by him of said note on Molton and He miley, 
and after applying so much of the proceeds thereof as might 
be necessary to the discharge of the balance due on said note 
payable to said James H. Judkins, less the said credit of 
$267, he would apply so much of the remaining proceeds 
thereof as might be necessary to discharge the other and re- 
maining indebtedness to said defendant's testator, to wit, the 
said sum of $1,600 due Ist October, 1871, less a credit for the 
yalue of said improvements and said gin, gin-band, and other 
running gear of said gin, as aforesaid ; and defendant further 
agreed to pay the residue of the proceeds of said note of Mol- 
ton and Henley to plaintiff. a plaintiff avers, that said 
note on Molton and He nley, assigned by plaintiff to defendant 
as aforesaid, was given for the rent of land, and was secured 
by a landlord’s lien, and might have been collected on its ma- 
turity by due diligence; and that the improvements made by 
him on said Judkins’s plantation in 1860 and 1870 consisted of 
a gin-house, a cotton-screw, and fourteen negro cabins ; and 
that the value of the same was S800; and that the value of 
the said gin, gin-band, and other running gear of said gin, was 
$200. And plaintiff further avers, that he complied with all 
the provisions of said agreement on his part at the time it was 
concluded, and at the same appointed a referee to ascertain the 
value of said improvements, &e., and so informed said defend- 
ant, and that the referee was ready and willing to act. Never- 
theless, the said defendant, not regarding his said agreement, 
and though often requested, has neglecte «lL and refused to credit 
said note held by him against. pl: \intiff as aforesaid with the 
said sum of $267.78, as agreed on; and has neglected and 
refused to dismiss said suit pending against plaintiff in’ said 
city court; and has neglected and refused to collect said note 
on said Molton and Henley, so assigned to him by said plain- 
tiff; and has neglected and refused to appoint a referee to as- 
certain the value of said improvements, and of said gin, gin- 
band, and running gear of said gin; and has neglected and 
refused to credit plaintiff with the value thereof, and still doth 
neglect and refuse.” 

The defendant demurred, “in short by consent, separately 
and severally, to the several assignments of breaches in’ plain- 
tiffs complaint,” and assigned the following as causes of de- 
murrer: “1. To the first assignment, that there is no aver- 
ment showing that the debt evidenced by the note of George 
Judkins therein referred to, or any part thereof, has been lost 
to plaintiff by any act of defendant ; and that no fact is 
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averred, from which it appears that any damage has resulted 
to plaintiff by defendant’s failure to credit the said note of 
George Judkins on said plaintiff's note due October Ist, 1870. 

To the second assignment, that the neglect and refusal to 
aa the suit there referred to is no ground for damages, 
because no consideration for the promise to dismiss is shown by 
the complaint, and such promise was nudum pactum. 38. To 
the third assignment, that the neglect and refusal to collect the 
said note on Molton and Henley is no ground for damages, 
unless the debt evidenced by said note, or some part thereof, 
has been lost to plaintiff by such neglect and refusal, and there 
is no averment of any such loss in the complaint; and that 
there is no fact averred in the complaint, from which it appears 
that any loss or damage has accrued to plaintiff by the neglect 
or refusal to collect the said note on Molton and Henley. 4. 
To the fourth assignment, that the agreement to appoint a 
referee is not averred to have been in writing, and, unless it 
was in writing, the neglect and refusal to appoint such referee 
is no cause of action; and that no loss of plaintiff's demand 
for the improvements, &c., nor any part thereof, is shown to 
have accrued by reason of defendant's failure to appoint such 
referee.” 

The court sustained the demurrer, and this ruling is the only 
matter now assigned as error, 


ARRINGTON & GRAHAM, for appellant. — 1. Whenever there 
isa breach of a valid contracte the plaintiff is entitled to re- 
cover some damages. 1 Chitty’s Pleadings 8, eg: Bayby v. 
Harris, 9 Ala. 173 3: Broom’s Com. Law, 349 Warnock v. 
Smith, 14 Ala. 157. 

The contract is supported by a sufficient consideration. 
Pe earson V. Thomason, 150 Ala. 700; Coggs Vv. Bernard, 2 Lord 
Raymond, 900; Welkinson vy. Coverdale, 1 Esp. 74; Dowman 
v. Jenkins, 2 Ad. & El. 256; Railroad Co. vy. Hopkins, 41 
Ala. 500; 1 Parsons on Contracts, 5th ed. 447, note; Ham- 
mond v. Hussey, in American Law Register, February, 1873. 

3. If any one breach is well assigned, there must be a rever- 
sal. Welson v. Cantrell, 19 Ala. 646. 


E. J. Firzpatrick, with R. M. WILLIAMson, contra. — On 
the facts alleged in the special count, the law raises no pre- 
sumption whatever except payment of the debts due from the 
plaintiff to the defendant. In an action on those debts, these 
facts would be good under the plea of payment. No injury or 
damage can result, even nomin: uly, from the payment of a just 
debt. The acceptance of the notes and property, as alleged, 
simply extinguished the plaintiff's debt. This debt being ex- 
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tinguished, plaintiff could have no interest whatever in the 
assigned notes, except as to any surplus when collected ; and 
there is no averment of any surplus or collection. There was 
no consideration for the promise to dismiss the suit. No loss 
or injury accrued to the plaintiff, and no benefit to the defend- 
ant except the payment of an admitted debt. 6 Ala. 480; 8 
Ala. 948; 9 Ala. 847; 13 Ala. 232; 15 Ala. 700; MeGehee 
v. Slater, at the last term, now reported i in 50 Ala, 481. 


B. F. SAFFOLD, J.— The appellant sued the appellee 
in assumpsit, for breach of a contract, which is set out in his 
complaint, in legal effect as follows: The defendant, as execu- 
tor of James H. Judkins, held two notes on the plaintiff, for 
$1,600 each, one of which was in suit, and the other was not 
due. He agreed with the plaintiff to take from him as cash a 
note, past due, on George Judkins, for about $251, and another 
note on M. H. Molton and J. C. Henley, for 33,250, not due, 
which he promised to collect, together with a claim for im- 
provements made by the said plaintiff on the plantation of the 
defendant’s testator, and a gin, gin-band, and other gear be- 
longing to the gin, the value of which was to be determined by 
referees appointed by the parties. The notes and the claim 
were to be applied in satistaction of the defendant’s demand, 
and his suit was to be dismissed. Any balance of the proceeds 
of the note of Molton and Henley was to be returned to the 
plaintiff. Performance of the agreement on the part of the 
plaintiff is alleged; and the breach assigned is, that the de- 
fendant refused to comply in any respect. 

1. A breach of a valid contract imports some damage. Such 
damages as may be presumed necessarily to result from the 
breac h need not be stated with any great particularity in the 
complaint. 1 Chit. Plead. 358 ; Barrusco v. Madden, 2 Johns. 
149; Bagby v. Harris, 9 Ala. 173. The appellant could not 
set up his mere agreement, as a defence to the suit of the ap- 
pellee, as exec ator. He would have to show that his assigned 
notes had been collected. His claim for improvements, &e., 
if due from the executor instead of his testator, would not be 
available, either by way of set-off or recoupment. Jdce(rehee v. 
Slater, January term, 1874. Although he meant only to pay 
the debts which he ac knowledged, the promises of the appelle e, 
together with his acceptance of the notes, may have caused 
injury tohim. This injury or damage may be such as neces- 

sarily resulted from the neglect or refusal of the appellee to 
perform what he had underts iken. 

2. A mere agreement to accept less than the real debt is 
nudum pactum. But the acceptance of property in satisfac- 
tion of a preéxisting debt, irrespective of its value, will have 
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the effect to extinguish it. The notes of a third person ac- 
cepted would be a good consideration. Pearson g Fant v. 
Thomason, 15 Ala. 700; Goodnow v. Smith, 18 Pick. 314. 

The executor must do his duty to the estate he represents ; 
but this duty will not protect him personally against any in- 
jury he may have inflicted on the appellant by his breach of 
agreement. The demurrer to the special count ought to have 
been overruled. 

The judgment is reversed, and the cause remanded. 


Rogers’s Administrator v. Jones. 


Action on Official Bond of County Administrator. 


1. Nonsuit; what is revisable on appeal. — The rulings of the court below on 
the pleadings appear of record, and are not the subject of a bill of exceptions ; and 
on appeal from a nonsuit (Rev. Code, § 2759), these rulings though excepted to, 
are not revisable. 

2. Variance in description of chancery decree. — In an action on the official bond 
of an administrator against him and his sureties, founded on a decree in chancery, 
which is alleged in the complaint to have been rendered on a final settlement of his 
administration made by him, issue being joined on the plea of nul tiel record, a 
decree rendered against the administrator, on a bill filed against him by a distribu- 
tee, to correct alleged errors in a final settlement made by him in ‘the probate 

court, is not admissible evidence. 


APPEAL from the Cireuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by the administrator of Marcus 
Rogers, deceased, against Thomas J. Orme and the sureties 
on his official bond as general administrator of Montgomery 
county. The complaint alleged the appointment of said Orme 
as county administrator, by the probate court of Montgomery, 
on the 20th June, 1856; the execution of his official bond, 
with his co-defendants, Jason G. Jones and Amos Jones, as 
sureties, and its acceptance by the court; the grant of letters 
of administration to him, as county administrator, on the estate 
of John R. Rogers, deceased, who was the father of said Mar- 
cus Rogers, the plaintiff's intestate; that he received assets to 

large amount belonging to said estate; that afterwards, 
‘and before the death of plaintiff's intestate, the said Orme 
made, in the chancery court sitting at Montgomery, a final 
settlement of his administration on the estate of said John R. 
Rogers, and the said court rendered against the said Orme, as 
such administrator, on the 9th day of April, 1868, a decree in 
favor of plaintiff's intestate for the sum of $3,000, with inter- 
est from the 18th day of June, 1866 ;” and the non-payment 
of this decree was assigned as a bees ach of his official bond. 
The death of said Orme was suggested pending the suit, and 
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the suit was allowed to abate as to him. The summons was 
not executed on Amos Jones. Jason G. Jones appeared, and 
filed fifteen pleas in bar. Several of these pleas alleged, that 
the defendant was discharged from liability on the official 
bond of said Orme, before any breach had oceurred, and before 
the rendition of said decree, and that the said probate court 
had accepted another bond from him, with other sureties ; and 
to these pleas a demurrer was overruled. Issue was joined on 
the other pleas; one of which averred, that ‘no such settle- 
ment was ever had in the chancery court at Montgomery, as 
that set out in said complaint.” 

On the trial, as the bill of exceptions shows, the plaintiff 
offered in evidence a transcript of the proceedings and decree 
in the chancery court at Montgomery, under a bill filed by said 
Marcus Rogers against Thomas J. Orme, the object of which 
was to correct certain alleged errors in a final settlement of said 
Orme’s administration on the estate of said John R. Rogers, 
made by him in the probate court of Montgomery on the 18th 
June, 1865; and by the decree of said chancery court, ren- 
dered in said cause on the 9th day of April, 1868, a judgment 
for $3,000 was rendered against said Orme, in favor of said 
Marcus Rogers, with interest from the 1sth day of June, 1866. 
The court excluded this transeript as evidence, on the defend- 
ant’s objection ; to which the plaintiff excepted. The bill of 
exceptions recites that, “from the ruling of the court in ex- 
cluding said transcript as evidence, it became necessary for the 
plaintiff to take a nonsuit, with a bill of exceptions ;”’ and it 
also recites that an exception was reserved by the plaintiff to 
the rulings of the court on the demurrers to the pleas. The 
overruling of the several demurrers, and the exclusion of the 
transcript, are now assigned as error. 


R. M. WILuiAMson, with E. J. Firzparricn, for appel- 
lant. 


P. T. SAyreE, with StonE & CLOoPTON, contra. 


BRICKELL, J.— In the absence of statutory provisions au- 
thorizing it, a writ of error, or appeal, would not lie from a vol- 
untary nonsuit, or a nonsuit taken by the plaintiff in conse- 
quence of adverse rulings of the court. Cain v. Byrd, 1 Stew. 
189; Tate g& Tate v. McCrary, 21 Ala. 499. The Code author- 
izes an appeal from a nonsuit suffered by the plaintiff because 
of adverse rulings of the court, and the reservation of the facts, 
point, or decision, by bill of exceptions, as in other cases. R.C. 
§ 2759. The construction of this statute has been, that deci- 
sions upon the pleadings, which appear of record, and which are 
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not the subject of a bill of exceptions, are not revisable under it. 
Palmer v. Bice, 28 Ala. 430; Paulling v. Marshall, 47 Ala. 270. 
The bill of exceptions in this case recites, that the nonsuit was 
taken in consequence of the rulings of the cireuit court in the 
rejection of certain evidence offe red by the plaintiff. In this 
state of the record, we cannot consider the decision of the court 
on any question of pleading. We are confined in our inquiry 
to the propriety of the exclusion of the evidence. Vineent v. 
Rogers, 80 Ala. 471. 

The averment of the complaint is, that Orme, the admin- 
istrator, and the principal of the appellees, made in the court of 
chancery a final settlement of his administration of the prssn 
of John KR. Rogers, on which a decree was rendered for 
specified sum in favor of appellant’s intestate. Among otiien 
pleas interposed, is the plea of nud tiel record. To support this 
averment of the complaint, the plaintiff offered in evidence the 
record of a decree of the court of ch: ancery, rendered on a bill 
filed by his intestate.in his life, under the statute (R. C. 
§ 2274) authorizing any party injured, within two years 
after the final settle ment of an administration in the court 
of probate, by bill in chancery to correct any error of law or 
fact, occurring in such settlement, without fault or neglect on 
his part. This record, on objection, the court refused to admit 
as evidence. A decree of the court of chancery is essential to 
the maintenance of this action. No action at law on the bond 
of an executor or administrator can be sustained, until there 
has been a judgment of a court of competent jurisdiction, fix- 
ing his liability. The decree of a court of chancery, ascertain- 
ing his liability, will authorize an action on the bond. In 
pleading, the general rule, especially applicable to records, is, 
that no ullegation, descriptive of the identity of that which is 
legally essential to the claim or charge, can ever be rejected. 1 
Green. Ev. § 56. The decree, as we have said, is essential to 
the maintenance of the action. The description of that decree 
in the pleading is, that it was rendered on a final settlement 
made by the administrator in the court of chancery. The 
import of this description is a settlement in which the adminis- 
trator was the actor; and of that settlement, a settlement in the 
court of probate is not an indispensable element. Indeed, there 
could not have been a final settlement in the court of probate, 
consistently with the decree in chancery described in the plead- 
ing. The decree offered in evidence was rendered on a bill filed 
against the administrator. He was not the actor, but was pro- 
ceeded against. ‘To the validity of that decree a final settle- 
ment made by the administr: ator in the court of probate was 
indispensable. It is an error in a final settlement in the court 
of probate only, that the court of chancery under the statute 
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can correct. An error in a partial or annual settlement would 
be capable of correction on the final settlement in the court of 
probate. The decree rendered in chancery does not vacate or 
annul the settlement in the court of probate. It does not open 
and unravel the accounts stated and settled in that court. It 
simply corrects specified errors intervening in that settlement. 
To the identity of the decree, described i in the complaint, a 
final settlement in the court of ch: ancery, in which the admin- 
istrator was the actor, was indispensable. A final settlement 
in the court of probate was not a fact necessary to the decree 

of the court. Between the record described in the complaint, 
and that offered in evidence, there was a palpable variance, and 
the circuit court did not err in its rejection. 

The judgment is affirmed. 


Trimble v. Isbell. 
Action on Promissory Note given for Price of Slaves. 

Sufficiency of verdict.—In an action on a promissory note given for the pur- 
chase-money of slaves, issue being joined on the pleas of payment, failure of con- 
sideration, and breach of warranty of soundness, a verdict in these words : ‘* That 
they find for the defendant ; and that $1,300 was duly paid on the debt sued for; 
and that the girl Julia, which formed a part of the consideration, was unsound and 
valueless at the day of the sale and date of the note sued on; and that she was 
valued in the sale, and sold, at $1,100; and that the woman Mary, mentioned in 
the bill of sale, and warranted to be sound, was sold to the purchaser at and for 
the price of $1,125 ; and that she was unsound at the date of the note sued on, and 
the date of plaintiff's warranty of soundness, and that said unsoundness amounted 
to one half of her estimated value,” —is not a special verdict, but is equivalent to 
a general verdict for the defendant. 


APPEAL from the Cireuit Court of Colbert. 

Tried before the Hon. JAMES S. CLARK. 

This action was brought by Jose sph A. Trimble against Ellis 
Isbell, and was founded on a promissory note under seal for 
$2,500, executed by the defendant and one James P. O'Reilly, 
who was not sued. The said note was dated the 15th January, 
1859, payable on the Ist January, 1860, and was given for the 
purchase money of slaves sold by plaintiff to said 0’ Reilly. 
The defendant pleaded, “ in short by consent,” payment, fail- 
ure of consideration, breach of warranty, and recoupment on 
account of the unsoundness of the slaves, * with leave to give 
in evidence any matter, which, if specially pleaded, would be 
a good defence ;” and to these pleas there was the “ general 
replication, and issue, with like leave.” The verdict of the 
jury, as recited in the judgment entry, was in these words: 
“That they find for the defendant, and that $1,300 was duly 
paid on the debt sued for; and they find that the girl Julia, 
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which formed a part of the consideration, was unsound and 
valueless at the day of the sale and date of the note sued on; 
and that she was valued in the sale, and sold, at $1,100; and 
that the woman Mary, mentioned in the bill of sale, and war- 
ranted to be sound, was sold to the purchaser at and for the 
price of $1,125; and that she was unsound at the date of the 
note sued on, and at the date of the plaintiff's warranty of 
soundness, and that said unsoundness amounted to one half of 
her estimated value.” The rendition of judgment for the de- 
fendant on this verdict is now assigned as error. 


J. B. Moore, with whom was L. P. WALKER, for the ap- 
pellant. — The verdict is special, and cannot be aided by any 
extrinsic facts, nor can any presumptions or intendments be 
indulged in its favor. Lee v. _Campee Vs Heirs, 4 Porter, 208 ; 
Seawell v. Glidden, 1 Ala. 52; Pittsburg R. R. Co. v. Bran, 
53 Penn. St. 250 ; Knickerbocker Mining Co. v. Hall, 3 Ne- 
vada, 194; MKahlman v. Merlinka, 20 Texas, 385; Nichole v. 
Weaver, 7 Kansas, 373; Manford v. Wardwell, 6 Wallace, 
423; 10 Bacon’s Abr. 313; 43 Ala. 353. 


Roprnson & WALKER, contra. — The verdict is equivalent 
toa general finding for the defendant, and the words which 
follow do not qualify or limit its effect. Verdicts are not con- 
strued strictly, as pleadings are. If the meaning of the jury 
can be collected from the words used by them, the court will 
mould the verdict into proper form. ‘The sufficiency of the 
verdict is sustained by the following authorities: itzer v. 
Me Cannan, 14 Wisconsin, 63 3 5 3 Tidd’ s Pr. 897, and notes; 3 
Bla. 378; Prince v. State, 35 Ala. 369; Oxford v. State, 33 
Ala. 417; Patterson v. Cook, 8 Porter, 66 ; 3 Tucker v. Coch- 
eron, 47 N. H. 54; Chambers v. Walker, 42 Ala. 445; Jean 
v. Sandiford, 39 Ala. 317; Roche v. Ladd, 1 Allen, 436; 
Gover v. Turner, 28 Maryland, 600; Dunlop v. Hayden, 29 
Indiana, 303; O’Brien vy. Palmer, 49 Illinois, 72; Buckham 
v. Smith, 62 Penn. St. 45; Horn v. Kberhart, 17 Indiana, 118 ; 
Gregory v. Frothingham, 1 Nev. 255; 20 Iowa, 127; Ross v. 
Mather, 47 Barbour, 582. 


B. F. SAFFOLD, J. — There is no bill of exceptions in the 
record, and the only matter assigned as error is the rendition of 
judgment for the defendant on the verdict. The verdict clearly 
conveys this meaning — that the defendant owes nothing, be- 

rause $1,300 had been paid on the note, and $1,662 of the con- 
sideration had been lost to the debtors by the unsoundness of 
the slaves. The woman Julia was expressly found to have 
been a part of the consideration of the note, and to have been 
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valueless. Mary also was found to have been unsound to the 
extent of half the price agreed to be paid for her ; and to have 

been mentioned in the bill of sale, and warranted by the plain- 
tiff to be sound. The unsoundness and warranty of soundness 
are expressly referred to the date of the note sued on. In 
Seawell v. Glidden (1 Ala. 52), this court said: If the facts 
found are such as to show that there were other facts, touching 
which there was evidence, and in regard to these the verdict is 
silent, the court ought to award a venire facias de novo.” In 
Lee v. Campbell's Heirs (+ Porter, 198), the court said: “ If 
they (the jury) return facts, intelligently set forth, which 
show no right to recover, or which show a good cause of action 
without any available defence, it would certainly be the duty 
of the court to render a judgment.” 

The verdict in this case can scarcely be called a special one. 
But, if it be so regarded, every mate rial fact is disclosed, upon 
which the finding for the defendant is based. It needs no in- 

tendment, or reference to extrinsic facts which appear upon the 
record, to ascertain its meaning. Juries sometimes state their 
reasons for the verdict, and they may be asked which precise 
issue or issues they find in the : aflirmative or negative. 3 Chit. 
Gen. Prac. 920. “But this does not render the verdict special ; 

nor does it amount to that species of special verdict spoken of 
by Blackstone (8 Comm. 578), when the jury find a verdict 
generally for the plaintiff, but subject nevertheless to the opin- 
ion of the judge, or the court above, on a special case stated 
by the counsel on both sides, with regard to a matter of law. 
In Porter v. Rummery (10 Mass. R. 64), the defendant ina 
real action pleaded not guilty as to part of the land demanded, 
and non-tenure as to the remainder. Both points were in issue, 
and the jury returned a verdict of not guilty. The verdict 
was objected to, as being upon one of the issues only. The 
court said: * The general rule is, that although the verdict may 
not conclude, formally or punctually, in the words of the issue, 
yet, if the point in issue can be concluded out of the finding, 
the court shall work the verdict into form, and make it serve 
according to the justice of the case.” It was further s: Aid, that 
if the verdict, expressed in the terms of the first issue, was 
understood at the trial in a restrictive application, the jury, it 
may be presumed, would have been further inquired of, as to 
their finding upon the second issue. 

In the present case, if the reasons given by the jury for 
their finding in favor of the defendant were deemed insufficient 
at the trial, “they ought to have been further inquired of, or a 
motion made for a new trial. It does not appear that the de- 
fendant obtained more than he was entitled to; and therefore 
the plaintiff cannot complain of the statement of the reasons 
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e 


v. Edmondson, 2 Ala. 209. The judgment is affirmed. 


BricKELL, J., not sitting, having been of counsel. 


Wise v. Falkner. 
Action for Rent, by Assignee of Reversion. 


1. Sale of rented premises during term; assignee’s right to rent. — Rent being an 
incident to the reversion, the purchaser of rented premises from the landlord, dur- 
ing the term, is entitled to the rent subsequently accruing, and —— by the 
tenant is not necessary to perfect his right to recover it. Rev. Code, § 1568. 

2. Same; how assignee must declare. — If the tenant has attorned to te assignee 
or purchaser of the reversion, the latter may declare for the rent as on a demise 
by himself; but, if there has been no attornment, he must declare as assignee, and 
show in his complaint how his right accrued; otherwise, the variance between his 
pleadings and proof woul be fatal. 

3. What constitutes payment. —If the tenant is summoned by process of gar- 
nishment as the debtor of his original landlord, and pays the amount due for rent 
to the clerk of the court, in answer to the garnishment, in Confederate treasury- 
notes, in the presence of the as-ignee of the reversion, who consents that it may 
be so paid, and agrees that he will contest with the attaching creditor the right to 
it, the debt is extinguished as against the assignee, and he is estopped from after- 
wards denying the validity of the payment. 

4. Charge assuming facts not proved. — A charge to the jury must be confined to 
the evidence ; a charge which assumes as proved a fact of which there is no evi- 
dence whatever, is erroneous. 

5. Testimony of parties as cpt dag the plaintiff and defendant are 
examined as witnesses in a civil cause (Rev. Code, § 2704), and contradict each 
other on a material point, the testimony of one is not set off against that of the 
other ; but the testimony of both must be considered by the jury, and subjected 
to the same tests as that of other witnesses. 


APPEAL from the Cireuit Court of Coffee. 

Tried before the Hon. J. MCCALEB WILEY. 

This action was brought by Herrin Wise against Elijah 
Falkner, and was commenced on the 6th May, 1867. The 
complaint contained three counts: the first claiming $325, 
* due from said defendant by account on the Ist day of Janu- 
ary, 1862, on an account sti ated between plaintiff and defend- 
ant on the 10th January, 1861, for the rent of plaintiff's saw 
and erist mill for and during the year 1861, at the defendant’s 
instance and request ;”’ the second, the same sum ‘due by ac- 
count on the Ist January, 1862, for the rent of plaintiff's saw 
and grist mill, from the 10th day of January, 1861, until the 
Ist day of January, 1862, rented by plaintiff to defendant at 
said defendant’s instance and request;” and the third, the 
saine sum, “for the rent of a certain tract of land,” particu- 
larly deseribed, “*demised by plaintiff to defendant on the 
10th di ay of January, L861, said rent commencing on the 10th 
day of January, 1861, and ending on the 31st December, 





860 SUPREME COURT [June Term, 


[ Wise v. Falkner.] 


1861.” The defendant pleaded, ‘*in short by consent, 1st, 
the general issue; 2d, payment; 3d, non assumpsit ;”? and 
issue was joined on these pleas. 

“On the trial,” as the bill of exceptions states, ‘ the plain- 
tiff testified, as a witness for himself, that he rented the lands 
and mill, for which this action of rent is instituted, to the de- 
fendant, in the early part of the year 1861; that the price 
agreed to be paid for the rent was $325; that the defendant 
had rented said lands, shortly before that time, from Carey 
Curry and wife, and was in possession under said contract of rent 
from them for the year 1861; that he (plaintiff) purchased said 
lands from said Curry and wife, on or about the 9th January, 
1861, and took their deed for the same; that he saw the de- 
fendant, on or about the 10th January, 1861, and told him 
that he had purchased said land, and that he wanted the pos- 
session of it or the rent; and that defendant then agreed to 
pay him the rent for the year, if plaintiff would let him re- 
main in possession, which plaintiff agreed to do. Plaintiff 
also read in evidence to the jury, against the defendant’s ob- 
jection, the deed from said Curry and wife, as follows,” setting 
it out. ‘* Defendant then testified, as a- witness for himself, 
that he rented the land from said Curry and wife, about the 
Ist January, 1861, for that year, for $300, and went into pos- 
session; that plaintiff came to him, about the 10th Janu- 
ary, 1861, and notified him that he had purchased the land 
from Curry and wife, and that he wanted the rent paid to 
him ; that he then stated to plaintiff, in reply, that he had 
been garnisheed, and would be liable to the plaintiff in the at- 
tachment, and that he never agreed to pay the rent to said 
plaintiff. He stated, also, that he had been garnisheed to an- 
swer what he owed said Curry for the rent in several cases ; 
that some of the garnishments were in justices’ courts, and 
one was in the circuit court of Coffee, in favor of one Wash- 
ington Atkinson ; that during the late war, and not long after 
he had filed his answer to said garnishment, under the advice 
of his attorney, he paid the whole of said debt to the clerk of 
the said circuit court, in Confederate treasury-notes ; that the 
plaintiff was present when said money was so paid, and agreed 
that it should be thus paid, and that he would look to the 
money in the clerk’s hands for his pay, and would not further 
look to the defendant ; also, that the plaintiff owed him $150 
at that time, and paid it to him on that day, to enable him 
to make said payment to the clerk. Plaintiff was then exam- 
ined again for himself, and testified, that he had nothing to do 
with the payment of said money to the clerk, and never con- 
sented thereto, or made any such agreement as was stated by 
defendant ; that all he had to do with it was to pay defendant 
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the debt he owed him, which he did at his request. Defend- 
ant then again took the stand, and expressly contradicted the 
statements made by plaintiff; and the plaintiff, being again 
introduced, by leave of the court, testified that he never “did 
consent to the payment of the money to the clerk. 

‘This was all the evidence in the cause,” except the record 
of the garnishment suit ; and the court thereupon charged the 
jury, at the instance of the defendant, as follows: “1. If the 
jury believe, from the evidence, that the action was brought 
upon a contract which purports to have been made between 
plaintiff and defendant, for the rent of said premises, the 
plaintiff cannot recover upon the agreement made between the 
defendant and Curry. 2. The jury cannot find for the plain- 
tiff in this action, upon an agreement made between the de- 
fendant and Curry for the rent of said premises. 3. If the 
jury believe, from the evidence, that the defendant owed the 
plaintiff for the rent of said premises, or had obligated himself 
to pay said rent, then they may consider whether or not de- 
fendant has ever paid said rent; and if they find that he paid 
the amount of said rent to the clerk of the circuit court, to be 
contended for by plaintiff and the creditors of said Curry, and 
[that the amount so paid] was in Confederate treasury-notes, 
and was so paid by an understanding with plaintiff, or with 
his consent, then the plaintiff cannot recover. 4. If the jury 
believe, Svan the evidence, that the plaintiff paid to the cir- 
euit clerk one hundred and fifty dollars, in consideration of de- 
fendant’s turning over to him a note which he held on him, 
and that said money was paid over to the clerk with the under- 
standing between the parties to this suit that it, together with 
other money paid by defendant, should be place .d in the hands 
of said clerk, to be contended for by plaintiff and others, then 
the plea of payment is sustained, and the plaintiff cannot re- 
cover in this action. 5. If the jury believe that the defendant 
paid to the clerk the money due for the rent of said premises, 
upon an understanding, and with the consent of plaintiff, then 
the plea of payment is sustained, and the plaintiff is not enti- 
tled to recover ; and they have a right to look to all the cir- 
cumstances, as shown by the proof, to see whether or not he 
did so consent. 6. In determining whether or not plaintiff 
consented for the rent money to be paid to the clerk, the jury 
may look to the fact, if it be a fact, that defendant talked 
to plaintiff about it, and procured part of it from him, and 
paid it in his presence ; and also to the further fact, that plain- 
tiff said he could burst up the garnishment suits, and such 
other circumstances as may have been proved. 7. If the 
plaintiff swore there was a contract between him and defend- 
ant for the rent of the mill and lands in question, and the de- 











362 SUPREME COURT [June Term, 


[Wise v. Falkner.] 
fendant swore there was no such contract between them, and 
there was no other evidence, upon this state of proof, the jury 
must find for the defendant.” The plaintiff excepted to each 
of these charges, and he now assigns them as error. 


W. D. Roberts, with Seats & Woop, for appellant. 
J. D. GARDNER, contra. 


BRICKELL, J. — The several counts of the complaint are 
framed to recover rent for the use and occupation of lands de- 
mised by the plaintiff to the defendant. On the trial, there 
was evidence tending to show that the defendant entered into 
the oceupaney of the lands, under a contract of renting for a 
year, made with one Curry. During the term, Curry sol 1 and 
conveyed the premises to the pli aintiff, the rent not bei ‘ing due 
and payable until the expiration of the term. There was also 
evidence tending to show that, after the sale and conveyance to 
the plaintiff, the defe ndant, having notice thereof, attorned to 
the plaintiff, and expressly promised to pay him the rent. In 
either aspect of the case, the plaintiff was entitled to the rent 
falling due after the conveyance to him by Curry. Under the 
statute (R. C. § 1568), rent is an ineident to the reversion, 
and the lessor’s grant of the reversion carries with it the rent 
falling due thereafter, without the attornment of the tenant to 
the grantee. English v. Key, 39 Ala. 113. 

After an attornment, and an express promise to pay the 
rent 0 become due, the relation of landlord and tenant would 
be created by contract, and not by operation of law. ‘Taylor’s 
Land. & Ten. § 14. On this contract, the plaintiff would be 
entitled to recover the rent, and may declare thereon, as if he 
had been the original lessor. When the plaintiff's right of 
recovery rests on the transfer of the reversion to him, he must, 
in declaring against the lessee for rent, aver that he is the 
assignee of the reversion, showing how he became such. 1 
Chitty’s Pl. 267. The rule prevails, which applies whenever 
the plaintiff claims as assignee, and not by virtue of a contract 
made with him, that the assignment, which lies at the founda- 
tion of his right of action, must be averred. If he declares 
generally, as upon a contract made with himself, and the evi- 
dence offered is of a contract made with another, to which he 
derives a right by assignment, there would be a fatal variance 
between the pleading and proof. The complaint being general, 
adapted only to a recovery of rent on a demise made by the 
plaintiff, the court did not err, in charging the jury that the 
plaintiff could not recover the rent reserved on the demise of 
the lands made by Curry ; and this we understand to be the 
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meaning of the first and second charges, to which exceptions 

were taken. The plaintiff had a clear right to recover this 

rent; but his right accrued by assignment, and by proper aver- 

ments he should have shown how it was derived. 

3. When this case was before this court at the January term, 
1871 (Wise v. Falkner, 45 Ala. 471), one of the errors as- 
signed was a charge given by the cireuit court, that if the de- 
fendant, in the presence of the plaintiff, and without objection 
from him, had paid the rent now claimed, in Confederate treas- 
ury-notes, to the clerk of the circuit court, in answer to pro- 
cess of garnishment against him as the debtor of Curry, his 
original landlord, and the vendor of the plaintiff, the plaintiff 
could not recover. This cha irge was declared erroneous. The 
charges which are now assailed as erroneous, on the authority 
of that decision, present a different state of facts. The pay- 
ment of Confederate treasury-notes, to the clerk of the cir- 
cuit court, is now claimed to be valid, because induced by the 
plaintiff's express consent to such payment, and on his agree- 
ment to contest with the attaching creditor the right to the notes 
so paid to the clerk of the court. A debt may be extinguished 
by the creditor’s voluntary acceptance of C ‘onfederate tre: asury- 
notes in payment. Ponder vy. Scott, 44 Ala. 241. If the plain- 
tiff had directly accepted such notes, in satisfaction of the debt 
now claimed from the defendant, the debt would have been ex- 
tinguished, and no right of action would have remained in the 
plaintiff. The payment to another, with the consent of the 
plaintiff, and on his promise to look to the funds so paid for the 
satisfaction of his debt, has the same effect. Such consent and 
agreement estop the plaintiff from subsequently claiming the 
debt of the defendant. The court did not, therefore, err in 
giving the third, fourth, and fifth charges, in effect asserting 
the law as we have declared it. 

4. In giving the sixth charge, the court erred. It assumed 
as a fact proved in the cause, that plaintiff said “he could 
burst up the garnishment suits.” We do not find in the record 
any evidence that plaintiff had made any such declaration. A 
ch: arge must be confined to the testimony. In it no fact must 
be assumed or asserted as proved of which there is not evi- 
dence. Hollingsworth vy. Martin, 23 Ala. 591. 

». The seventh charge is also erroneous. The plaintiff and 
defendant were both competent witnesses. Each, in legal con- 
templation, is equally credible. When two witnesses, of equal 
eredibility, directly contradict each other, it is the province of 
the jer y to weigh the evidence, and determine for themselves 
which they will believe. The law attaches no more weight to 
the evidence of the defendant, than to that of the plaintiff. 
The testimony of the one is not set off against the testimony 
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of the other. The jury must, from the manner in which they 
testify, and from the tests to which they would subject the 
tesimony of witnesses not parties or interested, determine to 
whom they will give credit. 

For the errors we have noticed, the judgment is reversed, and 
the cause remanded. 


Kelly v. Moore. 


Action against Justice of the Peace and Sureties on Official Bond, for 
Wrongful Arrest and Imprisonment. 


1. What errors avail after judgment by default. — Under the provisions of the 
Revised Code (§ 2811), only substantial defects in the complaint are available on 
error, after judgment by default. 

2. Liability of justice and sureties on official bond, for wrongful arrest and im- 
prisonment. — Under the statute declaring the legal effect of official bonds (Rev. 
Code, § 169), the sureties on the ofticial bond of a justice of the peace are liable, 
joindy. with him, for a wrongful arrest and imprisonment by him under color 
of his office. 

3. Sufficiency of complaint. —In an action against a justice of the peace and the 
sureties on his official bond, a complaint which alleges that the said justice, under 
color of his office, and without reason or probable cause, caused plaintiff to be 
arrested and imprisoned in the county jail, and that by reason of said illegal 
arrest and imprisonment, and to obtain his discharge from the same, plaintiff was 
put to great expense, and was compelled to employ counsel to prosecute a writ of 
habeas corpus, shows a substantial cause of action. 

4. When cause stands for trial. — Under the provisions of the “stay law” of 
1866 (Rev. Code, § 2660), an action to recover damages for a wrongful arrest and 
imprisonment, whether in the form of case or trespass, stands for trial at the first 
term, if the summons and complaint have been executed twenty days before its 
commencement. 

APPEAL from the Cireuit Court of Mobile. 

The record does not show the name of the presiding judge. 

The complaint in this case was in these words: ‘ The plain- 
tiff claims of J. M. MeGovern, a justice of the peace in and 
for the county aforesaid, and of James Kelly, John F. Powers, 
William H. Williamson, and Joseph Hastings, as sureties on 
the official bond of the said McGovern as such justice of the 
peace, the sum of one thousand dollars as damages, for that 
whereas, on the 11th day of December, 1871, the said McGov- 
ern did, under color of his office as such justice of the peace, 
cause the plaintiff to be arrested, imprisoned, and committed 
to the jail of said county ; by which he was deprived of his 
liberty for a long time, viz., tive nty-four hours or more, with- 
out any reason or probable ¢: use therefor. By reason of said 
illegal arrest and imprisonment, plaintiff was put to great ex- 
pense, and compelled to pay large sums of money in obtaining 
his discharge, as he was compelled to employ counsel to prose- 
cute a writ of habeas corpus before the judge of the city court 
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of Mobile, to effect his discharge from said illegal deprivation 
of his liberty; and on the hearing thereof, plaintiff was forth- 
with discharged and released from imprisonment. Plaintiff 
was alsc, by reason of said imprisonment, compelled to pay 
other costs and expenses of said proceedings before said city 
court, and was taken from his business, and lost a large sum of 
money thereby, and suffered much distress and anxiety, both 
in body and mind, by the disgrace and ignominy of said im- 
prisonment in the county jail for the time aforesaid, and being 
deprived of his liberty ; all amounting to said sum of one 
thousand dollars. Wherefore he brings ‘his suit.” 

The action was commenced on the 26th December, 1871, and 
the summons and complaint were executed on all the defend- 
ants on the same day. On the Ist June, 1872, a day of the 
next ensuing term of the court, judgment by default was en- 
tered against all the defendants, with a writ of inquiry; and 
on the execution of the writ, at a subsequent day of the term, 
the plaintiff's damages were assessed at $110. The judgment 
by default is now assigned as error; also, that the complaint 
does not show any cause of action. 


ALEX. McKinstry, with L. H. Farr, for appellant. 
BoyLes & OVERALL, contra. 


BRICKELL, J.— Since the Code, only substantial defects 
in a complaint are available on error, after a judgment by de- 
fault. Browder v. Gaston, 30 Ala. 677; Childress v. Mann, 
35 Ala. 206 5 Douglass v. Beasley, 40 Ala. 142. A material 
inquiry in this case is, whether the complaint contains a sub- 
stantial cause of action. The gravamen of the complaint is, 
that one of the defendants, who was a justice of the peace, 
under color of his office, without any reason or probable 
cause therefor, caused the plaintiff to be arrested and impris- 
oned, and that to procure his release from such imprisonment, 
the plaintiff, at great expense, was compelled to resort to the 
writ of habeas corpus. The complaint is not carefully drawn, 
and would probably have been subject to demurrer, if it had 
been interposed. But, under the authority of MZeEHlhaney v. 
Gilleland (30 Ala. 183), it must, we think, be regarded as pre- 
senting a * substantial cause of action.” It avers the arrest 
and imprisonment of the plaintiff, without reason or probable 

sause, by the defendant McGovern, under color of his office of 
justice of the peace. It must be observed, the wrong com- 
plained of is not an erroneous or corrupt exercise by the jus- 
tice of the jurisdiction the law confers. It is an abuse of the 
authority of his office; a pretended, not a real exercise of his 
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jurisdiction. Under color of his office,” he arrests and im- 
prisons the plaintiff. This was a misdemeanor at common law, 
and a tort for which an action could have been maintained 
against the justice. The sureties on his official bond would 
not, at common law, have been liable for this tort. The mal- 
feasance of their principal, of which misfeasance could not also 
be predicated, was not within the — of their obligation. 
Governor v. Hancock, 2 Ala. 728; McElhaney v. Gille land, 20 
Ala. 183. This was deemed a defect in the common law, and 
to cure it the statute now extends the liability of sureties on 
official bonds to injuries from wrongful acts done by the officer 
under color of his office, as well as to the non- “greigag a 
or negligent performance of official duty. R.C.§ 169. The 
complaint avers the wrong, as we have stated, the offic’ ial char- 
acter of McGovern, and the execution of an official bond, with 
the other defendants as sureties. However inartificial these 
averments may be, they must, after judgment by default, be 
deemed to disclose a substantial cause of action against all the 
defendants jointly. 

There was no error in the rendition of judgment at the first 
term, the summons having been executed twenty days previous 
to the return day thereof. We do not deem it necessar y to in- 
quire what is the form of action adopted by the pleader in de- 
ciding this question — whether it is trespass or case. Whether 
the one or the other, under the statute (R. C. § 2660), it was 
properly triable at the first term. The purpose of the statute 
was to render every action, commenced by summons, for a 
tort, or founded on contract made subsequent to 25th July, 
1865, triable at the first term, if the summons had been served 
twenty days previously. True, the statute does not nominate 
an action on the ease, as one of the actions so triable, but it 
does nominate “actions of trespass.”’ ‘Trespass, in its most 
extensive signification, includes every description of wrong, for 
which an action will lie. Hence, at common law, an action on 
the case was called * trespass on the case.” The form of the 
declaration was, “ A. B. complains of C. D., of a plea of tres- 
pass on the case.” It is evident from the reading of the stat- 
ute, that the intention was to render every action for a tort 
triable at the first term, when suit was commenced by sum- 
mons; and it is but a just construction to accept the phrase 
‘actions of trespass,” in its large st signific vation, as embraci ing 
as well the action on the case, as the ‘technic al action of tres- 
pass v2 et armis. 

There is no error in the record, and the judgment of the 
court below is affirmed. 
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Jones v. Knox. 


Bill in Equity for Settlement of Guardian’s Accounts. 


Bankruptcy ; validity of discharge, as against creditor without notice. — When a 
discharge in bankruptey, regularly granted by a court whose jurisdiction had at- 
tached, is collaterally assailed by a creditor, on the ground that he had no notice 
of the proceedings, it will be presumed that notice by publication was duly given 
to the creditors ; and if the complaining creditor’s name was not included in the 
schedule filed by the debtor with his petition, he cannot avoid the effect of the dis- 
charge, without averring and proving that the omission of his name was wilful 
and fraudulent. 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. ADAM C. FELDER. 

The original bill in this case was filed on the 23d June, 1869, 
by Edward N. Knox, an infant, who sued by his next friend, 
against Richard Jones and Smith Cullom, the sureties on the 
official bond of his deceased guardian, William Knox, and 
sought a settlement of the accounts of the deceased guardian. 
The letters of guardianship were granted by the probi ite court 
of Montgomery, on the 29th January, 1859. On the 29th 
June, 1868, the guardian made an annual or partial settlement 
of his accounts with said probate court, from which it appeared 
that there was in his hands on the Sth day of February, 1868, 
a balance of $10,535.06 due to his ward; and a. decree was 
rendered by said court, allowing the account as stated. The 
said guardian was declared a bankrupt, by the district court of 
the United States sitting at ] Montgomery, on the 26th Febru- 
ary, 1868, and died wefawe the bill in this ease was filed. The 
bill alleged that he was insolvent at the time of his death, and 
that no letters of administration had been granted on his 
estate. A decree pro confesso was taken against the defend- 
ant Cullom. An answer was filed by the defendant Jones, in 
which he incorporated a demurrer to the bill for want of equity, 
and pleaded as a bar his discharge in bankruptey, which was 
granted by the district court of the United States at New 
Orleans, on his own petition, on the 15th June, 1868. The 
chancellor overruled the demurrer, held that the defendant’s 
discharge in bankruptcy was no bar, and, on final hearing on 
pleadings and proof, rendered a decree for the complainant ; 
but his decree was reversed by this court, on appeal, at its 
June term, 1871, and the cause was remanded. See the case 
reported in 46 Ala. 53. 

After the remandment of the cause, the complainant amended 
his bill, by adding the following allegations: ‘* Complainant 
further shows, that on the 24th day of February, 1868, the 
said defendant Jones filed his petition in bankruptcy in the 
district court of the United States at New Orleans, and was, 
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on the 15th June, 1868, by said court discharged as a bank- 
rupt. But your orator charges, that the said bond, in com- 
plainant’s bill mentioned, was not mentioned in the schedule 
filed by said Jones, as his schedule of liabilities, in said bank- 
rupt proceedings ; and that no notice of said proceedings was 
ever given to any person holding said bond, or to any person 
having any interest in the penalty or condition of said bond; 
and that said court had no jurisdiction to grant said discharge. 
And complainant further charges, that no notice of the pen- 
dency of said bankrupt proceedings was ever given to any per- 
son having any interest in said bond; and that complainant 
and all persons interested in said bond were, at the time of the 
application for said discharge, and from that time until now 
[have been], citizens and residents of the State of Alabama.” 

There was a demurrer to this amended bill, because it did 
not aver that the omission to include the bond in the defend- 
ant’s schedule of liabilities was wilful and fraudulent ; but the 
record does not show what disposition was made of the de- 
murrer. The defendant Jones also filed an answer to the 
amended bill, denying its allegations as to the omission and 
want of notice, and pleading his discharge in bankruptcy as a 
bar. On the submission of the cause, no proof was offered to 
show notice of the proceedings in bankruptcy, except the dis- 
charge and the schedules accompanying the petition, in which 
the liability here sought to be enforced was not mentioned. 
On final hearing, on pleadings and proof, the chancellor found 
“the fact to be, that the bond was not included in the sched- 
ule of liabilities filed by Jones, and that no notice of the pen- 
dency of said proceedings in bankruptey was given to any per- 
son interested in said bond, as required by law;” and he held 
that the discharge in bankruptcy was, for this reason, no de- 
fence in this case, and rendered a decree for the complainant. 
The final decree, with other matters which require no notice, 
is now assigned as error. 


W.S. THORINGTON, with whom was S. F. Rice, for appel- 
lant.— 1. The mere omission or failure of a bankrupt debtor 
to include in nis schedule a creditor’s name or demand, not be- 
ing wilful or fraudulent, does not invalidate his discharge, nor 
prevent the creditor from proving his debt. Bump on Bank- 
ruptcy, 3d ed. 395-6 ; Payne v. Able, 4 Bank. Reg. 67; James 
on Bankruptcy, 157-8; Burnside vy. Bingham, 8 Mete. 79 ; 
Brown v. Rhebb, 1 Rich. 174; Hubbell v. Crump, 11 Paige, 
310; Fox v. Paine, 10 Ala. 523; Shelton v. Pease, 10 Miss. 

9 


473; Magoon v. Warfield, 3 Iowa, 293; In re Needham, 2 
’ i ’ 


Bank. Reg. 124; He parte Tabbetts, 5 Law Rep. 259; In re 
Beardsley, 1 Bank. Reg. 52; In re Rathbone, Ib. 65; Ln re 
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MeVey, 2 Tb. 85; 16 Pittsburg L. J. 818; 18 Ib. 101; 59 
Maine, 191; 7 Ky. 544; 19 Ohio, 219. 

2. The jurisdiction of the court having attached, and the 
discharge being regular, it will be presumed that due notice to 
creditors was given by publication ; and this was all the notice 
that was required. Morse v. Godfrey, 2 Story’s R. 391; 
Shawhan v. Wherritt, T How. U. S. 627; In re Wallace, 
Deady’s R. 452. 


P. T. SAYRE, contra. — The discharge of Jones as a bank- 
rupt is no bar to the plaintiff in this case, and cannot affect his 
rights, because he was not a party to those proceedings, and 
had no notice of them. The 11th section of the bankrupt law 
requires that two forms of notice shall be given ; one by pub- 
lication in a newspaper, and the other served personally, either 
written or printed. When these two things are done, but not 
before, a creditor beeomes a party to the proceedings, and is 
bound by them. The creditor has the right to controvert the 
fact of bankruptey ; and in order to do this, he must be made 
aparty. He has a right to prove his debt against the bank- 
rupt estate; and in order to have an opportunity to do this, he 
must be notified of the proceedings. Bump asserts the prop- 
osition without qualification, that the decree binds those only 
who are made parties to the proceedings. Bump on Bank- 
ruptey, 27,29. See, also, Barnes v. Moore, 2 Bank. Reg. 174; 
Terrell vy. Allison, 21 Wallace, 292. 

It is a universal rule, that no one is bound by a judgment 
unless he isa party to it; the only exception being in admiralty 
proceedings, which are ix rem, and binding on all persons who 
are interested in the thing itself. Br. Bank v. Hodges, 12 
Ala. 121; WeCurry v. Hooper, 12 Ala. 826; Boykin v. Rains, 
28 Ala. 342; Hunt v. Frowner, 28 Ala. 593; In re farrell, 
® Bank. Reg. 127. If a discharge in bankruptey is equally 
binding on a creditor with or without notice, why require no- 
tice at all? If notice to one creditor can be dispensed with, 
why not dispense with notice to all, and allow the bankrupt to 
obtain his discharge on his own ex parte showing? <A person 
sannot be deprived of his property without “due process of 
law,” which requires notice. Cooley’s Const. Limitations, 107, 


306, 402. 





PETERS, C. J. — The only question remaining in this case, 
vet to be settled, if the decision in Jones & Cullom v. Knox 
(46 Ala. 53) is to be adhered to, —and I see no sufficient rea- 
son for disturbing it, — is the question raised by the amended 
bill, which was filed in the court below after the cause was re- 

“ep pesca 
manded upon the decision above referred to. This amendment 
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alleges, in effect, that the complainant, Knox, who is the ap- 
pellee here, had no notice of the proceedings in bankruptey, 
whether by publication in a newspaper, or by mail, in which 
the appellant, Jones, obtained the discharge on which he relies 
for his defence. This allegation of a wi int of notice is denied 
in the defendant’s answer. The proof shows that Knox was 
not named as a creditor of Jones in his schedule or memoran- 
dum of his debts and creditors filed with his petition for his dis- 
charge, under the bankrupt law ; and no actual notice, by mail 
or otherwise, is shown to have been given him. All that is 
shown by the bankrupt is his discharge, regularly and properly 
granted and certified. 

As a general principle, it is well settled, when the proceed- 
ing is tn personam, that a party will not be bound by a judg- 
ment of a court, in which he has not had such notice as the 
law requires to be given him, of the proceedings in which the 
judgment has been rendered. If no such notice is given, the 
party without notice is not brought within the jurisdiction, and, 
as to him, the judgment is void. and it may be “ ater: ally im- 
peached. 4 Pet. 466; 14 ia 147; 11 How. 437; 9 How. 
336; 2 Pa. 502; 4 McL. 9 

There are two forms of ame directed by the bankrupt law 
to be given to the creditors of the petitioning debtor. The one 
is by publication in a newspaper, required to be made on war- 
rant of the judge or register of the court in which the proceed- 
ing is commenced. The other is by notice sent by mail, o 
personally served, made on like authority. For each of these, 
forms are prescribed. B. L. § xi.; Bump, pp. 25, 333. Hence 
it will be assumed, on prese station of the discharge, that the 
notice by publication, being a necessary and regular ste *p in the 
cause, had been duly given. Best Pres. Ey. p. 15. This 
elothed the court with jurisdiction of the matters alleged i 
the petition. This gave it jurisdiction of the right to try the 
bankruptcy of the petitioning debtor, and to grant him a dis- 
charge. The exercise of this power in this way is given by 
the act of congress, which that body had the most ample au- 
thority to pass, and to legalize the notice in this w: ‘Ys whether 
the notice reached the creditor or not. The notice by publica- 
tion in a newspaper, on warrant or order of the court, was suf- 
ficient to call the jurisdiction of the bankrupt court into active 
operation. The court was thus clothed with authority to dis- 
charge the petitioning debtor, if no sufficient objection was 
shown against it. B. L. § 32; Bump, pp. 516,517. A decree 
of discharge on such notice, if the court had jurisdiction over 
the subject-matter of the petition, and exercised it according 
to law, is conclusive, and cannot be impeached in a collateral 
proceeding, however irregularly the court may have proceeded. 
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In such a case, only a wilful and fraudulent omission to include 
the creditor’s claim or demand in the schedules of the petition- 
ing debtor will avoid. the discharge. ox v. Paine, 10 Ala. 
523 ; Symonds v. Barnes, 59 Me. 491 ; Burnside v. Bingham, 
8 Mete. 75; Mitchell v. Singletary, 19 Ohio, 219. Here, 
there is no allegation of such wilful and fraudulent omission, 
and no proof of such allegation. It therefore follows, that the 
objection to the discharge, as stated in the amended bill, and 
attempted to be supported by the evidence adduced, cannot be 
allowed. For this reason, the demurrer to the sononded bill 
should have been sustained. The amended bill is without 
equity, and, unless it is properly amended, it should be dis- 
misse dd, 
The judgment of the court below is reversed, and the cause 
is remanded. The appellee’s next friend, said Scott, will pay 
the costs of this appeal in this court, and in the court below. 


Carlisle e¢ al. v. Wilkins’s Administrators. 
Bill in Equity for Foreclosure of Mortgage. 


1. Assignment of mortgage ; subrogation of creditor to rights of surety. — When a 
mortgage of land given by the principal debtor to his surety for indemnity against 
the debt, is transferred by the surety to the personal representative of the deceased 
creditor, in consideration of his release from liability on the debt, the transfer will be 
upheld in equity as an equitable assignment of the mortgage, although it contains 
no technical words of conveyance, and is neither attested nor acknowledged as a 
deed ; and the mortgage may be foreclosed by the assignee. 

2. Bankruptcy of mortgagor and mortgagee; rights of assignee of mortgage. — 
When a mortgage is given by the principal debtor to his surety, and is transferred 
by the latter, for valuable consideration, to the creditor, the subsequent discharge 
in bankruptey of the principal and surety does not destroy the lien of the mort- 
gage, nor afflict the assignee’s right to foreclose it. 

3. Liens of mortgage and execution issued on judgment rendered during war.— 
The lien of a mortgage, made and recorded in 1866, while an execution was in the 
hands of the sheriff, issued on a judgment rendered during the late war, is supe- 
rior to that of the execution, or of the purchaser at the execution sale. 


APPEAL from the Chancery Court of Lee. 

Heard before the Hon. B. B. McCraw. 

The bill in this case was filed on the 12th December, 1870, 
by the personal representatives of John L. Wilkins, duce ised, 
and sought to foreclose a mortgage of certain lands, which was 
executed by W. G. Carlisle, one of the defendants, on the 4th 
June, 1866, and was given to indemnify George F. Taylor 
against liability as his surety on a note for $700, payable on 
the 2 5th December, 1860, to J. Y. Trammell, as the executor 
of said John L. Wilkins. The mortgage was duly acknowl- 
edged on the 29th June, 1866, and was left for record in the 
office of the probate judge on the same day. The said execu- 
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tor made a final settlement of his accounts in 1860, or 1861, 

and resigned, and he was succeeded in the administration by 
Geo. S. Turner, into whose hands Carlisle’s said note came as 
assets, and to whom said mortgage was transferred by said 
Taylor on the 8th February, 1868. This transfer, or assign- 
ment, was made in consideration of Taylor’s release and dis- 
charge from liability on Carlisle’s note, and was in these 
words: “I hereby transfer the within mortgage, together 
with all the rights, powers, privileges therein granted to me, 
to George S. Turner, administrator with the will annexed of 
John L. Wilkins, deceased, with power to sell in my name, or 
in his own as tr miles” which was signed by said Taylor, 
but was neither attested, nor acknowledged as a deed. In 
February, 1870, said George S. Turner mi nade a settlement of 
his administration, and resigned, and turned over to his succes- 
sors in the administration, who are the complainants in this 
suit, the said note and mortgage, as assets of said estate. 

le October, 1866, a portion of the land conveyed by the 
mortgage, shout six hundred acres, was sold by the sheriff of 
Chambers county, in which ogres the lands were situated, 
under an execution against said W. G. Carlisle ; at which sale, 
said Geo. S. Turner and one John Hogee ly became the pur- 
chasers, and received the sheriff's deed. This execution was 
issued on a judgment against said Carlisle, rendered by the 
circuit court of said county, on the 26th April, 1861, and it 
was in the hands of the sheriff when the mortgage above de- 
scribed was executed. Geo. F. Taylor was adjudged a bank- 
rupt, on his own petition, on the 13th February, 1868. Car- 
lisle also was adjudged a voluntary bankrupt in December, 1867. 
In the schedule of his property, filed with his petition, he in- 
cluded the land conveyed by the mortgage; and at the as- 
signee’s sale he became the purchaser of it. Huguely, after 
his purchase at the sheriff's sale, executed a mortgage on the 
land to Hall, Moses & Co., and a were joined with him as 
defendants to the bill. Said W. G. Carlisle and the personal 
representatives and heirs-at-law of said Geo. S. Turner, who 
had died, were also made defendants. 

An answer was filed by Carlisle, denying the validity of the 
mortgage, on the ground that, at the time he signed it, “he 
was ‘bankrupt in “fortune from the results of the w: ir, and 
bankrupt in brains from excessive intoxication ;”’ that he had 
then filed his petition in bankruptey, with the knowledge of 
said Taylor, and was legally incapacitated to make any valid 
contract. An answer was filed by Hall, Moses & Co., assert- 
ing the validity of the sheriff's sale under execution, and the 
superior lien of the execution over the mortgage, and insisting 
that the lands not sold by the sheriff should be first subjected 
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to the complainants’ demand under the mortgage. Demurrers 
to the bill, for want of equity, were filed by Huguely and the 
legal representatives of Turner, but were overruled by the 
chancellor ; and decrees pro confesso, for want of an answer, 
were afterwards taken against them. 

By agreement of counsel, filed with the register on the 2d 
August, "1872 2, it was admitted that the sheriff's sale was made 
under an execution issued on a judgment against Carlisle, in 
favor of Devlin, Hudson & Co., rendered by. the circuit court 
of Chambers county on the 26th April, 1861; that executions 
had been issued on said judgment on the 8th May, 1861, the 
Tth December, 1865, and the 19th June, 1866; that the sale 
was regularly advertised and made according to law; and 
‘that the officers of said circuit court, at the time of the ren- 
dition of said judgment, held their offices by virtue of a com- 
mission from the rightful government of Alabama before the 
passage of the ordinance of secession, and held said court un- 
der laws passed by said rightful government.” A term of the 
chancery court seems to have resis held on the Ist August, 
1872, as the depositions are marked ‘ opened by order of 
court” on that day. At the December term, 1872, the chan- 
eellor rendered a decree for the complainants, which recites 
that the cause was submitted ‘* at the last term,” on bill, an- 
swers, pleadings, and proof ; and he ordered a reference of the 
matters of account to the register. The register’s report was 
made and confirmed at the same term, and a final decree was 
rendered, ordering a sale of the mortgaged premises, unless 
the amount due to the complainants, as ascertained by the reg- 
ister’s report, was paid within a specified time. 

At the June term, 1873, a decree was rendered in the cause 
in these words: ** This cause having been submitted at the 
last August term, and a decree rendered therein; but the sub- 
mission having been omitted to be entered upon the docket, it 
is now ordered that the same be entered nune pro tune, as of 
the said last August term, as follows: In this cause it is or- 
dered, that the testimony taken be published, and that the 
register take a note of such as is offered in evidence, and the 
cause is submitted upon the pleadings and proof; and the fol- 
lowing proof is submitted, to wit: The complainants offer, 
Ist, the deposition of Geo. F. Taylor and the exhibit Hierete: 
2d, the deposition of W. Dorman; 3d, the deposition of Eliza- 
beth Wilkins. The defendants offer, Ist, the deposition of 
W. G. Carlisle; 2d, the certificate in bankruptey of said W.G. 
Carlisle. And the cause is held for consideration in vacation.” 

The appeal is sued out by Carlisle and Hall, Moses & Co., 
and errors are separately assigned by them. ‘The errors as- 
signed by Carlisle are: “1. The court erred in decreeing in 
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favor of the complainants below. 2. The decree was against 
the weight of the evidence. 3. The court decreed finally 
without any evidence. 4. There was no submission of evi- 
dence, or note of evidence, or order of submission, on which 
the court could render any decree. 5. The court erred in mak- 
ing the order nune pro tune at the June term, 1873, because 
there was no sufficient evidence of record to authorize it. 6. 
The submission was made at a time not authorized by law, 
and at a time when no legal court could have been held in said 
district.” The errors assigned by Hall, Moses & Co. are 

“1. The court erred in decreeing the sale of the lands mort- 
gaged to them by Huguely. The court erred in not decree- 
ing the sale first, for the satisfaction of complainants’ debt, 
of the land not mortgaged to them by Huguely. 3. The 
court erred in rendering the final decree without any evidence. 
4. The court erred in rendering a final decree without any 
order of submission and note of the testimony. 5. The court 
erred in making the entry nune pro tune. 6. The court 
erred in rendering a decree under a submission at a time 
not authorized by law.” 


J. J. Ropinson and W. H. Barnes, for appellants. — 1. 
The entry nune pro tune shows on its face that there was no 
order of submission and note of the testimony entered on the 
docket, and the transcript shows that there was no such entry 
on the minutes. The decree nune pro tune cannot, then, be 
sustained. Hudson v. Hudson, 20 Ala. 364; Tanner v. Hayes, 
47 Ala. 722; Shep. Digest, 396, § 32. 

Without any note “of the patlnony offered, the chancel- 
lor’s decree cannot be sustained. 

3. The note of the testimony, incorporated in the entry 
nune pro tunc, omits the agreement of counsel, on which the 
rights of Hall, Moses & Co. de »pend,. 

4. This court will judicially know that the terms of said 
chancery court are held in May and November. The order of 
submission in August, 1872, was, therefore, void. Duvis v. 
The State, 46 Ala. 80. 

5. The four hundred acres of land embraced in Carlisle’s 
mortgage, and not embraced in the sale by the sheriff, should 
have been first sold. Eslava vy. Lepretre, 21 Ala. 521. 

6. The judgment rendered in 1861, under which the sheriff's 
sale was made, was rendered by a court held by officers deriv- 
ing their commissions from the rightful government of Ala- 
bama, and the ordinance of secession being a nullity, as this 
court holds, it could not render invalid official acts rightfully 
performed by officers legally appointed. 
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E. G. Ricwarps, with THos. H. Warts, contra. —1. A 
mortgage, given to a surety for his indemnity, enures to the 
benefit of a co-surety, or of the creditor; and the latter is en- 
titled to be subrogated to all the rights of the former. Zoul- 
min v. Hamilton, T Ala. 367; Steele v. Mealing, 24 Ala. 285; 
Branch Bank v. Robertson, 19 Ala. 798; Cullum v. Branch 
Bank, 23 Ala. T97. 

2. The record of the mortgage was notice to all the world. 
Adams v. Steele, 21 Ala. 534. 

3. The judgment rendered in 1861, after the passage of the 
ordinance of secession, created no lien on the land. Say v. 
Thompson, 43 Ala. 484; Foster v. Moody, at January term, 
1873. 

4. The discharge in bankruptey of Carlisle did not affect 
the right to foreclose the mortgage. Mahone v. Haddock, 44 
Ala. 99; Bankrupt Law, § 14. 

5. The record does not show that the defendants made the 
proof necessary to establish their title under a purchase at 
sheriff’s sale. De Vendell v. Hamilton, 27 Ala. 156. 


B. F. SAFFOLD, J.— The appellees, as the administrators 
of John L. Wilkins, sought to enforce a mortgage of land, 
which the appellant, Carlisle, executed, on the 4th of June, 
1866, to George F. ‘Taylor, as a security for the payment of a 
promissory note payable to Trammell, executor of the said 
John L. Wilkins, and made by Carlisle, with Taylor as his 
surety. The note and mortgage were assets of the estate of 
Wilkins, Taylor having assigned the mortgage to Turner, ad- 
ministrator of Wilkins, and came to the complainants as_ his 
representatives by proper transfers and assignments. The 
mortgage was acknowledged on the 29th of June, 1866, and 
was filed for record on the same day. The note was made on 
the 2d of May, 1860. A portion of the lands so mortgaged 
were purchased, in October, 1866, by George S. Turner and 
John Huguely, at a sale under execution issued June 19, 
1866, preceded by executions issued December 7, 1865, and 
May &, 1861, on a judgment against Carlisle, in favor of Dev- 
lin, Hudson & Co., rendered on the 26th of April, 1861. Tay- 
lor assigned the mortgage to Geo. S. Turner, administrator 
with the will annexed of Wilkins, on the 8th of February, 
1868, and became bankrupt on the 15th of February, 1868. 
He never paid anything on the note. Carlisle was adjudged 
a bankrupt in December, 1867; and on his assignee’s sale of 
his effects, he purchased the land conveyed by the mortgage. 
The rights of all the other defendants are dependent upon the 
facts above stated. The assignment of the mortgage which 
Taylor made to Turner was not in words conveying the prop- 
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erty, but was as follows: ‘I hereby transfer the within mort- 
gage, together with all the rights, powers, privileges therein 
granted ‘to me, to George §. Turner, administrator with the 
will annexed of John L. Wilkins, deceased, with power to sell 
in my name, or in his own, as transferee.” The consideration 
of this transfer was Taylor’s release from further liability as 
Carlisle’s surety on the note. 

1. There can be no doubt that the complainants are entitled 
to the benefit of Taylor’s mortgage, both on the ground of the 
general doctrine, that any se curity taken by a surety from his 
principal enures to the creditor, and beeause of the consider- 
ation passing to Taylor. Although his assignment to ‘Turner 
does not contain legal terms of conveyance of the property 
itself, and is neither witnessed nor ac ‘knowledged as a deed is 
required to be, yet it is in such condition as “would justify a 
court of equity in reforming it into a proper assignment, be- 
tween them, or treating it as such. Thompson v. Marshall, 
36 Ala. 504; 1 Story’s 1q. Jur.§ 115; Mg. CLP. BR. RB. Co. 

v. Lulman & Ralston, 15 Ala. 472 A mortgage of land par- 
takes of the twofold nature of real and personal property. 

The discharge in bankruptey of Carlisle and Taylor does 
not de sstroy the right of the compl: inants to the security of the 
mortgage, given to them by the general law. The bankrupt 
law preserves such a lien, and does not so much contemplate 
the destruction of the debt as a restraint of the remedy. 

The question is broadly presented, whether a sale under 
an execution, issued on a judgment recovered in a court of the 
State during the late rebellion, defeats a mortgage made and 
recorded before the sale, but during the time the execution 
was in the hands of the sheriff. In Martin v. Hewitt (44 Ala. 
418),and Barclay v. Blocker, at the last term, it was held that 
it would not, and that such judgments would not support ex- 
ecutions. This has been the general tenor of the decisions of 
this court since Martin v. Hewitt. In Foster vy. Moody, at 
January term, 1873, a sheriff's deed, based on a sale under 
execution issued in August, 1866, on a judgment rendered in 
the circuit court of Alabama in September, 1862, was held to 
be a superior title to a sheriff's deed, based on a subsequent 
sale under a junior judgment. The ground of this decision 
was, that the provisional government, existing in the State 
between July, 1865, and July, 1868, allowed the enforcement 
by execution of the Confederate judgments ; and as this was a 
ease of completed execution, it ought not to be disturbed. 
The judgments rendered in the state courts during the Con- 
federate domination have never been regarded otherwise than 
as valid, though not possessed of all the. properties of domestie 
judgments. In Bush vy. Glover, 47 Ala. 167, the issue and 
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service of a summons and complaint in February, 1861, were 
deemed sufficient to support a judgment by default, rendered 
in September, 1866. ‘The decisions of this court, referred to 
above, have been a rule of property until the subject of them 
has wellnigh passed away. Whatever may be the differences 
of opinion in respect to the properties which should be ascribed 
to these peculiar judgments, it will do no good now to treat 
the matter as an open question. Settlements have been made 
and property acquired on the faith of the construction hereto- 
fore given to them, which it would be wrong to disturb. The 
purchasers at the sheriff's sale were apprised of the mortgage 
at the time of their purchase. The mortgagee probably did 
not know of the execution in the hands of the sheriff. We 
decide that the lien of the mortgage must prevail over the lien 
of the execution. 

The terms of the chancery court for Lee county are required 
to be held on Thursday after the first Monday after the fourth 
Monday in May, and on the first Monday in November, and 
may continue at each term until the business of the court is 
disposed of. It does not appear that any term of the court 
was held at an improper time. The entry nune pro tune of 
the submission of the cause and the note of evidence inflicts no 
injury on the appellant, whether made improperly or not. It 
does very well, standing of the term at which it was made. 
All of the evidence found in the transcript has received con- 
sideration. 

The decree is affirmed ; with an amendment, requiring the 
sale first of that portion of the land not sold under the execu- 
tion. 


Montgomery v. Gordon. 


Action to recover Money awarded by Commissioners making Partition 
of Decedent's Lands. 


1. Partition of decedent’s lands: award of money to equalize shares. — Under 
the provisions of the Code (Rev. Code, §§ 3106-17), as under the former statutes 
(Clay’s Digest, 196, § 22), commissioners appointed by the probate court, to make 
a division of a decedent’s real estate among his heirs, have no power to order or 
award that one party shall pay a sum of money to another, in order to equalize the 
shares; nor can the court, by confirming the commissioners’ report, impart any 
validity to such order; but, if the parties themselves adopt and act upon the di- 
vision as made by the commissioners, taking and holding possession of their respec- 
tive shares as allotted, they are bound by it, and the party to whom the money was 
awarded may recover it by action against the party who was ordered to pay it. 

2. Estoppel en pais, against and in favor of infant ; when cause of action accrues. — 
Since estoppels must be mutual, and an infant cannot be bound by an estoppel 
en pais, so he cannot claim the benefit of such estoppel against an adult ; conse- 
quently, when an infant sues to enforce a right of action, springing out of the per- 
formance of acts which constitute an estoppel en pais, the cause of action in his 
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favor accrues, and the statute of limitations begins to run against him, not from the 
time when the acts occurred, but from the subsequent time when he attained his 
majority and failed to disaffirm them. 


APPEAL from the Circuit Court of Autauga. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Mrs. Mary O. Gordon, the wife 
of Z. P. Gordon, against William Montgomery, who was her 
brother: and was commenced on the a3 September, 1872. 
The plaintiff and defendant were children and heirs-at-law of 
William Montgomery, sen., deceased. The action was brought 
to recover the sum of $101, with interest, which was decreed by 
the commissioners appointed by the probate court to make a 
partition, or division, of the re al estate belonging to said dece- 
dent, among his heirs-at-law, to be paid to the pk aintiff by the 
defendant, in order to equalize the shares allotted to them re- 

spectively. The commissioners were appointed on the 6th 
November, 1865, and made a partition forthwith ; but their 
report, though committed to writing, and sworn to before a 
justice of the peace on the 14th November, 1865, was not. re- 
turned to the probate court until the 28th March, 1870. The 
complaint contained the common money counts, and also a 
special count, which set out the appointment of the commis- 
sioners, their action and report, and the order of the court 
confirming it, and averred that the report of the commissioners 
“was ratified and agreed to by the defendant, who, together 
with said plaintiff,” and the other parties in interest, “ went 
into the probate court of said county, and before the judge 
thereof, in open court, on the 28th day of March, 1870, rati- 
fied and agreed to said report; and the said defendant, then 
and there, agreed to pay plaintiff said sum of $101; and that 
the defendant took possession of the lands so allotted to him 
by the report of said commissioners, and occupied them con- 
tinuously up to the commencement of the suit, and had failed 
to pay the said sum of money. 

The defendant pleaded, “in short by consent,” the general 
issue, the statute of limitations of six years, and the statute of 
frauds; “upon which pleas the plaintiff took issue.” There 
was a trial by jury, who returned a verdict finding “the is- 
sues”’ in favor of the plaintiff, and assessing her damages at 
$156.17 ; and judgment was rendered in her favor for that 
amount. On the trial, as the bill of exceptions recites, the 
plaintiff offered in evidence the decree of the probate court con- 
firming the report of the commissioners, which recited that the 
parties interested appeared in court, and waived all objections 
to any irregularities in the report, and to the delay in making 
it. The defendant objected to the admission of the decree, on 
the ground that it was ‘illegal and irrelevant,” and reserved 
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an exception to the overruling of his objection. ‘It was in 
proof, also, that the distributees went into the possession of the 
lands, ian rv the said division made by the commissioners, on 
the Ist day of January, 1866, and continued in the possession 
of the same down to the time of this trial; that the plaintiff 
was a minor at that time, and became twenty-one years of age 
in November, 1868; and that the parties in interest, or the dis- 
tributees of said decedent’s estate, were present in court when 
said report was received and confirmed, and made no objections 
thereto. This being all the evidence, the court charged the 
jury, at the request in writing of the plaintiff, that if they be- 
lieved the evidence, they must find a verdict for the plaintiff, 
for the amount claimed in the complaint, with interest from the 
date of the division made by said commissioners; to which 
charge the defendant excepted.” 

The charge of the court, and the admission of the decree as 
evidence, are now assigned as error. 


W. H. & W. T. Norruineton, for appellant. 
Watts & Troy, contra. 


BRICKELL, J. — Under the statutes prior to the Code, it 
was repeatedly adjudged by this court, that commissioners, ap- 
pointed by the orphans’ court, to make division of the estate 
of a decedent between his heirs and distributees, had no au- 
thority to order or require one distributee to pay another a sum 
of money to equalize the distribution; that their only power 
was to make an equal division of the estate, if it was suscepti- 
ble of it, and, if not, so to report, that a sale for division and 
distribution could be ordered. A confirmation of the division or 
partition by the orphans’ court, when it directed the payment 
of money by one distributee to another, did not impart to it 

validity. Teat v. Lee, 8 Porter, 507 ; Jones v. Jemison, 4 Ala. 
633; Duval v. Chaudron, 10 Ala. 391; Allen v. Raney, 19 Ala. 
68. The Code has not, in this respect, enlarged the authority 
of the commissioners, or the jurisdiction of the court of pro- 
bate, but substantially reénacts the previous statutes. The 
claim of the appellee to a recovery, if it rested alone on the 
award of the commissioners, could’ nik be sustained. But it 
fully appears that the partition made by the commissioners was 
adopted by the parties, recognized and acted on as valid, for 
such a length of time that, to permit any one of them now to 
repudiate it, would be a fraud on the others. For more than 
six years before this suit was commenced, the appellant and the 
appellee had each possession of the lands awarded them. Six 
years after the allotment, they appear in the court of probate, 
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and consent to its confirmation. If the allotment is not bind- 
ing and conclusive, and if the appellant did not intend that it 
should be, he has now, and has had since the 1st January, 1866, 
a larger share of the estate of his ancestor than he is entitled to 
hold and enjoy. He has deprived the appellee of the possession 
and enjoyment of that full share of the estate, to which the law 
gave her a right. He has never taken any legal measure to va- 
cate the partition, and obtain one conforming to the law, as he 
now asserts it to be. We think he has estopped himself from 
denying his liability to pay the appellee the sum awarded her 
by the commissioners. In considering the precise question here 
presented, this court, in Adlen v. Raney, supra, said: ‘If the 
parties adopted the division, with its terms, and acted on it, o1 
made distribution upon the same terms among themselves, they 
were bound by it.’ 

The statute of limitations of six years was pleaded as a 
te to the suit. The replication to this plea does not appear in 
the record; but we must presume, to support the judgment, 
that any replication which the facts would warrant was filed. 
The cause of action does not arise from the report of the com- 
missioners to the court of probate, nor from the confirmation of 
the report by the court. It arises from the adoption, the rati- 
fication by the parties, of the division. The report may never 
have been made, or, if made, may never have been confirmed 
by the court; yet, if the parties adopted and acted upon it, as 
a division of the est: ite, it becomes obligatory on them, and the 
right of action to recover the sum awarded to be paid by the 
one to the other commences from this adoption. The division 
was adopted and acted upon by the appellant, on the first day 
of January, 1866, when he took possession of the lands al- 
lotted to him. Having taken possession, he was estopped from 
disputing the validity ‘of the partition. The appellee then ob- 
tained possession of the lands allotted to her, but she was in 
infancy, and so continued until November, 1868.) Arriving at 
full age, she remained in possession to the trial of this cause 
in the court below. Thereby she adopted, ratified, and acted 
upon the division, and became estopped from questioning its 
validity. Mutuality is an essential ingredient of an estoppel. 
The appellee, during her minority, was ine apable of being af- 
fected by an estoppel en pais, of whieh fraud is not an eleme nt, 
and could not claim the benefit of the estoppel against the ap- 
pellant. On arriving at majority, and adopting and acting 
upon the division, she became affected by the estoppel, of which 
the appellant could claim the benefit, if she subsequently im- 
peached the division. From that time, her cause of action 
arises. It did not exist previously, because she could not pre- 
viously claim the benefit of the estoppel against the appellant. 
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Six years did not elapse from this time before the commence- 
ment of this suit, and, of consequence, the appellee’s action was 
not barred. 

The judgment of the circuit court is affirmed. 


Haden v. Ivey. 
Bill in Equity to enforce Trust in Lands, and obtain Legal Title. 


1. Presumption as to common law in another state. —In the absence of proof to 
the contrary, the common law on the subject of marriage will be presumed to have 
prevailed in South Carolina forty years ago, and to have applied to a marriage be- 
tween a free man of color and a woman of mixed blood, whom he had bought as 
a slave, and with whom he cohabited as his wife. 

2: Validity of marriage between persons of mixed blood. — The courts of this 
State will now recognize as valid a marriage between a free man of color anda 
woman of mixed blood, whom he had bought as a slave, on proof that the parties 
lived together as man and wife for forty years, first in South Carolina, and after- 
wards in Alabama, and that the husband, on his death in 1860, recognized the 
relation in his will, and sought to protect and provide for the woman as his wife. 

3. Wise’s separate estate ; how created, and when protected against purchaser from 
hushand’s administrator, — At common law, the wife might, with the consent of her 
husband, acquire a separate estate in her own earnings, or in gifts from her friends ; 
and if the money so acquired, or money furnished for her by her husband, is in- 
vested in land, and the legal title taken in the name of another person, a court of 
equity will, after the death of the husband, enforce the trust against a purchaser 
from his administrator, and decree a divestiture of the legal title. 

4. Adverse possession, as between husband and wife and purchaser from husband’s 
administrator, — An administrator, who enters into the possession of land of which 
his intestate was possessed at the time of his death, has no other or greater title 
than the intestate had, and cannot convey any greater title to a purchaser at a sale 
made under an order of the probate court; and if the legal title was in another 
person, who bought it with funds belonging to the wife, or furnished by the hus- 
band for her, holding it for her, and asserting no title in himself, the purchaser 
cannot make out a title under the statute of limitations, by adding such possession 
to his own. 


APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 8d August, 1870, by 
Tempy Ivey, as the widow of John J. Ivey, decnnned, against 
Wiley Haden and Joseph $8. Downing ; and sought to recover 
a tract of land, containing forty acres, which had been sold by 
the administrator of said Ivey, under an order of the probate 
court of said county, and bought at the sale by said Haden ; 
also, a decree divesting the legal title to said land out of the 
defendants, and vesting it in the complainant, with an account 
of the rents and profits, and general relief. John J. Ivey was 
a free man of color, who removed from Sumter district, South 
Carolina, to Alabama, about the year 1830, bringing the com- 
plainant with him. The Dill alleged, that the complainant 
never was a slave, and that her cate was a white woman ; 
and in her deposition as a witness for herself, the complainant 
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testified that “‘she does not know whether she was ever held 
as a slave or not, but has heard that she was a free born wo- 
man;” but there is no other proof whatever in the record, 
tending to show that she was the child of a white woman. The 
bill further alleged, that the complainant and said Ivey ‘ com- 
menced to live “together about forty years ago, and ‘lived to- 
gether until the death of said Ivey, which occurred about ten 
years ago, but they were never married,” while her testimony 
as a witness, on this point, is: ** There was not any license, but 
there was a marriage ceremony, administered by a regularly 
ordained minister of the gospel; they were lawfully married.” 
The bill alleged, also, that the complainant, prior to July, 
1838, had acquired some money and other property ; ; and that 
the defendant Downing, * at ah request, and with her own 
means,” purchased the land in controversy, taking the title 
from the United States eae in his own name, because 
of her condition as a colored person ; that neither Downing nor 
said Ivey ever set up any claim to the land, but both alwé ays 
recognized it as hers, and that she was continuously in posses- 
sion of the land, exercising acts of ownership over it, from the 
time of the purchase, until she was dispossessed by the pur- 
chaser at the administrator's sale. 

A decree pro confesso was taken against Downing. Taden 
filed an answer, denying that the compl: tinant was the daugh- 
ter of a white woman, and alleging that she was born a slave, 
and continued a slave until she was emanc ipated by the late 
war ; admitting that she lived with said Ivey, for many years, 
as his wife, but denying that she had, or could have, in 1838, 
or prior thereto, any money or property of her own; denying 
that the land was bought by Downing with money belonging 
to the complainant, and alle ‘ging that the purchase was m: ade 
with money furnished by said John J. Ivey ; denying that the 
complainant had ever been in possession of the land, and alleg- 
ing that he, and those under whom he claimed, had been in 
continuous adverse possession for ten years ; and pleading as a 
bar the statute of limitations of ten years, and a decree of the 
probate court, rendered on the complainant’s petition for dower 
in the lands of said John J. Ivey, adverse to her claim. 

The evidence offered on the hearing by the complainant, 
addition to her own deposition, was the deposition of said To. 
seph §. Downing, and the will of said John J. Ivey. Down- 
ing testified, in substance, as follows: ‘I have known the said 
Tempy Ivey ever since I can recollect. I was sixty years old 
last March. It has always been my understanding, that she 
was a slave, and that she belonged to my father, and that he 
sold her to John J. Ivey. I do not know anything about her 
freedom, nor about her mother; don’t know whether she was 
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white or black. Ido not know anything about the marriage 
of said John J. and Tempy Ivey; they did live together, but 
I do not know how such cohabitation began, and know nothing 
of their marriage. I have heard John J. Ivey speak of Tempy 
as his wife, and my understanding has always been that he 
bought her for his wife, and he treated her as his wife. I en- 
tered the said lands originally from the government. I do not 
know whose money it was, but John J. and Tempy Ivey both 
said, at the time the mone y was handed to me, that it belonged 
to said Tempy, and that she wanted to buy it out in lands. I 
do not know what their intention was, but the money was 
handed to me as belonging to said Tempy. I never claimed the 
land. Ido not know that said Tempy Ivey ever had possession 
of said land, but do know that one Cornelius Alford had pos- 
session of it as executor about two and a half years, and one 
H. W. Clarke had possession as executor about seven years, 
and G. W. Haden now holds possession as purchaser, and has 
had it, I think, about three years.” In the will of said John 
J. Ivey, which was executed in February, 1860, and duly proved 
and admitted to record in Montgomery in the latter part of 
that year, he speaks of Tempy Ivey as his wife, for whom he 
has great regard, who has been a faithful helpmate to him in 
life, and has helped him to accumulate his property ; bequeaths 
and devises the whole of his estate, with some inconsiderable 
exceptions, to Mrs. Martha H. Alford, the wife of C. T. Al- 
ford, in trust, and on the condition that, * out of the proceeds 
of said estate, or the principal if necessary,” she will support 
and maintain Tempy in comfort, and allow her to live wherever 
she may choose, free from labor or control ; and on the failure 
of Mrs. Alford to comply with this condition, or on her death 
without issue, Elisha ‘Reynolds was to be substituted in her 
stead, and he, in like manner, was to be succeeded by said H. 
W. Clarke. 

The defendant offered in evidence the depositions of James 
B. Downing, Winney Downing, Riner Ivey, and Kit Ivey. 
James Lb. Downing, who was the brother of ‘Joseph 5S. Down- 
ing, testified that he had known Tempy as a child in South 
Carolina, and ever since; that she was a slave, and belonged 
to his father, who sold her to John J. Ivey about the year 
1827 ; that she was, “ to some extent, the wife of John J. Ivey, 
and slept and ate with him, though they were never, to the 
knowledge of witness, legally married.” Winney Downing 
and Riner Ive ‘y were slaves, who had belonged to said Joseph 
Downing, and testified, that they had known Tempy since she 
was a child; that she belonged to their master, and was sold 
by him to said John J. Ivey, who afterwards cohabited with 
her up to his death, but treated her otherwise as he did his 
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other slaves. The testimony of Kit Ivey, who was a slave of 
John J. Ivey, was substantially the same. 

On final hearing, on pleadings and proof, the chancellor held 
the complainant entitled to the relief prayed in her bill; and 
he therefore rendered a decree, requiring the defendant Down- 
ing to convey the land to her by quitclaim deed, ordering an 
account of the rents to be stated by the register, and imposing 
the costs on the defendant Haden, who now appeals from the 
decree, and here assigns it as error. 


H. C. SEMPLE, for appellant. 
STONE & CLOPTON, contra. 


PETERS, C. J. — The reasons which support the legality 
. the marriage in Stikes, adm’r, vy. Swanson et al. (44 Ala. 

633), apply equally to the marriage insisted on in this case. 
Here, matrimonial cohabitation of John J. Ivey and Tempy 
Ivey is shown, by the preponderance of the evidence, for near 
forty years. And this status of these parties is also affirmed by 
all the circumstances of the case. John J. Ivey was a freed- 
man, and Tempy Ivey lived with him as his wife, in this State, 
for many years before his death, openly and publicly, without 
offence to the law, or the morals of the community. The rea- 
sons for such an acquiescence tend strongly to show the legal- 
ity of the cohabitation. Mrs. Ivey’s testimony shows that 
there was an actual m: uUrlage, possibly consummated in the 
State of South Carolina. ( ertainly no one could have a bet- 
ter knowledge of this fact than she. Such marriages in that 
State were permitted to be loosely entered into ; and where it 
is not shown that there is a statute governing their celebration, 
it will be presumed that they are sutlicient, if they have been 
contracted as at common law. The common law is presumed 
to prevail in those States of a common origin with our own, 
unless the contrary is shown. 1 Brick. Dig. p. 349, § 9, and 
eases there cited. Whether Mrs. Ivey is the child of a white 
woman and a colored man, or of a colored woman and a white 
man, may admit of some doubt. If she was the former, her 
status could not be changed by a sale which treated her as a 
slave. The sale did not affect her right to liberty. She was 
still free notwithstanding the sale. Ivey so treated her. He 
did not dispose of her in his will ; but he sought to protect her 
and provide for her, with unusual care. They were both per- 
sons of mixed blood, and in their unhappy condition they con- 
tracted and consummated such a marriage as the law then per- 
mitted. It was clearly such a marriage as would have been 
sufficient at common law. It was not wholly void. Stikes, 
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adm’r, v. Swanson et al. (44 Ala. 633), and cases there cited. 
The preponderance of the proofs in this case is obviously in 
favor of a marriage at common law. This was enough to 
rescue the connection between persons occupying the status of 
freedmen and freedwomen, before emancipation, from the il- 
legality of mere concubinage. And the public policy of the 
State since emancipation has been to give such marriages, as 
between the parties themselves, full validity. Ord. No. 23 of 
Conv. 1867; 44 Ala. 633, supra. 

3. Then, the husband might permit the wife to use her own 
earnings, or gifts from her friends, for her own purposes, and 
invest the same in land. vers v. Carlton et al., at June term, 
1873; 2 Kent, 163; 3 P. Wms. 334; 31 Ala. 266. The evi- 
dence is free from rational doubt, that the money to pay for 
the land entered by Downing, and about which this contro- 
versy has arisen, was furnished by Mrs. Ivey, or by her hus- 
band and herself for her, and the land was entered by Down- 
ing in his own name for her use. In equity, this vested the 
title in her ; and such a title a court of chancery will protect 
against a claim set up by the husband, or by those claiming 
under him, who do not claim as his creditors. 2 Story’s Eq. 
S$ 1201 et seq. ; Lee v. Browder, at the present term. From 
this it appears, that the title to the land in controversy never 
belonged to John J. Ivey, deceased, and consequently could 
not be sold by the representative of his estate. Only such title 
us was vested in the deceased could be sold by his administra- 
tor, and such title only did the purchaser at such sale acquire 
as was vested in the decedent. ‘This is Haden’s title, and as 
against Mrs. Ivey it is worthless. It is a judicial sale, and the 
purchaser must look to the title that he buys. 9 Ala. 297. 

4. The demurrer was withdrawn. The assignment upon it 
is without support of the record. The plea of the statute of 
limitations is not sustained. Neither the deceased, nor his 
administrator, held the land in controversy under any color of 
right whatever. If the administrator occupied the lands at all, 
he did so as a trespasser, and he could not in such way acquire 
a title for the deceased, or any other person, save himself; and 
he sets up no title in himself. 

The learned chancellor’s view of the facts and the law, as 
shown by his decree, was correct. The judgment of the court 
below is, therefore, affirmed, with costs. 
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Sledge v. Doe, ex dem. Swift. 
Ejectment. 


Refusal of defendant to enter into consent rule. — When a defendant, upon whom 
notice and a copy of the declaration have been served, appears, and offers to plead 
not guilty, and denies his possession of the premises, and refuses to enter into the 
consent rule, as prescribed by the 24th rule of practice, the court may disregard 
his pleas, and render judgment against the casual ejector; but it cannot, after 
striking the pleas from the file, render judgment by default against the defendant, 
for the premises ; nor should it render judgment for the costs in his favor, against 
the plaintiff, because the latter failed to prove possession in the defendant. 


APPEAL from the City Court of Lee. 

Tried before the Hon. JouN M. CHILTON. 

This action of ejectment was brought by Charles J. Swift, 
and the summons, or notice, with a copy of the declaration, 
was served on Mrs. Sarah J. Sledge as the defendant. The 
defendant appeared, and, without leave of the court, filed two 
pleas: the first averring that she was not in possession of the 
premises sued for, at the commencement of the suit; and the 
second, that she was not guilty of unlawfully withholding the 
premises. On motion by the plaintiff to require her to enter 
into the usual consent rule, as required by the 24th rule of 
practice (Revised Code, p. 822), the defendant declared her 
willingness to confess lease, entry, and ouster, but refused to 
admit any possession, or to become accountable for any costs. 
Thereupon, the court ordered her pleas to be stricken from the 
files, and rendered judgment by default against her, for the 
premises ; and the plaintiff having failed to prove possession in 
her at the commencement of the suit, the court also rendered 
judgment in her favor, against the plaintiff, for the costs of 
suit. The appeal is sued out by the defendant, and the judg- 
ment against her is assigned as error. 


W. H. BARNEs, for the appellant. 
J. M. RUSSELL, contra. 


B. F. SAFFOLD, J.— The purpose of the consent rule is 
to get rid of the fictitious parties, and to confine the issue to 
the title only. The tenant in possession, or his landlord, if he 
wishes to appear and defend, must enter into the consent rule. 
If he refuses to do so, the plaintiff takes judgment against the 
casual ejector, and is then entitled to a writ of possession. By 
the terms of the consent rule, the party applying consents to 
be made defendant in place of the casual ejector ; to appear at 
the suit of the plaintiff; to receive a declaration in ejectment, 
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and plead not guilty ; and, at the trial of the issue, to confess 
lease, entry, and ouster, and insist upon the title only ; that if, 
at the trial, the party appearing shall not confess lease, entry, 
and ouster, whereby the plaintiff shall not be able farther to 
prosecute his suit, such party shall pay costs to the plaintiff ; 
and that, if a verdict shall be given for the defendant, or the 
plaintiff shall not further prosecute his suit, for any other 
cause than for not confessing lease, entry, and ouster, the 
lessor of the plaintiff shall pay costs to the defendant. 

It was usual for the consent rule to ascertain the premises in 
the possession of the defendant. When this was not done, the 
plaintiff had to prove the defendant in possession of the prem- 
ises for which the ejectment was brought. The 24th rule of 
practice for the circuit court is a literal copy of the English 
rule (R. M. 1 Geo. 4th, K. B.), requiring the defendant to 
specify additionally for what premises he intends to defend, 
and.to confess upon the trial that he, or his tenant, as the case 
may be, was, at the time of the service of the declaration, in 
the possession of such premises. This rule operates as a notice 
of the premises for which the tenant means to defend, and 
supersedes the necessity of the plaintiff's proving him in pos- 
session of them at the trial. The plaintiff takes judgment 
against the casual ejector, for such part not particularly speci- 
fied in the consent rule. 

In the present case, the proper practice would have been, to 
ignore the pleas put in by the defendant, on his refusal to 
comply with the 24th rule, and render judgment against the 
casual ejector, as upon the default of the tenant or landlord in 
not appearing. The appellee was not entitled to any judg- 
ment against the appellant for the premises, nor was the latter 
entitled to costs against the other. 

The judgment is reversed, and the cause remanded. 


Vincent v. Gilmer’s Executor. 


Action against County Treasurer, for Interest on Claim against 
County. 


1. Interest on claim audited and allowed by commissioners’ court. — A claim against 
a county, audited and allowed by the commissioners’ court (Rev. Code, § 907, 
930), does not bear interest from the day of its allowance, nor from the day of its 
registration. 

2. Judgment reversed and rendered. — When the record shows that the plaintiff 
has no right of action, and there is no dispute about the facts, this court, in revers- 
ing the judgment for him, will not remand the cause, but will itself render final 
judgment against him. 
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APPEAL from the Circuit Court of Chambers. 

Tried before the Hon. L. B. STRANGE. 

This action was brought by Jefferson Falkner, as the execu- 
tor of the last will and testament of W. B. S. Gilmer, de- 
ceased, against J. H. Vincent, county treasurer of said county, 
to recover the interest on a claim against the county in favor of 
the plaintiff, which had been audited and allowed by the com- 
missioners’ court; and was commenced by notice and motion. 
The plaintiff's claim was for $1,611, and was audited and al- 
lowed by the commissioners’ court on the 15th February, 1869 ; 
and it was presented by him, on the 18th February, 1869, to 
the county treasurer, by whom it was properly indorsed as filed 
and registered ; but it was not paid until the 4th January, 1873, 
when the treasurer paid the amount specified in the order of al- 
lowance, but refused to pay any interest. It was admitted that, 
until the day when it was paid, there was no money in the 
county treasury with which to pay said claim, and that there 
was in the treasury, on that day, sufficient money to pay the 
interest also, if the plaintiff was entitled to it. The plaintiff 
claimed, as the bill of exceptions states, * that he was entitled 
to interest on said claim, at the rate of eight per cent. per an- 
num, from the date of its registration, up to the date of its pay- 
ment ;” and the court so ruled, overruling a demurrer to the no- 
tice (or complaint), and instructing the jury that, on the facts 
stated, the plaintiff was entitled to recover. These rulings of the 
court, to which the defendant excepted, are now assigned as error. 


J. J. Roprnson, for appellant. — Interest is no part of a 
debt, but is given by statute instead of damages for the de- 
fault as at common law. There can be no interest when there 
is no default ; and there was no default in this case, either on 
the part of the county, or on the part of the defendant. 
When a creditor of the county has his claim audited and al- 
lowed, and accepts a warrant on the treasurer, he accepts it 
with the knowledge and understanding that it is to be paid, in 
the order of its registration, so soon as there are sufficient funds 
in the treasury ; and when this is done, there is no default. 


J.& J. M. FALKNER, contra. — Interest attaches as an inci- 
dent to a debt, if it is not paid at maturity. Goodwin v. Me- 
Gehee, 19 Ala. 474; Kirkman v. Vanlier, T Ala. 217. A 
county is made a corporation by statute, and, like other cor- 
porations, must be liable for interest on its debts. The statute 
allowing interest does not except counties from its operation. 
Rev. Code, § 1828. Interest against a county was allowed by 
this court in the case of Randolph County v. Hutchins, 46 
Ala. 397. 
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BRICKELL, J.— The demurrer to the complaint, the 
charge given, and the charge requested, present but a single 
question ; that is, whether a claim against a county, audited 
and allowed by the court of county commissioners, bears inter- 
est from the day of its allowance, to the day of its payment 
by the county treasurer. 

The court of county commissioners is required to audit all 
claims against their respective counties, and to register every 
claim, or such part thereof as is allowed ; and the judge of pro- 
bate is required to give the claimant a warrant on the treasury 
for the amount so allowed. R.C.§ 907. The county treasurer 
is required to register all claims allowed by the commissioners’ 
court, and presented to him, designating the date of the allow- 
ance, when presented, the character of the claim, to whom al- 
lowed, and the amount. He numbers, registers, and pays all 
claims, in the order of presentment; and on payment takes 
a receipt for the same, and marks on the register the word 
“paid,” against the same. R. C. § 926. If the treasurer, 
having funds, fails to pay, on demand made, any claim against 
the county which has been allowed, the claimant, his legal 
representative, or assigns, may, by motion, obtain judgment 
against him and his sureties, for the amount of such claim, 
with interest from the demand, ten per centum damages, and 
costs. R. C. § 930. No suit can be maintained against a 
county, until the claim or demand has been presented to the 
court of county commissioners, and either disallowed, or re- 
duced by the court and refused by the party. R.C. § 2537; 
Autauga County v. Davis, 32 Ala. 703; Marshall County v. 
Jackson County, 36 Ala. 613. 

Construing these statutes in connection, when a claim is 
created by a county, in the exercise of its general powers, its 
obligation as a contract is, that, on presentment to the county 
commissioners within the period prescribed by law, it shall be 
audited and allowed, and the county treasurer ordered to pay 
the same when in funds; that the county treasurer, having 
funds, will pay it in the order of its presentment and registra- 
tion. The county is not in default, unless the court of county 
commissioners refuses to audit and allow the claim, or, having 
audited and allowed it, fails to exercise the powers with which 
it is clothed, to assess and collect taxes for its payment. Tarver 
v. Comm’rs Court, 17 Ala. 527; Falkner v. Comm’rs Court, 19 
Ala. 177. 

The statutes of this State substitute interest for damages al- 
lowed at common law for the detention of the debt. Me Whor- 
ter v. Standifer, 2 Porter, 519. It is intended as just com- 
pensation for withholding the principal, and accrues only from 
the time the principal is due and payable. When a claim 
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against a county is audited and allowed by the commissioners’ 
court, and the party to whom it is payable accepts the warrant 
on the county treasurer for its payment, he does so with the 
knowledge that, by law, it can be paid by the treasurer only in 
the order of its presentment and registration. Unless there is 
a failure to pay in this order, the principal is not detained, or 
withheld, and interest cannot accrue. If there is such failure, 
it is the default of the treasurer, not of the county, and the 
statute subjects him to liability for interest, and ten per cent. 
damages in addition. From the day of this default only in- 
terest attaches, It does. not accrue against the county, but 
against the treasurer. If the treasurer pays the claim in its 
order, he can pay only the amount specified in the warrant. 
It is an authority to him to pay only that sum. If he should 
pay more, he would exceed the authority, and could not claim 
from the county the allowance of the excess. The creditor, 
receiving the amount specified in the warrant, receives all to 
which he is entitled. He contracted with the county, not for 
the payment of a sum certain, when his claim was audited and 
allowed, but for the payment of the amount allowed him, in 
the order of payment prescribed by the law. There is no 
breach of contract or duty imputable to the county, and no 
ground on which to rest a claim for damages or interest. In 
these views, we are supported by decisions in other States, on 
statutes similar to ours. Dyer v. Covington, 19 Penn. 200; 
Allison vy. Juniata, 50 Penn. 351; Addison County vy. Bart- 
lett, 1 Scam. CIll.) 67. 

The rulings of the circuit court were erroneous; and as it 
appears fully from the pleading of the appellee that his only 
claim is for interest accruing after the d: ay of the auditing and 
allowance of his claim against the county, to the day of pay- 
ment by the treasurer, the judgment is reversed, but the cause 
will not be remanded. A judgment is here rendered, dismiss- 
ing the motion against the appellants, and taxing the appellee 
with all the costs in this court, and in the cireuit court. 


Carithers ef al. v. Lay’s Administrator et al. 


Bill in Equity by Creditors of Deceased Insolvent Debtor, to subject 
Lands held under Implied Trust. 


1. Cancellation of deed.—- Although the cancellation or destruction of a deed, 
after its delivery, does not annul it as a conve yance ; yet, where a sheriff’s deed to 
a nominal pure ‘haser, of lands sold under execution, is destroyed by him at the in- 
stance of the grantee and the person who furnished the purchase-money, and for 
whom the purchase was made, and another deed is executed to the latter, a courtof 
equity will, in the absence of intervening equities in favor of third persons, treat 
— "deed as conveying the title. 
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2. Resulting trust in lands declared against purchaser at execution sale. — Where a 
sein at sheriff’s sale verbally agreed with the defendant in execution, prior to 
the sale, to pay a specified price for one of the two tracts of Jand, and to apply the 
purchase- money in satisfaction of the judgments and other debts which might have 
liens on the lands, paying over the residue, if any, to the defendant himself; and, 
having bought both tracts at the sale, for a price ‘much less than he had agreed to 
give for one, and paid the purchase-money as stipulated, he took possession of the 
tract which he had agreed to buy, but lefé the defendant in undisturbed possession 
of the other up to the time of his death, disclaiming any right to it in himself ; 
held, that a court of equity would, on these facts, declare a resulting trust in favor 
of the defendant, or, on his death and insolvency, in favor of his creditors, in the 
tract of land so left in his possession, but would not hold the purchaser liable for 
the estimated value of certain trees on the other tract, which the defendant reserved 
by the contract, but which he never removed or demanded. 


APPEAL from the Chancery Court of Etowah. 

Heard before the Hon. B. B. McCraw. 

The original bill in this case was filed on the Ist May, 1862, 
in the chance ‘ry court of De Kalb county, and was tri pastored, 
by consent of parties, to Etowah county. The complainants 
were judgment creditors of A. J. Chaney, against whom one of 
the judgments was rendered in 1855, while the others were 
rendered against his administrator in 1858. The object of the 
bill was to reach and subject to the satisfaction of the com- 
plainants’ judgments a tract of land, containing eighty acres, 
of which said Chaney was possessed at the time of his death, 
and which was afterwards claimed and oe eupied by William 
Lay, one of the defendants, who conveyed it by deed to his 
di aughte 4, Mrs. Benson, and her children. The bill also sought 
to hold said Lay, and those claiming under him, responsible ‘for 
the value of certain personal property, consisting of a cotton- 
gin and apparatus connected with the screw, which were on the 
land when he went into possession ; and foe the value of cer- 
tain fruit trees, on another tract of land, of which said Lay 
was possessed before the filing of the bill, and to which the 
complainants asserted no — Lay derived title to both 
tracts of land under a purchase at sheriff’s sale, under execu- 
tions issued on several judgments against said A. J. Chaney ; 
while the complainants sought to establish a resulting trust 
in one of the tracts of land, under a verbal contract between 
Chaney and Lay, entered into prior to the sheriff's sale, pursu- 
ant to which, as they claimed, Lay became the purchaser at 
that sale, and received the sheriff’s deed. The terms of this 
contract, as established by the pleadings and proof, are stated 
in the opinion of the court, and need not be here repeated. 

Although the bill was filed in 1862, the record does not show 
that any “of the defendants were brought into court, or ap- 
peared, until after the close of the war. Lay was a non-resi- 
dent when the bill was filed, and the cause was revived against 
his administrator and heirs-at-law in 1867. The record does 
not show the time when A. J. Chaney died, but the judgments 
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against his administrator were rendered in 1858. His personal 
representative, widow, and children were made defendants to 
the bill, but none of them set up any defence, though formal 
answers were put in by the guardian ad litem of the infants. 
Lay’s administrator, who was the principal defendant, denied 
all knowledge of the facts alleged in the bill, and demanded 
proof of them; pleaded the statute of non-claim, the statute 
of limitations of ten years, and the statute of frauds ; and de- 
murred to the bill for want of equity, for misjoinder of parties, 
and because the complainants had an adequate remedy at law. 
On final hearing, on pleadings and proof, the chancellor dis- 
missed the bill, on the ground that the contract between Lay 
and Chaney “ was without consideration, and was not in writ- 
ing ;”’ and his decree is now assigned as error. 


S. K. McSpappen, F. 8. Rick, and Tuos. B. Cooper, for 
appellants. 


Foster & FORNEY, contra. 


B. F. SAFFOLD, J.— The appellants, being creditors of 
A. J. Chaney, had recovered judgments severally against. his 
administrator, except one of them, the Roswell Manufacturing 
Company, which obtained its judgment in 1855, during the life- 
time of the decedent. The estate of Chaney was insolvent. 
The purpose of the bill, filed by the appellants as a creditors’ 
bill, was to subject to the payment of these judgments certain 
real estate and personal property alleged to belong to the estate 
of Chaney, but to be in the possession of the appellee defend- 
ants, or some of them. 

In 1854, Chaney had two tracts of land, called the ‘ Creek 
tract,” and the ** Home place.” He was considerably in debt, 
and was desirous of selling all, or a portion of these lands, in 
order to pay his creditors. Graves, a friend of his, negotiated 
a contract of sale with Lay, which, afterwards, he ratified. 
The agreement and manner of its execution were as follows: 
Lay was to purchase the ‘“ Creek tract,” for $2,300, reserving to 
Chaney some fruit trees on it, which they considered to be 
worth about $300. He was to dispose of the purchase-money 
by paying certain debts of Chaney, some of which had been 
reduced to judgment, and returning any balance to Chaney. 
Lay and Graves, in the absence of Chaney, agreed that execu- 
tions on the judgments, which were in the hands of the sheriff, 
should be levied on the lands, and a sale had under them, in 
order to secure a better title than Graves had authority from 
Chaney to make. Graves became the purchaser of all of the 
lands for $600, which he paid with money given him for the 
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purpose by Lay. The sheriff conveyed to Graves, and he being 
unwilling to execute more than a quitclaim deed to Lay, the 
latter preferred to have a deed direct from the sheriff. The 
two went to the sheriff together, and caused the deed to Graves 
to be destroyed, and another from the sheriff to Lay, as the 
purchaser, to be made. Lay, then, with the concurrence of 
Chaney, went into the possession of the ‘ Creek tract,” and 
so continued. Chaney retained possession of the “ Home 
place,” under an express, though verbal agreement with Lay, 
that the latter would make a deed of it to him, and receive 
from him a deed to the ‘ Creek tract.” Lay never paid any 
money for the ** Home place.” Chaney died not long after- 
wards, without the execution of the deeds so agreed to be made, 
and without having removed or claimed the fruit trees. After 
his death, Lay took possession of the “ Home tract,” and used 
and disposed of it as his own. He and his wife conveyed it 
for the benefit of their daughter, Mrs. Benson, and her chil- 
dren. Why he was suffered to do so by the family of Chaney 
is not shown. Perhaps, they thought his sheriff’s deed pre- 
cluded their right, and because the estate of Chaney was insol- 
vent. Chaney’s wife survived him, and several of his children 
were minors. 

Notwithstanding the mere destruction of the deed from the 
sheriff to Graves did not nullify its effect as a conveyance 
(Gimon v. Davis, 36 Ala. 589), Lay will be treated, in equity, 
as the real owner of the ‘“* Creek tract.” He furnished the 
money with which it was bought, entered into possession of it, 
and obtained a title thereto, with Graves’s consent, which they 
both thought was sufficient. But he cannot be so regarded in 
respect to the ‘*Home place.” If it had not been for the 
agreement between him and Graves, representing Chaney, he 
would not have been permitted to purchase the two tracts for 
$600, when he was willing to give $2,300 for one of them. 
Chaney continued to possess this parcel to his death, under 
Lay’s positive disclaimer of any right to it. He never paid 
anything for it, and there was no proposition that he should. 
Chaney, up to the date of his death, had the unquestionable 
right to have the deed to Graves, or to Lay, set aside in respect 
to this land. Caple v. McCollum, 27 Ala. 461. 

At Chaney’s death, his widow, and minor children, of which 
he left several, were entitled to a homestead out of this ‘* Home 
place,” under R. C. § 2061. Any excess over the quantity 
so appropriated would belong to his creditors. Whether Lay 
purchased from Chaney’s family any right they had, is not dis- 
closed in this case. The right of Mrs. Benson and her chil- 
dren may become plainer on further examination. The chan- 
cellor misconceived the law in the reasons given by him for 
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dismissing the bill. There seems to be no ground for holding 
Lay’s administrator liable for anything more than the ** Home 
place.” His title to the “ Creek tract” is complete. He ap- 
pears to have paid the price he agreed to give. At least, there 
is no evidence that he has not done SO, and any claim against 
him on that account is probably barred. He is not a debtor 
for the fruit trees, because he has never undertaken to pay for 
them. His contract was to let Chaney take them away. In 
respect to the ‘* Home place,” we decide only that Lay, under 
the sheriff’s sale and deeds, and his contract with Ch: aney, did 
not acquire any right to it against Chaney, his family, or his 
creditors. Further investigation is necessary to determine to 
whom it belongs. 
The decree is reversed, and the cause remanded. 


Montgomery and West Point Railroad Co. v. 
Moore. 


Action against Common Carrier for Damage to Goods. 


1. Burden of proof as to damage or injury to goods. — When goods are delivered 
by a common carrier in a damaged or injured condition, the onus is on him to show 
that they were received by him in that condition, or that the injury oceurred, with- 
out fault on his part, by the act of God ora public enemy. 

2. Liability of carriers owning different parts of continuous line or route of transpor- 
tation. — When parts of a continuous line or route of transportation are owned b 
different carriers, between whom no connection is shown to exist, each carrier is 
liable, in the absence of a special contract, only for losses and injuries occurring 
on his own particular portion of the route. 

3. Charge to jury excluding part of evidence.— A charge which, in effect, ex- 
cludes from the consideration of the jury any evidence, however weak, tending to 
prove a fact material to the party excepting, is erroneous. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Royster & Moore, partners do- 
ing business as merchants in the city of Montgomery, against 
the appellant as a common carrier, to recover damages for in- 
juries to two boxes of shoes, which were shipped from Phila- 
delphia, per steamship Georgia, consigned to the plaintiffs at 
Montgomery. The action was commenced on the 6th Decem- 
ber, 1859, and, on the dissolution of the plaintiffs’ firm by the 
death of Royster, was prosecuted to trial and judgment in the 
name of L. T. Moore as surviving partner. The only plea 
was the general issue, “ with leave to give any special matter 
in evidence ;” and on this plea issue was joined, and a trial 
by jury had, at the July term, 1872. On the trial, as the bill 
of exceptions states, the plaintiff proved and read in evidence 
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the bill of lading for the goods, which was dated the 15th 
March, 1859, and recited that the goods were shipped on the 
steamship Georgia, at Philadelphia, in good condition, con- 
signed to Royster & Moore at Montgomery, “to be delivered 
in like good condition at the port of Savannah, the damages of 
the sea ‘excepted 3” ;”’ and proved “that said goods were in good 
order when shipped, and that when they were delivered to the 
plaintiffs by the defendant as a common carrier, in the spring 
of 1859, they were in bad order, being damaged by fire and 
water ; that the trunks containing the goods were damaged 
from fire and steam, and indicé ated by their appearance that 
they had been exposed to intense heat by fire or steam, and 
were thereby greatly injured. There was evidence: tending to 
show that, at that time, there was no other business connec- 
tion between the defendant and the said steamship, except that 
freight shipped from Philadelphia to Montgomery would pass 
over defendant’s road from West Point, Georgia, to Montgom- 
ery. It was in proof, also, that goods transported by detend- 
ant over its road were not carried on an engine, nor exposed to 
fire or steam in the course of transportation over said road. 
There was proof, outside of the bill of lading, that the trunks 
were in good order and condition when delivered to the steam- 
ship at Philadelphia; that the goods were packed in the trunks 
by the shippers, and were in good order and condition when 
packed and delivered to the ship; that when delivered by de- 
fendant, in Montgomery, plaintiffs at once called defendant’s 
attention to the trunks and goods, and demanded payment for 
the damage done, which was refused ; and that the damages to 
the goods were assessed at the time, by persons selected by 
plaintiffs with the consent of defendant.” 

* This being all the evidence, the court charged the jury as 
follows: ‘If you find, from the evidence, that the trunks and 
goods mentioned in the complaint were shipped from Philadel- 
phia to the plaintiffs, who purchased them there, and were in 
good order and condition when shipped on the Georgia to the 
port of Savannah, directed and consigned to the plaintiffs at 
Montgomery; and if you further find that the trunks were 
brought from West Point, Georgia, to Montgomery, by the 
defe ndi ant as a common carrier, on their railway, and that the 
trunks and goods were in a damaged condition when delivered 
by defendant to plaintiffs, — then your verdict will be for the 
plaintiff, for the amount you find the trunks and goods were 
damaged, with interest from the time of the demand.’ 

The defendant excepted to this charge, and requested the 
following charges, which were in writing: 1. “If the jury are 
satisfied, by the evidence, that there was no connection be- 
tween the 1 ailroad company and the steamship, there is no 
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liability on the railroad company for any injury sustained by 
the goods on the steamship.” 2. “ The plaintiff, in order to 
make out his case for injury to the goods, must show that they 
were in good order when received by the defendant, and were 
injured when delivered by defendant to plaintiffs.” 3. ‘ If 
the jury believe, from the evidence, that the goods were dam- 
aged by the steamship, and not by the defendant, then the 
defendant is not liable.” The court refused each of these 
charges, and the defendant excepted to their refusal. 

The charge given by the court, and the refusal of the several 
charges asked, are now assigned as error. 


SEMPLE & CockKE, for appellants. 
W. P. CHILTON, contra. 


BRICKELL, J.— When a common carrier delivers goods 
in a damaged or injured condition, and it does not appear he 
received them in such condition, the law casts upon him the 
burden of proving that they were in that condition when he re- 
ceived them, or that the injury occurred by the act of God, or 
of a public enemy, without fault on his part. Edwards on 
Bailments, 565-70. The plaintiff having proved that the de- 
fendant delivered him the goods damaged, and the cause of the 
injury appearing to have been the exposure of the goods to fire 
and steam, the defendant gave evidence tending to show, that 
goods transported by it were not subjected to injury from such 
cause. The goods were shipped at Philadelphia, on a steam- 
ship bound for Savannah ; and, in the course of transportation 
to Montgomery, their point of destination, passed over the 
road of defendant. From the bill of exceptions it does not 
appear that there was any such connection between the de- 
fendant and the steamships, as would render the defendant 
liable for an injury to the goods occurring on board the ship, 
nor, indeed, that there was any such connection between the 
defendant and any other carrier, or any special contract, 
whereby the defendant would be liable for a loss or injury not 
occurring on its own road, or while the goods were in its pos- 
session..|. The general rule prevailing in this country is, that in 
the absence of a special contract, or of some relation between 
carriers having control of different parts of a line or route of 
transportation, each carrier is liable only for a loss or injury 
on his particular line or route-JKilsworth v. Tartt, 26 Ala. 
733 ; Darling v. Worcester R. R. Co. 11 Allen, 295; Redfield 
on Carriers, chap. 14. The charge given by the court was 
erroneous, in requiring the jury to find a verdict against the 
defendant, though they may, from the evidence, have believed 
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that the injury to the goods was produced before they came to 
the possession of the defendant. The evidence that such was 
the fact may have been weak, and may or may not, in the 
judgment of the jury, have repelled the presumption the law 
raised against the defendant, from a delivery of the goods in a 
damaged condition. It was the province of the jury to deter- 
mine its strength, and the court could not withdraw it from 
their consideration. 

The first and third charges requested by the defendant 
should have been given. ‘They asserted correct legal proposi- 
tions, applicable to the facts before the jury. ‘The second 
charge requested was properly refused. The plaintiff made a 
primd facie case against the defendant, when he proved that 
the goods were delivered by the defendant in a damaged condi- 
tion. The onus of proving that the goods were in such condi- 
tion when they were received, devolved on the defendant. 

For the errors pointed out, the judgment is reversed, and 
the cause remanded. 


Williams vw. Brassell. 


Action on the Case by Reversioner of Personal Property. 


When action lies by reversioner, for injury to personal property. — A sale of the 
entire interest in a personal chattel in which there is a reversion, whether by the 
tenant of the particular estate or by a stranger, is an injury to the reversion, for 
which the reversioner may maintain a special action on the case; and although he 
afterwards regains the possession, before the termination of the particular estate, 
or himself becomes the purchaser at the sale, neither of these facts is, of itself, a 
bar to the action. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Albert B. Brassell, against Robert 
S. Williams, and was commenced on the 16th November, 1871. 
The complaint was in these words: ‘The plaintiff claims of 
the defendant three thousand dollars, as damages; for that 
whereas the said plaintiff, before and at the time of the com- 
mitting of the grievance hereinafter next mentioned, was the 
oWner and proprietor of certain chattels, to wit,” three mules, 
“which were of great value, to wit, of the value of one thou- 
sand dollars, and which had been and were before then let to 
hire to one James G. Freeny, for a certain term then to come 
and unexpired, and the same were then in the possession of 
the said Freeny, under and by virtue of the said letting; yet 
the said defendant, well knowing the premises, but contriving 
and wrongfully and unjustly inte nding to injure, prejudice, and 
aggrieve the said plaintiff, in his reversionary interest and 
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property in the said chattels, and to deprive him of the ben- 
efit and advantage thereof, whilst the said plaintiff was the 
owner and proprietor of the said chattels, and whilst the same 
were so let to, and in the possession of the said Freeny as 
aforesaid, to wit, on the 15th day of August, 1871, wrongfully 
and unjustly seized and took the said chattels from and out of 
the possession of the said Freeny, and converted and absolutely 
sold and disposed of the same to his own use; and thereby the 
said plaintitf hath been, and is, greatly injured, prejudiced, 
and aggrieved in his reversionary interest and estate of and in 
the said chattels.” 

The defendant pleaded not guilty, and also two special 
pleas, which were as follows: “2. For further answer to the 
complaint, defendant says that, after the seizure of the said 
mules as therein alleged, and before the commencement of this 
suit, and before the termination of the possessory interest of 
the said Freeny, under the hiring therein stated, plaintiff be- 
came again possessed of the said mules, and ever since has re- 
mained in the possession thereof, undisturbed by this defend- 
ant; and this he is ready to verify. 3. For further answer,” 
&e., ‘defendant says, that said plaintiff, well knowing all the 
facts averred in said complaint, bid for said mules, and became 
the purchaser thereof, at the sale made by defendant as alleged 
in said complaint, and paid the purchase-money, and accepted 
the delivery of said mules; and this he is ready to verify.” 
The court sustained a demurrer to each of these pleas, and its 
judgment on the demurrers is now assigned as error. 


Firzpatrick & WILLIAMSON, for appellant. 
ARRINGTON & GRAHAM, contra. 


BRICKELL, J.— This action is in the nature of a special 
action on the case at common law, by a reversioner of personal 
property, for an injury to the reversion, pending the continu- 
ance of the particular or preceding estate. The right to main- 
tain such action is well settled, on principle and authority ; ; the 
test of its propriety being, whether the injury complained of 
is permanent, affecting the reversion ; or temporary only, af- 
fecting the tenant of the particular estate. A sale of the ab- 
solute interest, by the tenant of the particular estate, or by a 
stranger, instead of the qualified interest, is an injury affecting 
the reversion, for which the reversioner may maintain this ac- 
tion. Arthur v. Gayle, 38 Ala. 259. 

To the action, two special pleas were interposed, which were 
demurred to; the demurrers were sustained, and the judgment 
thereon is the matter now assigned as error. The first of these 
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pleas avers that, after the seizure of the personal property, in 
which the reversion is claimed, and during the continuance of 
the preceding estate, the plaintiff became possessed of the 
property, and has remained in possession, undisturbed by the 
defendant. On demurrer, all pleading is construed most 
strongly against the pleader, for the presumption is, he states 
the facts most favorably to himself. In all actions for the 
wrongful taking or conversion of personal property, it is mat- 
ter in mitigation of damages, that the plaintiff, subsequent to 
the taking or conversion, regained possession of the property, 
or that it was restored to him by the defendant. In such 
ease, the plaintiff is still entitled to recover, whatever he may 
have been compelled to expend in regaining possession, or 
whatever damage the temporary taking or conversion may have 
eaused him. Mwing v. Blount, 20 Ala. 694; MeGurry v. 
Dyer, 47 Penn. 118; Ford v. Williams, 24 N. Y. 359. The 
averments of the plea are, that the plaintiff became possessed 
of the property, during the continuance of the temporary in- 
terest. The plea does not aver that the defendant had any 
agency in the plaintiffs obtaining possession, nor that there 
was not an injury to the plaintiff's right of reversion by the 
wrongful taking: nor that the property was in as good condi- 
tion when plaintiff regained possession, as when it was wrong- 
fully taken by the defendant; nor that the plaintiff was not 
put to expense in regaining possession. The plaintiff, in no 
event, could have recovered for the use of the property during 
the continuance of the preceding estate; nor is there in his 
complaint any claim of recovery therefor. His right of recov- 
ery is limited to the i injury to the reversion. That the property 
passed into his possession ‘during the continuance of the preced- 
ing estate, is not material. The plea should have averred, in 
addition to the fact that the plaintiff beeame possessed of the 
property, that his reversionary interest was uninjured by the 
wrongful taking or conversion, and that he regained possession 
without expense or loss. It is presumed from the absence of 
such averments, that they could not be made consistently with 
the truth. The want of them rendered the plea demurrable. 
The remaining special plea avers, that the plaintiff, at the 
sale of the property by the defendant, purchased it, and ac- 
cepted possession thereof from the defendant. The matter of 
this plea certainly forms no defence to this action. The plain- 
tiff may have preferred purchasing the property, rather than 
permit it to pass into the possession of a stranger, asserting an 
adverse right to him. Such purchase does not legalize or ratify 
the wrongful act of defendant in making sale of the property. 
It may diminish the plaintiff's right of recovery, to the amount 
he paid on such unauthorized sale; but it does not absolve the 
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defendant from all liability. If it did, he would be permitted 
to found a defence on his own wrong. The taking and sale of 
the absolute property is the wrong of which the plaintiff com- 
plains. The wrong continues, though the plaintiff became the 
purchaser of the property, and paid the defendant money which 
he has no right to retain. Murray v. Burling, 10 Johns. 180; 
Ford v. Williams, 24 N. Y. 359. 

The circuit court correctly sustained the demurrers to the 


pleas, and the judgment is affirmed. 


Andrews v. Melton. 


Bill in Equity by Widow and Children of Deceased Defendant in 
Execution, to establish Homestead Exemption against Purchaser at 


Sheriff’s Sale. 


1. Homestead exemption in favor of widow and minor children of insolvent dece- 
dent ; when established in equity against purchaser at sheri{j’s sale. — Where the lands 
of a defendant in execution are sold and conveyed by the sheriff, “ subject to home- 
stead exemption,” after the defendant has filed with him a proper affidavit, claim- 
ing as a homestead a particular tract, which, though inaccurately described by 
numbers, is sufficiently identified, and is not shown to be excessive in quantity or 
value; and the purchaser afterwards recovers the possession, under his deed from 
the sheriff, in an action at law which is still pending, his judgment having been 
reversed on error; and the defendant dies, and his estate is insolvent, — his widow 
and minor children may, by bill in equity, establish their title to the homestead as 
against the purchaser, and have his deed trom the sheritf declared inoperative and 
void as to that portion of the land. 

2. Homestead exemption; affidavit and clain.—It is not necessary to the validity 
of a claim of homestead exemption, when sought to be established in equity against 
a purchaser with notice, that the affidavit claiming it should describe the land ac- 
curately, either by the numbers of the government surveys, or by metes and bounds ; 
it is sufficient to describe it by any identifying name or objects; the metes and 
bounds, quantity, and value, may be afterwards ascertained, when necessary, inde- 
pendently of the claimant. 

3. Compensation for improvements; when not allowed to purchaser at sheriff’s 
sale. — A purchaser of lands at sheriff’s sale, who buys with notice of an asserted 
claim by the defendant to a homestead exemption, and whose deed recites that the 
land was sold “subject to homestead exemption,”’ cannot claim compensation for 
valuable improvements erected by him on the land, when the claim of exemption is 
enforced against him in equity at the suit of the widow and minor children of the 


deceased defendant. 


APPEAL from the Chancery Court of Elmore. 

Heard before the Hon. CHARLES TURNER. 

The bill in this case was filed on the 31st August, 1871, by 
the widow and minor children of Thomas S. Melton, deceased, 
against Henry Andrews; and sought to establish a homestead 
exemption, in favor of the complainants, in a tract of land con- 
taining forty acres, which was described as the northwest 
quarter of the northwest quarter of section twenty-four, 
township twenty, range twenty-one, and which the defendant 
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claimed under a purchase at sheriff's sale under execution 
against said Thomas 8. Melton in his lifetime; and the bill 
also prayed that the sheriff's deed to the defendant, as to this 
particular tract of land, might be cancelled, and declared in- 
operative and void. On final hearing, on pleadings and proof, 
the chancellor held the complainants entitled to relief, and ren- 
dered a decree in their favor; declaring the sheriffs deed inop- 
erative and void as against their claim, and ordering a reference 
to the register as master, to ascertain the value of the rents and 
profits of the land while in the defendant’s possession ; but he 
also held that the defendant was entitled to compensation for 
valuable improvements erected by him on the land during his 
possession, and ordered a reference as to this matter also. The 
appeal is sued out by the defendant, who assigns as error the 
decree in favor of the complainants ; and the complainants, by 
consent, make a cross-assignment of error on the allowance of 
the defendant’s claim to compensation. 


ELMoRE & GUNTER, for appellant. 
J. FALKNER, contra. 


B. F. SAFFOLD, J.— In November, 1866, the sheriff sold 
under execution all of the real estate of Thomas S. Melton, 
subject to his right of homestead exemption. Previous to the 
sale, Melton exhibited and delivered to the sheriff his affidavit 
of claim to the following described land, as a homestead, to 
wit, the north-west fourth of half section twenty-four, town- 
ship twenty, range twenty-one, known as Thomas 8. Melton’s 
Mill place, in Tallapoosa County, Ala.” The land was pur- 
chased by the appellant, Andrews, he being one of the execu- 
tion creditors. It seems to have been the sheriff’s own sugges- 
tion, to sell all of the land subject to the exemption, rather 
than to have the property so claimed valued and set apart, as 
required by R. C. § 2881. Under the sheriff's deed, Andrews, 
by suit in ejeetment, recovered, and obtained possession of this 
portion of the land over Melton’s occupancy of it. But this 
judgment was reversed, and the suit is still pending in the cir- 
cuit court. 

The widow and minor children of Melton file this bill, to 
establish their right to the northwest quarter of the northwest 
quarter of the said section twenty-four, and to have Andrews’s 
deed set aside as to so much of his purchase. 

The affidavit: of Melton describes the land claimed inaceu- 
rately, in one respect. The northwest quarter of a half-sec- 
tion expresses no usual or customary sub-division of the section. 
But a prominent object, situated upon it, is mentioned, which 
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designates it as well, to wit, the ‘ Mill,” or “ Mill place.” 
The quantity, or the metes and bounds, only is indefinite. 
This is not important, as the metes and bounds and the value 
are to be ascertained, independently of the claimant, when 
necessary. The proof sufficiently sustains the decree of the 
chancellor, in respect to the identity of the portion claimed, or 
intended to be claimed. The quantity allowed, only forty acres, 
is not excessive. The value is not shown to be greater than 
the law permits, by any preponderance of testimony which 
would justify a reversal on this ground. Besides, the decree 
which declares Andrews’s deed inoperative, as to the entire quar- 
ter of the quarter-section, refers to the register the ascertain- 
ment of its cash value at the time of the sale. When his 
report comes in, and is confirmed, the court may conform its 
decree to the finding, and then issue the writ of possession. . 
The defendant, coming into the possession of this property 
in the manner he did, is not entitled to pay for the value of 
improvements made by him. He knew his title was disputed. 
Horton v. Sledge, 29 Ala. 478, and authorities there cited. 
There seems to be no error for which the decree should be re- 


versed. The decree is affirmed. 
a7 ¥ ~ ; ~Y é J N ry Te) 
Graves’s Administrator v. Flowers. 
Action on Judgments of Justice of the Peace. 
Judgment against executor not binding on suecessor.— A judgment against an 


executor is, as to a succeeding administrator de Lonis non, res inter alios acta: it is 
neither binding on him, nor admissible as evidence against him. 


APPEAL from the Circuit Court of Pike. 

Tried before the Hon. J. MCCALEB WILEY. 

This action was brought by Richard Flowers, against Charles 
Graves, as the administrator de bonis non, with the will an- 
nexed, of James Graves, deceased; was founded on several 
judgments, which the plaintiff had recovered before a justice 
of the peace in said county, in February, 1861, against Mrs. 
Sarah Graves, as the exeeutrix of the last will and testament 
of the said James Graves ; and was commenced on the 29th 
March, 1870. ‘There was a demurrer to the complaint, on the 
ground that it showed no cause of action against the defend- 
ant; but the court overruled the demurrer, and in its various 
rulings on the pleadings and evidence, and in the charges to 
the jury, held the judgments adinissible evidence against the 
defendant, and conclusive on him; and these rulings, to which 
exceptions were reserved by the defendant, are now assigned 
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as error, together with other matters which require no special 
notice. 


Parks & HUBBARD, for appellant, cited Darrington v. Bor- 
land, 3 Porter, 38; Borland v. Phillips, 3 Ala. 720; MeLaugh- 
lin v. Nelms, 9 Ala. 929; Lambeth v. Garber, 6 Ala. 870: 
Hall, Weeks, & Co. v. Darrington, 9 Ala. 503 ; Rogers v. Gran- 
nis & Co., 20 Ala. 247. 


NorRMAN & WILSON, contra. 


BRICKELL, J.— The judgments rendered against Sarah 
Graves, as executrix of James Graves, deceased, are causes of 
action against the appellant, as administrator de bonis non, with 
the will annexed, only on the hypothesis, that there is a legal 
privity between the executrix and the administrator de bonis 
non; that the latter has succeeded to the right and title, and is 
therefore substituted to the duties and liabilities of the former. 
This hypothesis is not maintainable. Between the two admin- 
istrations there is not such legal privity or connection, as to 
render a judgment against the executor binding on the admin- 
istrator de bonis non. ‘The title of an executor is derived from 
the will, and vests, in legal contemplation, from the moment of 
the testator’s death, without regard to the time of probate. 
The administrator de bonis non derives his authority wholly 
from the grant of administration. The title of the executor 
extends to all the goods and chattels, rights and credits of the 
testator, at his death. The title of an administrator de bonis 
non, independent of statutory provisions, extends only to the 
personalty of the testator, remaining unadministered or uncon- 
verted by the executor. Chamberlain v. Bates, 2 Port. 550 ; 
Nolly v. Wilkins, 11 Ala, 872; Abney v. Pickett, 21 Ala. 739; 
Whitworth vy. Oliver, 39 Ala. 286. The administrator de bonis 
non cannot, at common law, prosecute a writ of error, to re- 
verse a judgment rendered against the executor ; nor is a judg- 
ment recovered by the executor a bar to an action brought by 
an administrator de bonis non for the same cause. Grout v. 
Chamberlain, 4 Mass. 611; S. C. Ib. 612. He is not entitled 
to revive by scire facias a judgment recovered by the executor ; 
and the reason given is, * he comes paramount the judgment, 
and is no party thereto.” 1 Williams’s Ex’rs, 766. At com- 
mon law, therefore, it cannot be doubted a judgment against 
an executor is, as to the administrator de bonis non, res inter 
alios acta. 

The question here involved was presented to the supreme 
court of Connecticut, in the case of Alsop v. Maher (8 Conn. 
O84); and it was held, that a decree of a court of chancery 
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against executors, for the payment of money, could not be 

made the foundation of a suit against an administrator de bonis 
non. In Wilson vy. Auld (8 Ala. 84: 2), this court considered a 
question involving the principle. Wilson obtained a judgment 
against Auld, as executor of one Viner. Pending the suit, 
Auld resigned as executor, and pleaded puis darrien continu- 
ance his resignation, averring the delivery of the assets to 
Huggins, his successor. To this plea the pl aintiff demurred, 
and the demurrer was sustained, and a judgment rendered 
against Wilson. On this judgment an execution issued, which 
eame to the hands of Huggins, the administrator de bonis non, 
as sheriff, for execution. If the judgment against Auld was 
binding on the administrator de bonis non, as a privy thereto, 
the execution was improperly issued to him, and was subject 
to be quashed. A motion to quash it was made, and was over- 
ruled, correctly as this court determined, because there was no 
privity between the executor and the administrator de bonis 
non. In the case of McLaughlin v. Creditors of Nelms (9 Ala. 
925), the question was again presented. The estate was in 
process of settlement as an insolvent estate, under the statute 
of force prior to the act of 1843. The claims of various cred- 
itors were allowed, in proceedings to which the administrator 
in chief was not a party. The decree of allowance was against 
the administrator de bonis non, and was offered as evidence 
against his predecessor; and its admission was by this court 
declared erroneous, resting the decision upon the ground, that 
each administration was separate and distinct, and the acts or 
omissions of the one administrator do not bind or conclude the 
other. The court say further: ‘ Neither the decree against 
Chandler (the administrator de bonis non), or any of its inci- 
dents, are of any force or validity whatever, for or against his 
predecessor. It is as to him res inter alios acta.” 

The principle on which the question must be determined, 
was again considered, in Rogers v. Grannis §& Co., 20 Ala. 
247. The suit was against an administrator de bonis non, on 
a promissory note, purporting to be made by the intestate. 
The pleas were non est factum, and non assumpsit. The 
plaintiff offered evidence of the admissions of the previous ad- 
ministrator, that the signature was genuine, and the debt just. 
He also offered evidence of judeme nts rendered against the 
previous administrator, founded on notes similarly executed. 
The admissions and the judgments were held inadmissible. 
In the subsequent case of Thomas v. Sterns (33 Ala. 137), the 
question was again considered ; and on the ground of a want 
of legal privity between the two administrations, a judgment 
against the administrator de bonis non of a deceased debtor 
was declared not evidence of the debt, as against the admin- 
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istrator in chief, or his personal representative, in a suit in 
equity by the creditor to subject to its payment assets for 
which the administrator in chief had not accounted. 

The statutes have enlarged the powers, duties, and liabilities 
of an administrator de bonis non. He is now authorized to 
vall an administrator in chief to a settlement of his accounts, 
and to recover from him for a devastavit, as well as the assets 
remaining in specie in his hands. He is entitled to execution 
on judgments recovered by his predecessor. R. C. § 2285. 
Suits commenced by or against his predecessor, can be revived 
and continued by or against him. R. C. § 2284. These stat- 
utes are designed to expedite the administration of estates, the 
payment of the debts of the decedent, and a distribution to 
those entitled. We can discover in them no purpose to create 
a privity or connection between the two administrations, which 
would render the acts or admissions of, or judgments against 
the one administrator, binding on the other. The reasons pre- 
vailing at common law, for esteeming the judgment ‘ves inter 
alios acta,” are as potent for so esteeming it under the stat- 
utory provisions to which we have referred. 

The circuit court erred, in ruling that the appellant was 
subject to suit on the judgments against the executrix. This 
error is fatal to the right of the appellee to recover, and it is 
unnecessary to consider the other questions the assignments of 
error present, 

The judgment is reversed, and the cause remanded. 


White v. Smith. 


Bill in Equity for Rescission of Contract. 


1. Statute of frauds, as to contracts for sale of lands. — A parol contract between 
the purchaser of lands and his son, under which the latter paid the balance of pur- 
chase-money due to the vendor, as ascertained by a decree in chancery enforcing 
the vendor’s lien, and took a deed to himself from the vendor, and received the 
possession from his father, who was to be allowed to retain a part of the land 
during his life, free of rent, is not within the statute of frauds. Rev. Code, § 1862, 
cl. 6. 

2. Relevancy of evidence on question of fraud and undue influence. — Under a bill 
for the rescission of a contract on the grounds of fraud and undue influence, evi- 
dence showing the value of the land to which the contract relates, the terms of the 
contract between the parties, the pecuniary embarrassment of the plaintiff at the 
time when the contract was made, and the personal influence exercised over him 
by the defendant, cannot be excluded as irrelevant. 

3. When exclusion of cumulative evidence is reversible error.— The exclusion of 
evidence which, though cumulative only, tends to prove the allegations of the bill, 
is a reversible error, when the bill is dismissed by the chancellor on the ground of 
insufficient proof, and his decree on the facts is not altogether satisfactory. 

4. Rescission of contract on ground of fraud and undue influence. —A court of 
equity will not allow a party to retain the advantage of an unconscionable bar- 
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gain, which he has gained by fraud, or by an abuse of his personal influence over 
a relative ; but will rescind the contract, on the timely application of the party 
injured, on proof of his embarrassed condition at the time, the inadequacy of the 
consideration paid, the personal relations existing between the parties, and slight 
evidence or suspicion of fraud. 


APPEAL from the Chancery Court of Limestone. 

Heard before the Hon. R. 8S. WATKINS. 

The bill in this case was filed on the 16th June, 1871, by 
Meadow White, against Aaron G. Smith, who was his son-in- 
law; and sought the rescission of a parol contract concerning a 
tract of land, which the complainant had previously purchased 
from one Bryant Holmes, and had paid about $2,000 of the 
purchase-money, but, having failed to pay the residue, the 
said Holmes had filed a bill in chancery to enforce his vendor's 
lien on the land, and had obtained a decree of sale and fore- 
closure. The bill alleged that, after the rendition of this 
decree, but before any sale under it, the complainant entered 
into a verbal agreement with the defendant, to the effect that 
the latter should pay the amount ascertained by the decree to 
be due to Holmes, about $2,000, and should take a deed in his 
own name from said Holmes, who had retained the legal title, 
but should allow the complainant to cultivate and oce upy 
during his life, free of rent, a certain portion of the land, in- 
cluding the dwelling and out-houses; that this contract was 
consummated by the payment of the money, the execution of 
the deed, and the surrender of the possession of the land ; and 
that the defendant had subsequently violated the contract, had 
driven off the complainant’s laborers, and had refused to let him 
cultivate the land which, by the terms of the contract, he was 
to be allowed to retain and occupy. The bill alleged that, at 
the time this contract was entered into, the complainant was 
sixty-seven years old, was in bad health, very much embar- 
rassed in his pecuniary circumstances, and unable to prevent 
the threatened sale of his homestead; and that the defendant, 

taking advantage of these facts, and of his personal influence 
over the complainant, induced him to agree to this contract, by 
which he surrendered his entire legal interest in the land, and 
the defendant acquired the legal title to the whole tract at a 
grossly inadequate price. The prayer of the bill was, that 
the contract might be cancelled and rescinded, that the land 
might be sold to reimburse the defendant the amount. paid by 
him to Holmes, with interest, as ascertained on a reference to 
the register, and that the residue might be paid to the com- 
plainant; and the general prayer for other and further relief 
was added. ‘The defendant answered the bill, and denied that 
he had ever made any such contract with the complainant as 
that alleged in the bill. On the hearing, the chancellor sus- 
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tained numerous exceptions to the complainant’s testimony, 
and overruled several exceptions to the defendant’s testimony. 
The evidence so excluded related principally to the value of 
the land, the pecuniary embarrassment of the plaintiff, his 
mental and physical condition, and the personal relations exist- 
ing between him and the defendant. On final hearing, on 
pleadings and proof, the chancellor dismissed the bill, on the 
ground that the complainant had failed to prove his case. 
The final decree is now assigned as error, together with the 
chancellor’s rulings on the evidence, numbering twenty-six in 


all. 


R. A. McCLELLAN, for appellant. — The evidence excluded 
by the chancellor showed the complainant’s advanced age, his 
mental and physical condition, his pecuniary embarrassments, 
his distress of mind at the impending sale of his property, the 
relationship between him and the defendant, the influence of 
the latter over him, the consideration of the contract, and the 
value of the land and its annual rent. Such evidence was not 
only relevant and admissible, but it lies at the foundation of 
equity jurisdiction in such cases. The relevancy and sufficiency 
of the evidence are sustained by numerous authorities, which 
clearly establish the complainant’s right to relief. Sugden on 
Vendors, 320; Perry on Trusts, 187-90; 3 Cowen, 537; 12 
Ala. 64; 9 Ala. 662, 686; 2 Ala. 571-96; 25 Ala. 445; 23 
Ala. 690; 18 Ala. 323; 31 Ala. 304; 26 Ala. 312; 19 Ala. 
765; 33 Ala. 149; 39 Ala. 202; 35 Ala. 334; 3 Stew. 248; 
2 Stew. & P. 9; 1 Story’s Equity, $$ 188, 244-46, 307-08 ; 
22 Ark. 92; 3 Head, Tenn. 103; 4 Coldw. 487; 31 Geo. 512 ; 
Ford v. Olden, Law Rep. 3 Eq. 461. 

The evidence being relevant and admissible, injury is pre- 
sumed from its exclusion. Cases cited in Brickell’s Digest, 
780-81. 


LuKE Pryor, contra. —1. If the contract alleged in the 
bill had been proved, no relief could be granted under it, be- 
cause it was obnoxious to the statute of frauds. Rev. Code, § 
1862; Kennedy v. Kennedy, 2 Ala. 595; 3 Ala. 40; 12 Ala. 
124: 18 Ala. 353; 30 Ala. 366; 41 Ala. 251; 4 Porter, 297; 
38 Ala. 637. 

2. If the contract were valid, and had been proved, the 
complainant might have a specific performance, or an action at 
law for damages, but cannot maintain a bill in equity for a 
rescission on account of a breach. Cases cited in Brickell’s 
Digest, 639, §§ 1, 2, 3; also, Kennedy v. Kennedy, 2 Ala. 
588; MeVay v. Wheeler, 6 Porter, 201; Nesbitt v. McGehee, 
26 Ala. 748; 9 Johns. 115; 4 Cowen, 565; 2 Wendell, 587. 
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3. The evidence is not sufficient to entitle the complainant 
to a decree for rescission of the alleged contract, on any rec- 
ognized ground of equitable relief. Sadler v. Robinson, 2 
Stew. 520; 4 Porter, 528; Brickell’s Digest, 662-4, $$ 320-2, 
331-5, 341- 

4. A court of equity will not rescind a contract, unless the 
party complaining is willing and able to put the defendant in 
statu quo. Williams v. Troy, oe Ala. 118; Ingraham v. Fos- 
ter, 31 Ala. 123; 14 Ala. 733; 1 Ala. 458; 9 Ala. 755; 25 
Ala. 492. The ‘complain: int silestie his poverty, and conse- 
quent inability to refund to the defendant the money which he 
has paid. If, then, the land should be sold as asked, and 
should not bring enough to reimburse the defendant, he would 
be remediless as to the residue, in addition to his costs and ex- 


penses. 


B. F. SAFFOLD, J.— The appellant had purchased one 
hundred and sixty acres of land from Bryant Holmes, on 
credit, receiving his bond for titles. Holmes obtained a de- 
cree against him, subjecting the land to his vendor’s lien. At 
this juncture, and before a sale under the decree, the appellee, 
with the consent of the said appellant, paid the amount due to 
Holmes, and the costs of the suit, and received a deed for the 
land from Holmes. The appellant afterwards filed his bill in 
this suit, alleging that the appellee (defendant) satisfied the 
decree of Holmes, and obtained the deed, under a verbal agree- 
ment with him to let him retain the dwelling and other houses, 
and as much of the land as he and another person could culti- 
vate, for life, without paying rent, and that he had violated the 
agreement by virtually driving him off. He prayed for a re- 
scission of the agreement or contract, and a sale of the land 
for the satisfaction of whatever amount should be found due to 
the defendant, with return to him of any balance. It is also 
charged in the bill, that the defendant procured the contract 
by fraud and undue influence practised on the complainant. 
The court dismissed the bill, on the ground that the evidence 
disproved its allegations. 

If the defendant had paid the money due to Holmes, and 
received his conveyance in consideration of it alone, without 
any understanding whatever with the complainant, he —_ 
simply occupy Holmes’s position. 2 Story’s Iq. Jur. § 784. 
His right against the complainant would be, to have * land 
sold to pay ‘the amount due from him. This being the ease, 
the complainant has only asked by his bill what would be the 
right of both if there was no valid contract between him and 
the defendant touching the land, to wit, the sale of the land 
for the payment of the purchase-money. There was certainly 
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an agreement of some sort between these parties, by which the 
defendant obtained possession of the land. Whether the com- 
plainant’s occupation of a portion of it was by way of gratuity, 
or the consideration of his relinquishment of his interest in the 
whole, is the point of difficulty. In either case, the matter is 
without the statute of frauds, because the satisfaction of the 
decree of foreclosure was a payment of money by the defend- 
ant, on account of the complainant, for the land, and he was 
let into possession. 

The defendant’s witnesses say he was to have the absolute 
right and title to the land. ‘This is not inconsistent with his 
promise to let his father-in-law oceupy a portion of it for his 
life, he being sixty-seven years old. Several of the complain- 
ant’s witnesses testify to positive declarations of the defendant 
that his father-in-law was to have such an interest for his life. 
He admits it in his answer, but claims that there was no con- 
sideration for it; that it was a gratuity. Amongst the wit- 
nesses so testifying are Ira White, Robert Hughey, Absalom 
Holt, and the complainant himself. A wide range of valua- 
tion of the land is expressed by the witnesses, but the weight 
of evidence seems to establish a higher price than the defend- 
ant paid for it. The complainant had paid nearly or quite 
$2,000, and his purchase was for $3,000. The defendant paid 
about 82,000. 

The evidence excluded by the court was such as tended to 
show what contract was made between the parties, the value of 
the land, the pecuniary distress of the complainant, and the 
influence of the defendant over him. It is true this evidence 
was mostly cumulative merely. But its exclusion, as irrele- 
vant, indicates injury to the complainant. We are not pre- 
pared to disaflirm the chancellor’s verdict upon the evidence ; 
but the case presents an unpleasant resemblance to Gore v. 
Summersalt & Wife (4 Monroe (Kentucky), 505), where an 
aged female conveyed her real estate to her niece, in considera- 
tion of the obligation of the latter’s husband to support her in 
his house during her life. The contract was rescinded, on the 
ground of fraud. 

Perhaps, on another hearing, the true state of the case may 
more clearly appear. A direct charge of fraud and undue in- 
fluence is made in the bill, and any evidence tending to prove 
itis, of course, admissible. The condition of the complainant, 
insuflicient consideration for the land, and the real terms of the 
contract, are proper subjects of testimony. In Lester v. Mahan 
(25 Ala. 445), suspicion of fraud on the part of the defendant, 
coupled with gross inadequacy of price, and the pressure of 
pecuniary embarrassment on the part of the complainant, was 
held suflicient to induce a court of equity to rescind a contract 
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of sale. If the defendant (Smith) produced a false impres- 
sion that he would permit the complainant to reside on the 
land, and cultivate a portion of it, as long as he lived, to mis- 
lead him into the contract, or surrender of his interest in the 
land, he ought not to retain the advantage of his deception. 
The decree is reversed, and the cause remanded. 


Armstrong v. Bufford. 


Action on Promissory Note, and for Price of Goods sold. 

1. Contract for sale of fertilizers without inspection. — The act approved March 
8th, 1871, requiring the inspection of all fertilizers offered for sale, by inspectors 
appointed for that purpose, and punishing as a misdemeanor the sale of any fertil- 
izer which had not been inspected (Sess. Acts 1870-71, p. 68), was not intended to 
suspend the sale of fertilizers until the appointment and qualification of the in- 
spectors ; and since penal statutes do not take effect for thirty days after the 
adjournment of the legislature by which they are adopted (Rev. Code, § 3544), 
a sale of fertilizers which had not been inspected, made within thirty days after 
the passage of that statute, is not void as against public policy. 

2. Merchantable quality of goods sold. —In respect to the merchantable quality 
of goods sold, where the purchaser has an opportunity of inspecting them, the rule 
of law seems to be, that the seller may let the buyer cheat himself ad Uibitian, but 
must not actively assist him in doing so; in the absence of a warranty, the pur- 
chaser buys on his own responsibility. 

APPEAL from the Circuit Court of Macon. 

Tried before the Hon. L. B. STRANGE, 

This action was brought by Henry H. Armstrong against 
James J. Bufford, to recover the agreed price of a certain quan- 

, gs 1 

tity of guano, described as “Soluble Pacific Guano,” sold by 
plaintiff to defendant on the 5th day of April, 1871. The com- 
plaint contained a count on a promissory note for one hundred 
dollars, which purported to be given for the price of the guano, 
and the common count for goods sold and delivered. The 
record does not show what pleas were filed, but the defences 
seem to have been: Ist, that the guano was not of merchant- 
able quality, but was worthless as a fertilizer ; and, 2d, that the 
contract was contrary to public policy, and void, because the 
guano was not inspected and stamped, prior to the sale, as re- 
quired by the provisions of the act approved March Sth, 1871, 
entitled “ An act to protect the planters of this State from 
imposition in the sale of fertilizers.” This act, which may be 

d in the Session Acts o 70-71, pp. 68-9, contains four 
found in the § n Acts of 1870-71 68-9, contains four 
sections, the first of which provides for the appointment of an 
inspector by the governor, and requires him to give bond, &e. ; 
while the second section provides for the appointment of sub- 
inspectors, and prescribes their duties; the fourth fixes the 
compensation of the inspectors, and the third is in these words: 
*“* Be it further enacted, That any person who shall sell, or offer 
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for sale, within this State, any fertilizer manufactured or im- 
ported into this State, which has not been inspected, stamped, 
and certified to, as required by the preceding section of this 
act; or any person who shall knowingly use an inspector’s cer- 
tificate, to induce or influence the sale of any fertilizer of dif- 
ferent composition from that for which it was originally given 
by the inspector or sub-inspector, or who shall use an inspec- 
tor’s brand or stamp a second time, with intent to defraud, or 
to evade the provisions of this act; or any inspector, or sub- 
inspector, who shall issue a false certificate, or affix a false 
brand or stamp, shall be guilty of a misdemeanor, and, on con- 
viction thereof in any court having jurisdiction, shall be fined 
not more than one thousand dollars.” As to the construction 
and effect of this statute, the court charged the jury as follows: 
“After the approval of the act approve 1d Mareh 8th, 1871, the 
sale of all fertilizers imported into this State was suspended 
until the requirements of the said statute were complied with, 
and a sale without a strict compliance with its terms was void ; 
and if the jury believe that the plaintiff in this case sold guano 
to the defendant after the passage of this statute, and before 
the inspection provided for in said act, then the plaintiff could 
not recover.” To this charge the plaintiff excepted, and re- 
quested the court to instruct the jury: “ ‘That the said act of 
March Sth, 1871, is a penal statute, and did not go into effect 
until thirty days after the adjournment of the legislature by 
which it was passed ; and that if they believed, from the evi- 
dence, that the note sued on was made by the defendant on the 
oth April, 1871, then the contract evidenced by said note is not 
against public polic y, but is a valid contract between the par- 
ties, on which this action can be maintained.” The court 
refused this charge, and the plaintiff excepted to its refusal. 
As to the quality and value of the guano, there was conflict- 
ing evidence, the defendant’s testimony tending to show that it 
was utterly worthless as a fertilizer; and several exceptions 
were reserved by the plaintiff to the rulings of the court as to 
the admissibility of evidence on this point. ‘There was no 
proof of any warranty by the plaintiff, or any representations 
Whatever as to the quality of the guano, or that he knew any- 
thing about its qualities. On this branch of the case, the court 
charged the jury as follows: ‘In this State, the seller of per- 
sonal chattels, which re quire in their composition some special 
art or skill, impliedly stipulates that the article sold is sound 
and good; and if the plaintiff sold to the defendant guano, 
which proved to be a spurious article, and not genuine, and not 
of any value, then the plaintiff was not entitled to recover, al- 
though there was no war ‘anty, or fraudulent representation or 
concealment on the part of the seller.” The plaintiff excepted 
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to this charge, and requested the court to instruct the jury: 
1st, “that in the sale of personal property, the buyer takes it 
at his own risk as to quality, and the title only is warranted ;”’ 
2d, “that the buyer cannot defend against the purchase-money 
of personal property, by showing that the property was of no 
value, when the seller made no warranty, and practised no 
fraud ;” 3d, ‘that to entitle the purchaser to recover for any 
defect in the quality or soundness of the article or property 
sold, he must prove that the seller warranted the thing sold to 
be good and sound, or that he concealed or fraudulently repre- 
sented its qualities.” The court refused each of these charges, 
and the plaintiff excepted to their refusal. 

The charges given by the court, the refusal of the several 
charges asked by the plaintiff, and the adverse rulings on ques- 
tions of evidence, which require no particular notice, are now 
assigned as error. 


BLAKEY & FERGUSON, for appellant.—1. The act of March 
8th, 1871, being a penal statute, did not go into effect until 
thirty days after the adjournment of the legislature by which 
it was adopted. Rev. Code, § 3544. This statute not being 
of force when the contract here sued on was made, the con- 
tract cannot be held obnoxious to the public policy declared 
by it. 

2. In the absence of a warranty by the seller, or false repre- 
sentations as to the quality of the article sold, the purchaser 
buys at his own risk, and cannot resist the payment of the 
purchase-money because the article was of inferior quality. 
Ricks v. Dillahunty, 8 Porter, 134; Barnett v. Stanton & Pol- 
lard, 2 Ala. 181. 


GRAHAM & ABERCROMBIE, contra.—1. A contract, founded 
on an act prohibited by statute, or contrary to public policy as 
declared by constitutional or statutory provisions, is void, and 
cannot be enforced. Stanley v. Elliott, 28 Ala. 514; Milton 
v. Haden, 32 Ala. 30; Gunter v. Lecky, 30 Ala. 591; Dodson 
v. Harris, 10 Ala. 566; Shippey v. Eastwood, 9 Ala. 198; 
McGehee v. Lindsay, 6 Ala. 16. The legislative policy in ref- 
erence to the sale of fertilizers is clearly indicated by the act 
providing for their inspection ; and although a party could not 
be prosecuted criminally until thirty days after the adjournment 
of the legislature, yet a contract contrary to its policy, entered 
into in the mean time, would be clearly void. The act was 
operative, for some purposes, from the time of its passage ; 
otherwise, the appointment of the inspectors would be void. 

2. The evidence showing a failure of consideration was prop- 
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erly received. i v. Robinson, 21 Ala. 106; Corbin v. Sis- 
onal 19 Ala. 20 


B. F. SAFFOLD, J.— It was not the intention of the legis- 
lature, in making it a penal offence to sell, or offer for sale, 
within this State, any fertilizer not inspected, stamped, and 
certified to, as required by the statute, to suspend the sale of 
such article until the inspectors were duly appointed and quali- 
fied. Where a statute affects a community, and requires, as a 
condition to its validity, that something should be done before 
it goes into operation, the act has no force or effect until the 
thing required to be done is performed. In this case, the in- 
spectors were to be appointed, and the chief one was to give 
bond. ‘Time was necessary for this; and in the mean while, 
the business of the people was not to stand still. Savage ¢ 
Darrington v. Walshe & Emanuel, 26 Ala. 619, 629. 

By section 3544 of the Revised Code, penal acts do not go 
into effect until thirty days after the adjournment of the legis- 
lature at which such act is passed. The contract, a ete to 
be vitiated, on the ground of public policy y, by the act “ To 
protect the planters of this State from imposition in the sale of 
fertilizers,” approved March 8, 1871 (Acts 1870-71, p. 68), 
was entered into on the 5th of April, 1871, within the thirty 
days. Until the sale of the fertilizers without inspection be- 
came an offence, it cannot be said to be in contravention of 
public policy. The authority which prescribed the policy di- 
rected when it should begin. The charge of the court on this 
point was erroneous. 

The rule in respect to the merchantable quality of goods 
sold, where the buyer has an opportunity of inspecting them, 
seems to be, that “ the seller may let the buyer cheat “himself 
ad li bitum. but must not active ly assist him’ in cheating him- 
self.’ 1 Parsons on Contracts, m. p. 535; Barnett v. Stanton 
& Pollard, 2 Ala. 181; Ricks v. Dillahunty, 8 Port. 133. I 
think the rule of the civil law is preferable, that a dealer im- 
pliedly warrants the merchantable quality of his goods. But 
our law says the purchaser must buy on his own responsibility, 
or ask for a warranty. 

The judgment is reversed, and the cause remanded. 
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Long v. Patterson. 


Action on Promissory Note, by Assignee against Maker. 


Amendment of complaint. —In an action on a promissory note, or due-bill, the 
complaint may be amended (Rev. Code, §§ 2809-10), by adding averments which 
show that the plaintiff sues, not as payce, but as assignee and owner. 


APPEAL from the Cireuit Court of Russell. 

Tried before the Hon. L. B. STRANGE. 

This action was brought by P. H. Long against M. L. Pat- 
terson, and was commenced on the 9th June, 1870. The orig- 
inal complaint was in these words: * The plaintiff claims of 
the defendant three hundred and twenty-six dollars and eleven 
cents, due by due-bill made by him on the 18th day of July, 
A. D. 1862, and payable the same 18th day of July, A. D. 1862, 
with interest thereon from the 8th day of May then last past, to 
wit, the 8th May, 1862.” At the May term, ‘1872, as the judg- 
ment entry at that term recites, the plaintiff asked leave to 
amend his complaint; ‘ which leave being granted, he offered 
to file a new count, describing a due-bill payable to one John 
W. House, and averring th: at said due-bill was the property of 
the said plaintiff, but of the same tenor and date as deseribed 
in the original complaint ; which amended complaint was ob- 
jected to by the defendant, and the objection sustained by the 
court, and the plaintiff excepted.” At the next term, as the 
bill of exceptions shows, ‘the plaintiff again asked leave to 
amend his complaint, by averring that the due-bill sued on was 
payable to one John W. House, and was the property of the 
plaintiff at the commencement of the suit ; which motion the 
court refused to entertain, because the same motion had been 
made and overruled at the last term of the court; and the 
plaintiff excepted.” The court refused to allow the due-bill 
sued on to be read in evidence to the jury, under the original 
complaint, and the plaintiff again excepted ; ‘ and the rulings 
of the court being adverse to the plaintiff's right to recover, 
and the plaintiff having duly excepted thereto, he asked leave 
to take a nonsuit, with leave to review and have the same set 
aside on appeal,” &e. The refusal of the proposed amend- 
ment of the complaint is now assigned as error. 


FALKNER & MOULTON, for appellant. 


BRICKELL, J.— The only limit to the right of amend- 
ment, under our statutes, is, that there must not be an entire 
change of parties, nor the substitution of an entirely new 
cause of action. Crimm’s Adm’rs v. Crawford, 29 Ala. 623. 
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The amendment asked in this case proposed no change of par- 
ties, and no substitution of a new cause of action. The cause 
of action was the promissory note, or due-bill, which was mis- 
described in the original complaint. In legal contemplation, 
the original complaint described it as payable to the plaintiff 
himself ; while the amendment proposed a correction of this 
misdescription, by averring that it was in fact payable toa third 
person, but was the property of the plaintiff. The amendment 
should have been allowed, as should any other amendment 
merely correcting a misdescription of the instrument on which 
the suit is founded. In Reed y. Scott (30 Ala. 640), the com- 
plaint described the instrument sued on as a promissory note ; 
and an amendment describing it as a bond, or instrument un- 
der seal, was held proper and allowable. The difference be- 
tween the original and amended complaints, in the description 
of the cause of action, was as great in that case as in this. 
The proposed amendment cut off no meritorious defence which 
might have been offered, operated no prejudice to the defend- 
ant, and merely produced a correspondence between the cause 
of action alleged and that offered in evidence. The court erred 
in not permitting the amendment to be made. The judgment 
of nonsuit is, therefore, set aside, and the cause is remanded. 


Thornton v. Cochran. 
Trespass for Illegal Seizure of Personal Property. 


1. Sufficiency of complaint, in description of property and statement of time. — A 
complaint in trespass, in the form prescribed in the Revised Code (p. 677), for 
wrongfully taking “to wit, on the day of February, 1871, eleven bales of 
lint cotton, seventeen thousand pounds of seed cotton, three hundred bushels of 
corn, and twenty-five bushels of wheat,” is not demurrable for an insufficient de- 
scription of the property, nor for indefiniteness in the statement of the time. 

2. Proof of payment of mortgage debt. —In trespass by the mortgagor against 
the mortgagee of personal property, for taking possession of the property after the 
law day of the mortgage, — the defendant justifying under a power in the mort- 
gaye, and the plaintiff contending that the mortgage was satisfied, — the plaintiff 
may prove payments on the mortgage debt, made by him after the law day, but 
before the alleged trespass. 

3. Mortyagee’s right to take possession of mortgaged property. — A mortgagee of 
personal property has no right to take it out of the mortgagor’s possession, by 
force, or threats, or against his will, although the law day has passed, and the mort- 
gage contains an express power authorizing him to take possession on default being 
made in the payment of the secured debt. 

4. What constitutes trespass. — A mortgagee of personal property, going on the 
premises of the mortgagor, accompanied by a deputy sheriff, whom he has indem- 
nificd to seize the property, but who has no legal process, cannot escape the conse- 
quences of his trespass in taking the property, on the ground that the mortgage 
Was fortcited, and contained an express power authorizing him to take possession. 


APPEAL from the Cireuit Court of Cherokee. 
Tricd before the Hon. W. J. HARALSON. 
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This action was brought by W. W. Cochran against R. S. 
Thornton, the complaint being in these words: “ The plaintiff 
claims of the defendant fifteen hundred dollars, as damages, 
for wrongfully taking the following goods and chattels, the 
property of the plaintiff, to wit, on the day of February, 
1871, eleven bales of lint cotton, seventeen thousand pounds of 
seed cotton, three hundred bushels of corn, and twenty-five 
bushels of wheat.” The defendant demurred to the complaint 
— Ast, “because the property mentioned therein is not suffi- 
ciently described; ” and, 2d, * because it does not state the 
time when the alleged trespass was committed.” The court 
overruled the demurrer, and the defendant then pleaded three 
special pleas, each justifying the seizure under a mortgage, or 
instrument in the nature of a mortgage, hereinafter set out; 
and issue was joined on these pleas. 

The bill of exceptions purports to set out all the evidence 
adduced on the trial, but it is not necessary to state it at length. 
It appeared that the plaintiff had rented land from the de fend- 
ant for the year 1870, and was still in possession of it when 
the alleged trespass was committed, which was between the 
16th and 19th days of February, 1871. On that day, the de- 
fendant went on the plaintiffs premises, accompanied by one 
L. D. Ramsey, who was a deputy sheriff of the county, and 
took possession of the personal property mentioned in the com- 
plaint, which was a part of the defendant’s crop. Ramsey’s 
deposition was taken by the plaintiff, but was read in evidence 
on the trial by the defendant. He testified, in substance, that 
he went on the plaintiff's premises, and made a seizure of the 
property, at the instance of the defendant, who had given him 
a bond of indemnity, and told him that he had a mortgage on 
the property, which he said was unsatisfied; and that he had 
no attachment, nor any other legal process, but made the seiz- 
ure under the defendant’s mortgage. This mortgage, which 
was read in evidence by the defe mdant, was signed by the de- 
fendant, dated the 14th August, 1869, and was in the follow- 
ing words: “ On or before the 25th day of December, 1870, I 
promise to pay R. 5. Thornton fifteen hundred dothars , for six 
mules, viz., Sallie, Mollie, Roda, Puss, Martha, and Culf; and 
in order (?) said Thornton in the said sum of fifteen hundred 
dollars when the same becomes due, I hereby sell, mortgage, 
and convey to said Thornton said mules and the residue of my 
crop, over and above the twenty bales of cotton I have this 
day agreed to pay him as rent for a certain part of his land ; 
and in the event I fail to pay said fifteen hundred dollars, 
when the same becomes due, then, [and] in that event, said 
Thornton is authorized to take possession of said property, 
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and sell so much thereof as may be necessary to pay his debt 
as aforesaid. In witness whereof,” &c. 

“ The plaintiff introduced one W. B. Anderson as a witness, 
who testified as follows: Witness was present at the alleged 
trespass. The defendant and L. D. Ramsey came to the de- 
fendant’s plantation, which the plaintiff had rented and culti- 
vated during the year 1870, and was still in the possession 
thereof, from the 16th to the 19th Febraary, 1871, for the pur- 

ose of gathering the crop raised in 1870 ; and took possession 
of the following property, which belonged to the plaintiff, and 
was in his possession, to wit: three bales of cotton, ginned and 
packed, and lying on the bank of the river, of ordinary qual- 
ity, and averaging five hundred pounds each ; also, three hun- 
dred bushels of corn, seven stacks of fodder (three hundred 
bundles to the stack), twenty-five bushels of wheat, eight thou- 
sand pounds of seed cotton, picked and in the gin-house, ten 
thousand pounds of seed cotton ungathered in the field, and 
eight hundred bushels of cotton seed; which property was by 
them turned over to witness, who was in the defendant’s em- 
ployment, and was his agent. The plaintiff asked said witness, 
what became of the cotton in the field; to which he replied, 
that it was picked by plaintiff, put in the defendant’s gin-house, 
ginned and packed by him as the defendant’s agent, turned 
over by him to the defendant, and by him shipped. To this 
question and answer, each, the defendant objected, and moved 
to exclude the same, as illegal, irrelevant, and inadmissible un- 
der the complaint; which objections the court overruled, and 
admitted the evidence ; to which the defendant excepted.” 

The plaintiff was not present when the seizure of the prop- 
erty was made, but he came up a few minutes afterwards, and 
a conversation then ensued between him and the defendant, 
which was related by the witness Anderson as follows: ‘ Plain- 
tiff told defendant, that he did not owe him much, if anything, 
and that, if he would settle, he (plaintiff) would pay him, if 
he owed him anything, if it took the three bales of cotton on 
the bank of the river.” This conversation was related by the 
plaintiff, testifying for himself, thus: * Plaintiff told defendant 
that, according to his count, he owed him little, if anything ; 
and that if he would come to a settlement, and he owed him 
anything, he would pay him, if it took the three bales of cot- 
ton on the river bank.” By agreement between the plaintiff 
and defendant, made a few days after the seizure of the prop- 
erty, the plaintiff undertook to gather the cotton in the field, 
and deliver it to said Anderson, as the agent of the defendant, 
by whom it was to be ginned, and then shipped and sold by 
the defendant ; and this agreement seems to have been carried 
into effeet, though there was no proof that the money arising 
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from the sale of this cotton was applied as a partial payment 
of the mortgage debt. ‘* For the purpose of showing a pay- 
ment of said mortgage before the alleged trespass,” the plain- 
tiff offered in evidence the original papers in an action of 
detinue, instituted against him by the defendant on the 17th 
January, 1871, to recover five of the mules named in the mort- 
gage; which suit was dismissed by the plaintiff therein, at the 
same term at which the trial in this case was had; and, in 
connection therewith, offered to prove, by one J. M. Daniel, 
that said suit was compromised by the parties, — ‘the said 
Thornton agreeing to take back the said five mules, at $175 
each, and allow the said Cochran a credit on the mortgage note 
for the amount, $875.” The defendant objected to the admis- 
sion of Daniel’s testimony, and also to the papers in the det- 
inue suit, “on the ground that the same was illegal and irrele- 
vant;” and he reserved an exception to the overruling of his 
objections. 

The defendant requested several charges to the jury, which 
were in writing, and of which the court re fuse d the following : — 

3. “If the jury believe, from the evidence, that Thornton 
held a mortgage on Cochran for $1,500, due the 25th Decem- 
ber, 1870, and that Cochran paid him $288 on or about the 
21st December. and delivered to him on the 28th December, 
1870, four thousand pounds of lint cotton, to be sold, and the 
net proceeds to be applied as a credit on the mortgage debt ; 
and there is no evidence that Thornton so applied it ; and that 
Thornton received, on the 17th January, 1871, $875 in mules, 
which was to be credited on said mortgage, — then this was not 
such a payment of said mortgage as would revest the title to 
said cotton in said Cochran, and he cannot maintain this action. 

“4, Unless it was agreed between said Cochran and Thorn- 
ton that the price of the mules, to be credited on the mortgage, 
was to be in full payment of it, plaintiff cannot recover in this 
action. 

“5. If the jury believe, from the evidence, that when Coch- 
ran meena the five mules to Thornton, and he agreed to 
credit the mortgage with $875, they were to have a settlement 
at some future time as to the amount due on the mortgage, the 
plaintiff cannot recover in this action. 

“6. Unless Thornton accepted the cotton and mules and 
corn from Cochran as a payment in full of the mortgage debt, 
the plaintiff cannot recover in this action. 

“7. Unless Thornton accepted the cotton and corn and mules 
as a payment in full of the mortgage debt, and released his title 
to the residue of the crops mentioned in the mortgage, then 
plaintiff cannot recover in this action. 

“8. If the jury believe, from the evidence, that there was 
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any amount, however small, due on the mortgage at the time 
of the alleged trespass, then the plaintiff cannot recover in this 
action. 

“10. If the mortgage was not paid at the law day, to wit, 
the 25th December, 1870, then the legal title to the property 
mentioned therein went to said Thornton, and plaintiff cannot 
recover in this action. 

“11. Unless Thornton and Cochran had a settlement as to 
the amount due on the mortgage, the payment did not revest 
the title to the cotton in said Cochran. 

“14. If Cochran agreed that the cotton, or any part thereof, 
might be ginned and packed by Anderson, as the agent of 
Thornton, and turned over to said Thornton, and by him 
shipped and sold, and the net proceeds applied as a payment 
on the mortgage debt, then the plaintiff cannot recover in this 
action for said’ cotton, or such part thereof as was so agreed to 
by him. 

“15. If the jury believe, from the evidence, that after 
Thornton had taken possession of the cotton in the field, Coch- 
ran picked out the said cotton, and delivered it to Anderson, 
as the agent of Thornton, then the plaintiff cannot recover in 
this action. 

“16. If the jury believe, from the evidence, that the cotton 
taken possession of was a part of the residue of the crop raised 
on Thornton’s plantation, during the year 1870, after deduct- 
ing the twenty bales due for rent by Cochran to Thornton, 
then Thornton had a right to take possession of said cotton 
under said mortgage.” 

The defendant reserved exceptions to the refusal of these sev- 
eral charges, and he now assigns their refusal as error, together 
with the. overruling of his demurrer to the compl: unt, and the 
several adverse rulings of the court on questions of evidence. 


JAMES AIKEN, with Foster & ForNEY, and TuHos. H. 
Warts, for appellant. — 1. The property was not described 
in the complaint with that degree of certainty which was neces- 
sary to identify it. 1 Chitty, 377; Little v. Gibbs, 1 South. 
211. Besides, the allegation of time was left in blank, even 
after the amendment of the complaint. The demurrer to the 
complaint was, for these reasons, well taken. 

The testimony of Anderson was irrelevant. Cotton in 
the field, ungathered, did not come within the description of 
any of the property described in the complaint. Moreover, 
cotton in the field, ungathered, was a part of the realty, and 
could not be recovered in this action. 4 Kent, 468, and notes. 

The record of the detinue suit, and the testimony of 
Daniel, were intended to prove a payment of the mortgage 








420 SUPREME COURT [June Term, 
[Thornton v. Cochran. ] 


debt before the alleged trespass. But it did not prove such a 
payment as would revest the title to the property in the mort- 
gagor after forfeiture, because acceptance of the payment as a 
satisfaction was not shown. Jlarrison v. Hicks, 1 Porter, 423. 
Moreover, these facts occurred after the law day of the mort- 
gage, and did not divest the legal title. Brown v. Lipscomb, 
9 Porter, 472; Thompson v. Thor nton, 21 Ala. 808; Morrison 
v. Judge, 14 As. 182. 

4, After default in the payment of the mortgage debt, if not 
before, the legal title passes to the mortgagee; and it cannot be 
divested out of him by any subsequent payment, without proof 
that the payment was accepted as full satisfaction; though 
payment, without acceptance as satisfaction, may entitle the 
mortgagor to go into equity. Davis v. Hubbard, 38 Ala. 185. 

). If any part of the mortgage debt was unpaid at the time 
the alleged trespass was committed, it being after the law day, 
the immediate right of possession was in the mortgagee, and 
he had the right to take possession, if he could do so without a 
breach of the | peace. 2 Hilliard on Mortgages, 314, 531, 556 ; 
Thompson v. Thornton, 21 Ala. 808; Bell vy. Pharr, 7 Ala. 
813; Brown v. Lipscomb, 9 Porter, 472 ; Story on cliuie, 
§ 287; Flanders v. Barstow, 18 Maine, 357; 2 Story’s Equity, 
§ 1031; Pickard v. Lowe, 15 Maine, 48 ; Brackett v. Bullard, 
12 Mete. 308; 20 Vermont, 7 

6. The plaintiff's remedy, if the mortgage debt was paid, 
was in equity, where the disputed questions of account between 
him and the defendant could be adjusted. 


Evuis & CALDWELL, contra. — The only disputed question 
between the parties was, whether the mortgage debt was fully 
paid off before the commission of the alleged trespass. That 
question was fairly submitted to the jury, under the instruc- 
tions of the court, and was decided by them in favor of the 
plaintiff; and the evidence set out in the bill of exceptions 
sustains their decision. Adams v. McWenzie, 18 Ala. 698; 1 
Hilliard on Mortgages, 150. 


B. F. SAFFOLD, J.— The complaint is not liable to de- 
murrer, either for an insufficient description of the property, o1 
for not stating more definitely the time when the alleged tres- 
ewes committed. 1 Chitty’s Pleading, 377; R. C. p. 677. 

The testimony of Anderson, as to what became of the 
ungathe red cotton in the field — to wit, that it was gathered 
by “the plaintiff, gimned and packed by the witness, and deliv- 
ered to the defendant — tended to show a payment of so much 
on whatever debt was due from the plaintiff to the defendant 
under the mortgage ; and was admissible. For the same rea- 
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son, there was no error in the admission as evidence of the 
record in the detinue suit between the parties. That suit was 
brought by the defendant in this case, to recover the mules on ~ 
which he had a mortgage. It was dismissed by compromise 3 ; 
and the plaintiff therein received, under the compromise, a 
payment on the debt or demand which he held against the 
pl: aintiff in this suit. 

3. There was evidence tending to show that the defendant, 
who was the landlord of the plaintiff, and had a mortgage on 
his crop, with other property, went to the plantation culti- 
vated by the plaintiff, accompanied by the deputy sheriff, to 
take the crop. The plaintiff, learning what they were doing, 
went to them, and demanded to know what they were about. 
The defendant said, that they had levied on and taken posses- 
sion of so much of the crop. The plaintiff protested that he 
did not owe anything. Nevertheless, the property was taken 
away. The de sputy sheriff had no legal process, or other au- 
thority to make a seizure of the property. All of the charges 
asked by the defendant, which were re fused by the court, and 
his objections to the testimony of the plaintiff “and the witness 
Daniel, were based on the idea, that his mortgage gave him a 
right to take possession of the mortgaged property after the 
law day, if the plaintiff still owed him anything. Generally, a 
person cannot take his own by force. The law will not allow 
a man to commit, or to threaten, a breach of the peace, and 
then to justify his conduct by a trial of the right of property. 
Legal remedies were not intended as the secondary resort after 
force. 1 Chitty’s Pl. 176. There was no error in admitting 
the testimony, nor in refusing the charges asked. 

The judgment is affirmed. 


Notre By REportTER. — After the delivery of the foregoing 
opinion, the appellant’s counsel filed an application for a re- 
hearing. The points made by them, with the authorities cited, 
and the opinion afterwards delivered in response to their appli- 
cation, were as follows: 

1. The opinion of Hig 3 court, affirming the judgment below, 
is based mainly on the assumption, that the evidence showed a 
forcible taking of the property by the defendant — in other 
words, a trespass ; an assumption which, it is respectfully sub- 
mitted, is entirely unsupported by the record. ‘There was no 
proof of any threats, compulsion, or foree of any kind ; 
breach of the peace was committed, or threatened. The jes 
fendant took possession of the property peaceably, in the exer- 
cise of the power conferred on him by the mortgage, and with 
the acquiescence of the plaintiff, or, at least, without objection 
from him. In taking possession, Ramsey acted only as his 
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agent, and not as deputy sheriff; and no more force or com- 
pulsion was used than was reasonably necessary, or was justi- 
fied by the authorities. The power to take possession, con- 
ferred in express terms by the mortgage, was not revocable ; 
and there was no attempt to revoke it. In the following 
cases, which sustain the mortgagee’s right to take possession, 
there was more proof of force than in the case at bar. Nichols 
v. Webster, 1 Chandler, Wis. 203; NSaaton v. Williams, 15 
Wis. 292; Bryant v. Woodruff, 5 N. Y. Legal Observer, 159 ; 
Huggans v. Fryor, 1 Lansing, N. Y. 276; Coty v. Barnes, 20 
Vermont, 78; McNeil v. Emerson, 15 Gray, 284; Fuller v. 
Rounceville, 9 Foster, N. H. 555; S. C. 11 Foster, 512; Bur- 
dock v. Me Vanner, 2 Denio, 170; Patehen vy. Pierce, 12 Wen- 
dell, 61; Fenwick v. Macy, 1 Dana, 301; Ferrell v. Lamar, 1 
— 8; Jarvis v. Hamilton, 16 Wise. 574. 

. No question was raised by the pleadings on this point, 
oF this court should not decide the case on it without giving 
the parties an opportunity to be heard in the court below. 

3. Even if the original taking was a technical trespass, yet 
the subsequent agreement between the parties, under which 
the plaintiff himself gathered the cotton in the field, and after- 
wards delivered it to the defendant, was valid; and no recovery 
could be had, in this action, for the cotton so gathered and 
delivered. This is the proposition asserted in the 15th charge 
asked and refused, and its refusal was error. 


SAFFOLD, J.— The appellant asks for a rehearing, on 
the ground that the court assumed the taking of the property 
to have been done by force. Vhe witness Anderson said, 
** Ramsey, who was deputy sheriff of Etowah county, and who 
pretended to be acting in that capacity, turned over said prop- 
erty to defendant.” ‘*In a few days afterwards, all the said 
property, except the cotton, and about fifty bushels of corn 
which had been destroyed, was returned to plaintiff.” “ De- 
fendant replied” (to a proposition of plaintiff to pay, if any 
balance was due), “he wanted money, and money he would 
have.’ Ramsey said, he was deputy sheriff, but had no 
process except the mortgage ; he acted as Thornton’s agent, 
and turned the property over to him; Thornton indemnified 
him, in a bond of $1,000. 

When a mortgagee takes a sheriff with him, under an indem- 
nifying bond of 31,000, to /evy on the mortg: aged property, and 
thereby gets possession against the consent, “though without the 
active resistance of the mortgagor, he cannot. esc ape from an 
action of trespass, on the ground of a balance due him on the 
mortgage. He and the sheriff would both be trifling with the 
obedience of the citizens to the law and its officers. Admit- 
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tance into a house, obtained under pretence of having a search- 
warrant, or of being authorized to make a distress, is a suffi- 
cient breaking and entering to constitute burglary. 1 Russ. 
on Crimes, 792. The rehearing is denied. 


Ridgeway’s Administrator v. Waugh. 
Action for Unlawful Detainer of Lands. 


1. Abatement and revivor of action. — An action of unlawful detainer is within 
the statute authorizing the revivor of “real actions to try the title, or for the 
recovery of the possession of lands” (Rev. Code, § 2556); and on the death 
of the defendant, pending the action, it may be revived against his personal rep- 
resentative. 

2. Error without injury, in sustaining demurrer to special plea.— The sustain- 
ing of a demurrer to a special plea, if erroneous, is error without injury, when 
the record shows that the defendant had, under the’ plea of the general issue, 
the full benefit of all the facts which would have been admissible under the special 
plea. 


APPEAL from the Circuit Court of Dallas. 

T'ried before the Hon. M. J. SAFFOLD. 

This action was brought by Samuel C. Waugh, against Wil- 
liam M. Ridgeway, to recover the possession of a town lot in 
Selma; and was commenced before a justice of the peace, in 
October, 1861. On appeal to the cireuit court, judgment was 
rendered for the defendant, in May, 1867; but this judgment 
was reversed on appeal by this court, at its January term, 1868, 
and the cause was remanded. See the case reported in 42 Ala. 
368. Ona second trial, after the reversal, judgment was ren- 
dered for the plaintiff, under the charge of the court to the 
jury; but this judgment was again reversed, and the cause re- 
manded, as shown by the report of the case in 48 Ala. 611-14. 
While the second appeal was pending in this court, the death 
of the defendant (appellant) was suggested, and the appeal 
was revived in the name of William J. Bates, as his adminis- 
trator. After this second reversal, a seire facias having been 
issued to said Bates, and duly served on him, to show cause why 
the action should not be revived against him, as the adminis- 
trator of the deceased defendant, he appeared by his counsel, 
and, as the bill of exceptions states, ‘* objected to proceeding 
with the trial, on the ground that the cause had not been, and 
could not be, revived against him as the administrator of said 
deceased defendant ;”’ but the court overruled his objection, on 
proof of his appointment as administrator, and due service of 
the seire facias on him, and revived the cause against him; to 
which ruling and judgment he reserved an exception. 

The defendant then pleaded, ‘in short by consent,” the gen- 
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eral issue, and also a special plea, averring that his intestate 
abandoned the possession of the land in 1865, and never after- 
wards had possession, actual or constructive; and that he, as 
administrator, had never had the control or possession. The 
court sustained a demurrer to the special plea, and issue was 
joined on the other plea. The jury having returned a ver- 
dict for the plaintiff, the court thereupon rendered the follow- 
ing judgment: “ It is therefore considered by the court, that 
the plaintiff have and recover of the defendant the premises 
described in the complaint, and also his costs in this behalf ex- 
pended ; but, it being admitted by the plaintiff, in open court, 
that the possession of the premises has been restored to him 
since the commencement of this suit, it is ordered that no writ 
of restitution issue; and it being suggested by the defendant, 
and admitted by the plaintiff, that the estate of said deceased 
defendant has been declared insolvent, it is ordered that the 
judgment for costs be certified to the probate court for allow- 
ance.” 

From this judgment the defendant now appeals, and here 
assigns as error: Ist, the order reviving the cause against him ; 
2d, the sustaining of the demurrer to. his special (or second ) 
plea ; ; 3d, the matters shown by the record. 


JOHN WHITE, for the appellant. 
Brooks, HARALSON & Roy, contra. 


BRICKELL, J.— The material question presented by the 
record in this case is, whether an action of unlawful detainer 
can be revived against the personal representative of the de- 
fendant, dying during its pendency. We decide the question 
in the affirmative. An action for an unlawful detainer, or an 
unlawful entry and detainer, or a forcible entry and detainer, i 
under our statutes, a civil proceeding. R. C. $$ 3297-33: 20, 
It is an action for the recovery of the possession e lands, not 
involving the title to the freehold, nor any interest descendible 
to heirs. A fair construction of the statute, as to the abate- 
ment and revivor of _sclaons, embraces this as one of the actions 
surviving. R.C. § 2556. To hold otherwise, would materially 
impair the value and efficiency of the remedy, and subject it 
to delay and suspension by abatements, when the object of the 
statute authorizing it is a speedy restoration of the possession 
to the person from whom it is unlaw fully withheld. 

2. The appellant obtained, by the judgment rendered, all the 
benefit to which he was by any possibility entitled under his 
— plea. This being the case, if the demurrer to that plea 
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was improperly sustained, — which, however, we do not de- 
cide, — it was error without injury. 
The judgment is affirmed. 


Wolff v. Shelton’s Executors. 


Bill in Equity to set aside Award, and settle Partnership Accounts. 


1. When equity will set aside award, and settle partnership accounts.— A court 
of equity will set aside an award for fraud, or for such gross mistakes as amount 
to fraud, and proceed to settle the accounts of a dissolved partnership, which were 
submitted to arbitration, when the parties themselves disagree, and the accounts 
cannot be otherwise adjusted. 

2, Conclusiveness of award. — An award, whether at common law, or under the 
statute, is the judgment of a court constituted by the parties themselves, is final 
and conclusive as to the matters submitted, and can only be impeached for fraud, 
want of notice (when notice is required), or improper conduct on the part of the 
arbitrators, which is injurious to the party complaining; and, like the judgments 
of other courts, all reasonable presumptions are to be made in its favor. 

3. Withdrawal of submission. — When the arbitration is at common law, a with- 
drawal of the submission, by either party, dissolves the court, and an award sub- 
sequently made is a nullity ; but this defence against the award is available at law, 
and constitutes no ground for a resort to a court of equity. 

4. Construction of submission, as to matters submitted. — Under a submission to 
arbitration between a surviving partner and the executors of his deceased copart- 
ner, which recites that, “ although the parties can, without trouble, separate and 
divide the partnership property on hand, they cannot adjust and settle the books 
and partnership accounts ;”’ and that they therefore agree to submit to arbitration 
“the whole matters of the account,’ — the arbitrator is neither required nor au- 
thorized, in stating the accounts, to determine anything as to the capital stock con- 
tributed by the respective partners. 

5. Payment of individual debts with partnership property. — If one partner, being 
indebted to his copartner, discharges the debt by paying a debt of equal amount 
due from his copartner to a third person, but makes the payment with money or 
property belonging to the partnership, he can only claim, on settlement of the part- 
nership accounts, a credit for one half of the amount so paid. 


APPraL from the Chancery Court at Mobile. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed on the 28th December, 1869, 
by Samuel Wolff, against the personal representatives of his 
deceased copartner, James T. Shelton, who were the widow 
and two sons of said decedent; and sought to set aside an 
award, which had been made under a submission of the part- 
nership accounts between the parties ; also, to enjoin an action 
at law on the award, and to have the partnership accounts 
stated and adjusted under the decree of the court. The part- 
nership between said Wolff and Shelton was formed on the 
23d December, 1867, and was to continue for three years; but 
it was dissolved by the death of said Shelton, on the 7th No- 
vember, 1868. The business of the firm was described in the 
articles of partnership to be, “ distilling, rectifying, and selling 
wines, liquors, cattle, and general merchandise.” The property 
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contributed to the capital stock by each partner was estimated 
in the articles at $13,000. The portion contributed by Wolff 
consisted of a stock of wines and liquors, then in his store in 
Mobile, and the fixtures in the store ; while that contributed by 
Shelton consisted of a steam distillery, located about eight miles 
from the city of Mobile, rectifying apparatus, a grist- mill, and 
about twenty acres of lewd, on which these were situated, with 
the privilege of cutting wood from the adjacent lands ; also, 
seven mules, two wagons, and nearly three hundred hogs. 
Each partner was to devote his time and attention to the busi- 
ness of the firm, and the profits and losses were to be equally 
divided between them. 

On the death of Shelton, a statement of the partnership 
accounts was made out by their bookkeeper, under the direc- 
tion of Wolff, which showed that the debts due to the part- 
nership amounted to over $11,000, the debts due by the firm 
about $9,500, and the stock of liquors, &e., on hand $6,673.58 ; 
but no account was taken of the distillery and other property 
in the country. Not being able to se ttle the partnership ac- 
counts between themeslves, the parties entered into a submis- 
sion to arbitration, on the 17th March, 1869, as follows: 
“ Whereas Dr. S. Wolff and James T. Shelton were for a time, 
before the death of Shelton, partners, and their partnership is 
shown by written articles ; and now, since the death of Shel- 
ton, although his executors and Wolff can, without trouble, sep- 
arate and divide the partnership property on hand, they cannot 
adjust and settle the books and partnership accounts ; it is 
therefore agreed between the undersigned, the executors of said 
Shelton and said Wolff, that the whole matter of the accounts 
be referred to the arbitrament and award of William B. Tay- 
lor ; and, to enable him to come to a just conclusion, Dr. Wolff 
is to furnish him with the books of the firm, the accounts 
thereof, and all information in his power, and the executors of 
Shelton may examine the accounts so made out by Taylor, or 
as they are furnished by the books or accounts re ndered by 
Wolff ; and either party may introduce proof to show the true 
state of the accounts, and to increase the credits and debits of 
either party ; and when all the proof is submitted to said Taylor, 
and the accounts fully examined by him, he is to determine the 
state of accounts between the parties; and his award shall 
bind us, fully and completely, and we bind ourselves to submit 
to the same.” 

The arbitrator made his award on the 25th day of May, 
1869, declaring that, after an examination of all the evidence 
submitted by the parties, he found Wolff to be indebted to 
Shelton’s executors in the sum of $3,500. The bill alleged 
that this award was false, fraudulent, and void; that the arbi- 
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trator was guilty of gross partiality and injustice in his con- 
duct and rulings; that he refused to be bound by the partner- 
ship books, which were produced and explained to him by the 
complainant, and was governed entirely by the defendants’ ex 
yarte statements ; that he appointed no day for the hearing, and 
did not examine any witness on oath; and that the complain- 
ant, finding that the arbitrator was either corrupt, or grossly 
ignorant and incompetent, and had prejudged the case, and was 
determine d to bring out a large balance against him, notified 
him and the defendants’ solicitor that he withdrew from the 
submission, and should refuse to be bound by the award. The 
defendants filed a joint answer, denying all the charges and 
allegations of the bill as to mistakes, fraud, partiality, igno- 
rance, or incompetency on the part of the arbitrator ; insisting 
on the validity and conclusiveness of the award, and pleading 
it as a bar to the relief sought by the bill. 

On final hearing, on pleadings and proof, the chancellor dis- 
missed the bill; and his decree is now assigned as error. 


L. Gippons, with THos. H. Prick, for appellant. — 1. The 
failure of the arbitrator to pass on and decide all the matters 
embraced in the submission, is fatal to the award. Watson 
on Arbitration and Award, 278; Morse on Arbitration and 
Award, 345, where the following cases are cited: Ott v. 
Schraeppel, 1 Selden, 482; Wright v. Wright, 5 Cowen, 197 ; 
MeNear v. Bailey, 18 Maine, 251; Richards v. Drinker, 1 
Halst. 307; Harker v. Haugh, 2 Halst. 428; Carnochan v. 
Christie, 11 Wheat. 446; Varney v. Brewster, 14 N. H. 49; 
Stone v. Phillips, 4 Bing. N. C. 37; Mitchell v. Staveley, 16 
Kast, 08. The arbitrator himself states, in his deposition, ‘ I 
had nothing to do with the stock ; it had all been settled and 
agreed between the parties themselves.” Until this fact was 
stated by the arbitrator, it was impossible to guess at the 
grounds on which his award was based ; and it is evident from 
the articles of submission that, in this particular, he entirely 
misconstrued them. There was no dispute between the parties 
as to the partnership property on hand, — the property remain- 
ing in kind ; but, as to the property which had been destroyed, 
deteriorated, wasted, or used in the partnership business, that 
was the chief point in controversy. The property contributed 
to the capital stock by Shelton remained tn specie, and but lit- 
tle deteriorated ; while the stock of liquors contributed by 
Wolff had been sold, or otherwise disposed of in the business. 
It was impossible to settle the partnership accounts, without 
first ascertaining the condition of the capital stock ; for, other- 
wise, it could not be told whether the partnership had resulted 
in profit or loss. 
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2. The award should be set aside, on account of the gross 
partiality and misconduct of the arbitrator. His own testi- 
mony shows that he considered himself as acting, not as an 
arbitrator or judge, but as the friend and attorney of the Shel- 
tons. He says, ‘Some time after I commenced my investi- 
gation, I offered Dr. Wolff a compromise of $2,000; and 
again, “I told him that I was willing to settle the matter, if 
he would pay up $2,000.” And his testimony further shows, 
that he advised the Sheltons to procure receipts and vouchers, 
if they could, and if not, then to make out their statement 
and swear to it; and that he did this privately, in the absence 
of the complainant, and without notice to him, and passed the 
accounts so made out, without any other proof. If this con- 
duct on the part of the arbitrator was attributable only to 
ignorance, it shows gross incompetency ; and as it resulted in 
manifest injury to the complainant, it furnishes a sutlicient 
ground for setting aside the award. Watson on Arbitration 
and Award, 297, 300; King v. Jemison, 33 Ala. 499; Me- 
Crary v. Harrison, 36 Ala. 577; Willingham vy. Harrell, 36 
Ala. 583 ; Abbott’s Digest, vol. i. tit. Award, § 19; Ib. vol. 8, 
§ 2; Amer. Law Register, May, 1874, p. 571. 

3. An examination of the principal items of the account, as 
testified to by the arbitrator as constituting the basis of his 
award, in connection with the testimony in the cause, will dis- 
close such palpable errors and mistakes as must be fatal to the 
award. See authorities above cited; Watson on Awards, 278, 
296. 

4. At common law, a submission may be withdrawn at any 
time before the award is made. Billing on Awards, 26 Law 
Library, m. p. 263; Watson on Arbitration, 34 Law Library, 
top p. 36; Martin v. Chapman, 1 Ala. 278. The testimony 
shows, very clearly, that the complainant verbally notified the 
arbitrator, and the defendants’ attorney, that he considered the 
arbitration at an end, and would have nothing more to do with 
it, and would not pay one cent of any award that might be 
rendered; that he did everything in fact to show that he re- 
voked the submission. He was acting in good faith, and with- 
out the aid of counsel; and a court of equity will not enforce 
against him, to his great injury, and contrary to the principles 
of equity and justice, any technical rule founded on the old 
distinctions between verbal and written notices, or between rev- 
ocations by parol and under seal. 


E. 8S. DARGAN, contra. —1. The award embraced all mat- 
ters covered by the submission, as conclusively shown by its 
own terms. There was no dispute between the parties as to 
the capital stock, or the property which each brought into the 
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partnership: only ‘*the partnership accounts” were contro- 
verted and doubtful. The account of stock was not even en- 
tered on the complainant’s book, until after the award was 
made; and the arbitrator could not have taken notice of it, 
even if it had been included in the submission. Watson on 
Arbitration, 115; Smith v. Johnson, 15 East, 213; Cro. Eliz. 
838 

If the award were obnoxious to this objection, it would 
be void at law, and the complainant would have no right to 
come into equity for relief against it. Watson on Arbitration, 
115, mar.; 2 Story’s Equity, § 1451; Duncan v. Lyon, 8 
John. Ch. 356. 

3. The submission being under seal, it could only be coronene 
by instrument in writing. 1 Bacon’s Abr. 807; 8 Johns. 125 
10 Vermont, 94; 2 Parsons on Contracts, 219. But there was 
no revocation in fact, and no proof of any. 

4. Leaving out of view the complainant’s * closing entries,” 
as he calls them, relating to the stock, the accounts cannot be 
stated so as to bring out a different result from that attained 
by the arbitrator ; and this fact is, of itself, sufficient to estab- 
lish the good faith of the arbitrator, and to acquit him of the 
charges of misconduct and incompetency. 


PETERS, C. J.— Fraud, mistake, and account, are grounds 
of the original and auxiliary jurisdiction of courts of equity. 
1 Story’s Eq. $$ 184, 110, 441. Upon these grounds, chan- 
cery will entertain a bill to set aside an award for fraud, or for 
such gross mistakes as amount to fraud, and proceed to settle 
the accounts of a partnership, when the parties themselves dis- 
agree, and the accounts cannot be otherwise adjusted. But an 
award, whether at common law or under the statute, is the 
judgment of a court constituted by the parties themselves ; 
and it is final and conclusive of the matters submitted, and can 
only be impeached for fraud, or want of notice, where notice 
is required, or other improper conduct of the arbitrator, in- 
jurious to the party complaining. Wright v. Bolton, 8 Ala. 
048; 29 Ala. 325; 35 Ala. 481. And, like judgments of 
other courts, all reasonable presumptions are to be made in 
favor of an award ; and if by application of this principle, an 
award can be brought within the submission, and is in other 
respects unexceptionable, it will be sustained. Reynolds v. 
Reynolds, 15 Ala. 398; Byrd v. Odum, 9 Ala. 755; 2 Stew. 
130. But the facts, in any case, constituting the grounds of 
relief relied on, should be clearly presented, and sustained by 
sufficient proof, if denied in proper manner. Rey. Code, § 
3327. Here, the sole ground alleged against the validity ot 
the award is fraud. This is directly and fully denied in the 
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answer of the defendants. This answer is amply sustained by 
the evidence. Indeed, I see no grounds to charge fraud on the 
arbitrator whatever. That which is assumed by the complain- 
ant to be fraud, is rather an allegation of ineompetency in the 
arbitrator. But neither of these : allegations is at all sustained 
by the evidence adduced in their support; and they are fully 
overturned by the evidence of the defendants. 

If, as is alleged in the bill, the submission was withdrawn 
before the award was made, being a submission at common 
law, then the award was nothing. The withdrawal of the sub- 
mission dissolved the court, and its judgment isanullity. This 
defence may be made at law. It is not a fraud ; and there is 
no jurisdiction in equity, original or auxiliary. But, even if 
this were otherwise, the withdrawal of the submission is denied, 
and the denial is sustained by the proofs. Then, upon this 
allegation, the award must stand. 

But, beside this, an award would be void, if there was no 
jurisdiction to render it : if it transcended the authority of the 
arbitrator under the submission. ‘The submission is the limits 
of the powers of the court. Reynolds vy. Reynolds, 15 Ala. 
398. Here, there was no controversy as to a division of the 
partnership stock remaining in the possession of each partner 
on the dissolution of the partnership by the death of Shelton. 
This, then, was not submitted. The description of the matter 
intended to be submitted, in the written agreement of submis- 
sion, prepared and signed by the parties at the instance of the 
appellant himself, is the adjustment and settlement of “ the 
books and partnership accounts.” Upon this description it 
was agreed “that the whole matter of the account be referred to 
the arbitrament and award of William B. Taylor.’ This was 
aceordingly done. The award answers the submission. — It 
does not go beyond it, and it does not fall short of it. The 
legal presumptions in its favor are, that it is correct. 15 Ala. 
398, supra. The answer of the defendants, which is sustained 
by the evidence, shows that Wolff owed Shelton a considerable 
sum of money as an individual debt, — possibly above the sum 
of five thousand dollars, when it was paid. It was paid by 
Wolff, in the discharge of a debt of like amount, which Shelton 
owed to Ober & Anderson, but it was so paid with property 
of the partnership, — with whiskey. Such a payment still left 
Wolff liable to Shelton for one half the value of the firm prop- 
erty used to pay the debt to Ober & Anderson. With this the 
arbitrator has charged him. I see nothing wrong in this. It 
also appears that Shelton, out of his own means, paid consider- 
able sums as expenses in carrying on the distillery and mills in 
the country. These sums were fully proven. With one half of 

the expenses thus paid Wolff was also charged by the arbitrator. 
VoL. LI 

















1974.] OF ALABAMA. 431 
[Danicl v. Day.] 


This was also correct. I do not see that Wolff offers any evi- 
dence that these charges were incorrect. It is true he asserts 
it, very roundly, and very broadly ; but he does not prove it. 
If the appellant had demands against Shelton, or against the 
partnership, for which Shelton would have been liable, he does 
not show that he ever proved them, or attempted to prove 
them before the arbitrator ; and the arbitrator shows in his 
testimony that he neither presented such claims to him, nor 
yroved them. It does not appear, with any clearness, that 
Wolff had any means of his own, not invested in the partner- 
ship. Shelton had. He had the debt which Wolff owed him, 
and means to pay the expenses at the distillery. These means 
were devoted to the benefit of the partnership. The award 
returns one half of the means thus devoted to him, which, as 
against Wolff, he was justly entitled to have. Upon this view 
of the case, the decree of the learned chancellor in the court 
below was without error. It is, therefore, affirmed with costs. 

This opinion is not to be so understood as to embarrass the 
defence of this case in the suit at law. 


Daniel v. Day. 
Statutory Real Action in Nature of Ejectment. 


1. What law governs as to limitation of action. — Causes of action accruing prior 
to the 17th January, 1853, and possessions commencing before that day, are not 
governed by the statute of limitations prescribed by the Code (Rev. Code, § 2926), 
but by the statute which was of force at the time when they accrued or com- 
menced, 

2. xe; tion to statute of limitations, in favor of infants ; recovery by part of plain- 
tiffs. — In ejectment, or a statutory real action in the nature of ejectment, by sev- 
eral tenants in common, all of whom were infants when their right of action ac- 
cerned (Rev. Code, § 2910), only those can recover who had not attained their 
majority three years before the commencement of the action. 

3. Statute not suspended by death. — When the statute of limitations has eom- 
menced to run against a person in his lifetime, his death does not suspend its 
operation against his heirs. 


APPEAL from the Cireuit Court of Cherokee. 

Tried before the Hon. Wm. L. Wurriock. 

This action was brought by Alfred Day and others, children 
and heirs-at-law of Calvin Day, deceased, against James H. 
Daniel, to recover the possession of the northwest quarter of 
the southwest quarter of section two (2), in township nine 
(‘}), range nine (9) east, in said county, together with dam- 
ages for its detention ; and was commenced on the 11th Nov- 
ember, 1871. The complaint was in the form prescribed in 
the Revised Code (page 677), * for the recovery of lands, or 
the possession thereof, in the nature of an action of eject- 
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ment,” except that it averred the possession of the plaintiffs’ 
ancestor, Calvin Day, instead of their own possession. The 
defendant pleaded : ye not guilty ; 2d, the statute of limita- 
tions of ten years; and, 3d, the statute of limitations of 
twenty years ; and issue was joined on all these pleas. On 
the trial, as is shown by the bill of exceptions, which purports 
to set out all the evidence adduced, the plaintiffs introduced 
a certified copy of a patent from the United States to their 
ancestor, Calvin Day, for the land in controversy ; which was 
dated the Ist September, 1849, and was founded on a certificate 
of entry by him at the land- ollie e, dated the 2d November, 
1846; and ‘they proved the death of said Calvin Day, +t aheout 
the year 1853,” and that they were his children and heirs. 
The defendant claimed under Wyatt Day, whose deposition 
he took and read in evidence, and who testified, that he fur- 
nished the money with which Calvin Day entered the land, 
under an agreement to enter it for him; that Calvin Day never 
claimed the land, and was never in possession of it; that he 
himself entered into the possession of the land about the Ist 
December, 1846, claiming it as his own, and continued in the 
uninterrupted possession until 1853, when he sold it to the 
defendant, and put him in possession, and executed a con- 
veyance to him in 1855; and the defendant continued in the 
uninterrupted possession, from that time until the commence- 
ment of this suit. The defendant produced the original patent 
from the United States to Calvin Day, which had been de- 
livered to Wyatt Day, as he testified, by one Wiley Day, 
on the written order of said Calvin Day, dated the 9th April, 
1850, in these words: * Please to let Wy: att Day have all the 
papers you have in your hands of mine, for the lands that 
I entered, and oblige yours,” &e. One of the plaintiffs was 
still a minor at the commencement of the action, and sued 
by his next friend, and the oldest was twenty-seven years 
old. 

*¢ The court charged the jury, among other things, that if, 
from the evidence, they believed that the defend: ant, and those 
under whom he daimed, had been in the peaceable possession 
of said land, with a claim of right, for twenty years before the 
commencement of this suit, the “plaintiffs” right of action would 
be barred, unless some of them were infants; and if f any of 
them were infants, they would have three years added to the 
twenty, if the twenty years run during their minority 3 ; In 
other words, if any of them were minors, twenty years’ ad- 
verse possession, with claim of right, would not bar them, for 
such minors had three years after their majority, within which 
to bring their suit.’ 

The defendant excepted to this charge, and requested the 
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court to instruct the jury as follows: 1. “If the jury believe 
that the defendant and Wyatt Day, under whom he claims, 
have held peaceable, continuous, adverse possession of said 
land, for more than twenty years, claiming it as their own, 
notwithstanding plaintiffs, or some of them, may have been 
infants, then plaintiffs’ right of action is barred, since no dis- 
ability will extend the period of limitation so as to allow the 
action to be brought after the lapse of twenty years from the 
time the cause of action accrued.” 2.“ If the jury believe, 
from the evidence, that the defendant and those under whom 
he claims have held the lands adversely, under a claim of title, 
for ten years, and that some of the plaintiffs were more than 
twenty-four years old when this action was commenced, then, 
so many of them as were of such age cannot recover, and those 
that can recover, can only recover their pro rata share of said 
land.” 

The court refused these charges, and the defendant excepted 
to their refusal ; and he now assigns as error the charge given, 
and the refusal of the charges asked. 


S. K. McSpaAppEN, TuRNLEY & Son, and CARDEN & 
DANIEL, for appellant. 


J.B. WALDEN & SON, contra. 


3. FL SAFFOLD, J. — The errors assigned relate to the 
application of the statute of limitations. The parties and the 
court below seem to have been under the impression that the 
case was governed by the limitations prescribed by the Revised 
Code. But section 2026 (R. C.) confines such limitations to 
causes of action accruing, and possessions commencing, on or 
after the 17th day of January, 1853, the day on which the 
Code of 1855 went into operation ; and continues in force the 
statutes of limitations existing at that time, in respect to causes 
of action accruing, and possessions commencing, prior to that 
time. ‘Twenty years did not intervene between the commence- 
ment of this suit and the date of the Code, as above men- 
tioned. But ten years did elapse, and the allowance of three 
years after the termination of the disability of infancy, as 
prescribed by section 2910 (R. C.), was applicable. For this 
reason, the second charge asked by the defendant was properly 
refused. If the adverse possession of the defendant, or of 
Wyatt Day, be deemed to have commenced in 1846, or at any 
time prior to the 17th January, 1853, the statute of limitations 
of 1845 applies. Clay’s Digest, 329, § 93. And if the statute 
began to run against Calvin Day himself, it would not cease to 
run against his heirs on account of his death. Caldwell v. 
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Thorpe, 8 Ala. 253; Br. Bank at Decatur v. Donelson, 12 Ala. 
741; Lowe’s Adm’r v. Jones, 15 Ala. 545. 


The judgment is reversed, and the cause remanded. 


Gafford v. Stearns. 
Detinue for Bale of Cotton. 


1. What title will support action. — Possession, and the right of possession, ac- 
companied by a lien for the payment of money advanced, or a debt previously con- 
tracted, entitles the plaintiff to maintain detinue against any one disturbing his 
possession. 

2. Mortgage and crop lien for advances ; construction and registration of. — An in- 
strument of writing, which, by apt words, conveys the grantor’s growing crop and 
other personal property, to secure the payment of a promissory note given for ad- 
vances supplied to him; conditioned to be void if the note is paid at maturity, and 
containing a power of sale in the event of a default, —is a mortgage, although 
the note may also contain all the requisites of a statutory lien for advances (Rev. 
Code, §§ 1858-60) ; and the failure to record it within sixty days, which is neces- 
sary to its validity as a statutory lien, does not prevent it from operating as a mort- 
gage against all persons except creditors and purchasers without notice. 

3. Verbal agreement for lien on crop, between landlord and tenant, or between ten- 
ants in common. — A verbal agreement between landlord and tenant, that the land- 
lord shall have a lien on the tenant’s crop for supplies furnished him, or a similar 
agreement between two tenants in common, is not obnoxious to any provision of 
the statute of frauds (Rev. Code, § 1862), but is valid and operative against all 
persons except bond side purchasers without notice. 

4. Who is bond side purchaser without notice. —When a mortgage is taken as a 
fects for the payment of an antecedent debt due from the mortgagor to the 

ortgagee, the latter does not occupy the position of a bond fide purchaser without 
notice, but is affected with all the equities binding on the mortgagor himself. 

5. Lien created by valid verbal contract. — When a party has a lien on goods or 
chattels, created by a valid verbal agreement with the owner, and the goods have 
been delivered to him pursuant to the terms of the contract, his right to retain 
them until his lien is satistied is not affected by any subsequent mortgage, or other 
incumbrance, executed or created by the owner; and he may maintain detinue 
against any one who disturbs his possession. 

6. Severance of tenancy in common.— Tenants in common of a growing crop 
may make a partial division of it among themselves as it is gathered ; and when 
this is done, each holds in severalty the part alloted to him, while they remain ten- 
ants in common of the undivided residue. 

7. Outstanding title in third person; when available to defendant. — In an action 
of detinue, the defendant cannot set up an outstanding title in a third person, 
without connecting himself with it. 

8. Statute of frauds; executory and executed contracts. — The statute of frauds, 
requiring certain contracts to be reduced to writing, applies only to executory con- 
tracts ; and if the parties to a contract have voluntarily executed it, a stranger 
cannot be heard to question its validity under the statute. 


APPEAL from the Cireuit Court of Butler. 

Tried before the Hon. P. O. HARPER. 

This action was brought by John D. Stearns against Jere. 
D. Gafford, and was commenced on the 14th November, 1870. 
The only plea was the general issue, “in short by consent, 
with leave to give in evidence any matter that might be spe- 
cially pleaded ;”’ and the cause was tried on issue joined on that 
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lea. The bale of cotton sued for was raised on land which 
belonged to the plaintiff, and which he had rented, for the 
year 1870, to Pearman and Harbinson ; and the plaintiff's testi- 
mony conduced to show that it was taken from his possession 
by the defendant, without his knowledge or consent, after it 
had been delivered to him by said Harbinson and one James 
H. Turner, who had cultivated a part of the rented land, 
under an agreement with plaintiff and his said tenants. The 
defendant claimed the cotton under a written instrument, or 
mortgage, executed to him by said James H. Turner, which is 
hereinafter set out; and his testimony tended to show that the 
cotton was delivered to him by said Turner, while it was lying 
at plaintiff's gin-house. The transcript filed in this court hav- 
ing been lost, the reporter has procured the original bill of ex- 
ceptions from the clerk of the circuit court; and he herewith 
copies it at length, as, on account of several important omis- 
sions, it cannot be fairly condensed. 

“The plaintiff testified, as a witness for himself, that the 
cotton sued for was grown on his farm, in the year 1870; that 
he rented his farm, for that year, to Henry Harbinson and 
David Pearman, and made with them a parol contract, as fol- 
lows: Plaintiff furnished the land, and stock to cultivate it, 
and feed for the stock, and paid the blacksmith bills; Pearman 
and Harbinson agreed to cultivate the land well, gather the 
crop, and pay him damages for failing to do so; plaintiff to 
have one half of the erop, and Harbinson and Pearman the 
other half ; plaintiff to advance supplies of provisions, &c., to 
them, and the amount of such advances during the season was 
to be paid to him out of their share of the crops; and they 
were to have none of the crop, and no interest in it, until he 
was paid for his advances. Plaintiff testified, that said Har- 
binson and Pearman commenced work under said contract 
about the Ist January, 1870, and asked his consent, a few 
weeks afterwards, to their getting another hand to go in with 
them, which consent he gave ; that Pearman asked him, shortly 
thereafter, to see the defendant (Gafford), and inquire whether 
he had hired a negro man for him, as he had promised to do; 
that he (witness) saw Gafford, and asked him about it; that 
Gafford replied, he could not get a negro man, but he thought 
they could get one James H. Turner, a white man, who was 
driving a wagon for him; that Gafford also asked witness, on 
what terms the tenants were working, and witness explained 
the terms fully ; that said Turner was not present at this time, 
but witness thought his wife was ; that Gafford said he would 
see Turner, and tell him the terms, and try to get him to go 
to work there; that Gafford wrote to witness, a few days after- 
wards, saying that ‘Turner liked the contract, and wanted to go 
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in with the boys; that Turner himself came to witness in a 
short time thereafter, and said that he wanted to go in with 
Harbinson and Pearman, and witness sent him to them to 
agree upon terms; that Turner moved his family to witness’ 
house about the 1st March, and went to work with the other 
tenants under the same contract, and remained there until 
about the Ist November; that he proved to be a very poor 
hand, getting drunk frequently, and often quitting work for 
two or three days at a time, although Gafford had recom- 
mended him as a sober, steady, and industrious man; that 
Turner went away without his consent, and left one third of 
his crop ungathered in the field, and witness had to hire hands 
to gather it: ; that he had advanced to said Turner, during the 
season, eens and supplies to the amount of $165.98 ; and 
that, even if he gained this suit, Turner would still be indebted 
to him in a considerable amount. Plaintiff testified, also, that 
his tenants divided the lands between them some little time 
after Turner began to work, Pearman taking one portion, and 
afterwards working by himself, and Harbinson and ‘Turner 
taking the other part, and working together until Turner quit ; 
that Harbinson and Turner together made about six bales of 
cotton, and some corn; and that he (witness) got, of Turner’s 
share, two bales and a half of cotton, including the bale here 
in suit, and about thirty-five bushels of corn, and seven or eight 
hundred pounds of fodder. He further testified that, about the 
1st October, 1870, Harbinson and Turner ginned and packed 
two bales of the cotton made by them, and rolled them out to 
one side of the screw, and sent for him, and delivered said two 
bales to him, as his ‘rent cotton,’ as they called it, and on ac- 
count of his half of the crop under the contract ; and that the 
defendant afterwards, in November, 1870, came to his gin- 
house soon after daylight, and took away one of said bales, 
without his knowledge or consent ; that he demanded said cot- 
ton from defendant while on his wagon, and defendant refused 
to deliver it up. 

“ Plaintiff testified, on cross-examination by defendant, that 
he never hired Turner; that Turner made his contract with 
Pearman and Harbinson, and he never made any modification 
of his original contract with them on account of Turner ; that 
defendant did not tell him he had an account against said 
Turner, until two or three weeks after Turner had begun to 
work on the place; that he showed Turner his account against 
him, just before Turner quit work, and Turner agreed it was 
all correct, except as to six bushels of corn which he had taken 
from witness; also, that he had never heard of defendant’s 
mortgage, until October, 1870, and never promised, directly or 
indirectly, to be responsible for defendant’s account against 
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Turner, either before or after Turner began to work on his 
land; that defendant, when he first spoke of Turner as a hand, 
asked witness to trade with him, but witness replied, that he 
had already made arrangements to get his supplies in Mont- 
gomery 3 : that he did, however, buy a tow supplies from defend- 
awit but did not agree to buy his supplie s from him, either for 
himself or his h: mds: ; and that he did not venetian the exact 
amount realized from ‘Turner’s share of the crop, but he knew 
it was not enough to cover his indebtedness. 

* Plaintiff then examined said Pearman as a witness, who 
testified, as plaintiff had testified, that plaintiff furnished the 
land, stock, and feed for the stock, and witness and Harbinson 
were to cultivate the land well, and gather the crop, or pay 
damages for not doing so; that plaintiff was to have one half 
of the crop, but witness and Harbinson were to have none of 
it, nor any interest in it, until plaintiff was fully paid for sup- 
plies furnished them by him; that this contract was made in 
December, 1869, and was rhe the year 1870; that he and 
Harbinson, after they had worked awhile, coneluded to take in 
more land to cultivate, if they could get another hand; that 
he came to Greenville, and asked defes ndant to hire a negro 
man for him, which the defendant promised to do; that “he 
asked plaintiff, who was coming to Greenville a few days after- 
wards, to inquire of defendant whether he had hired a hand 
for him ; that Turner came to him and Harbinson a few days 
afterwards, and they told him all about their contract; that 
he agreed to go in with them on the same terms, and com- 
menced work soon afterwards; that they all three worked to- 
gether until May, when, by mutual agreeme nt, witness took a 
certain portion of the land, and tended it by himself, and Har- 
binson and Turner tended the balance together, but all worked 
on the same terms with plaintiff as before they separated ; that 
Turner was not a good hand, but would go off, and vet drunk, 
and negleet the crop, and he finally left, about the 1st Novem- 
ber, with one third of it ungathered ; that plaintiff furnished 
Turner with provisions, &., and witness hauled them to him 
from the depot at Fort Deposit, but he did not know the 
amount; that witness assisted Turner and Harbinson, about 
the Ist October, to gin and pack two bales of cotton made by 
them, which they then rolled aside, and remarked to witness 
that these bales were rent cotton for plaintiff; that they then 
sent for plaintiff to come to the gin-house, and delivered the 
two bales to him in the presence of witness, but he did not 
remember what was said between them at the time of such 
delivery. Said witness testified, also, that when Turner came 
to him to make a contract to work, he said that he had heard 
what the contract was, but that he had made no contract with 
plaintiff. 
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** Henry Harbinson was also examined as a witness by plain- 
tiff, and testified as to the nature and terms of their contract 
with plaintiff as did Pearman ; and also the same as to Turner 
making a contract with them to work on the same terms with 
them ; also, as to the ginning and packing of the two bales of 
cotton, and their delivery to plaintiff as rent cotton ; also, that 
he saw defendant come to plaintiffs gin-house, and get the 
bale of cotton here sued for; that it was very early in the 
morning, between daylight and sunrise, when defendant got 
the bale of cotton ; ; that he (witness) at once went to pk: Lintift’s 
house, and told him about it ; and plaintiff asked him to fol- 
low the cotton to Greenville, and to see where it was put, and 
witness did so. Plaintiff proved, also, by one Steiner, that cot- 
ton was worth fourteen cents per pound on the 14th November, 
1870, and twenty-four cents per pound on the 24th July, 1872. 

* Plaintiff having here closed his testimony, defendant testi- 
fied, as a witness for himself, substantially as follows: Some 
time in the spring of the year 1870, plaintiff came to his store 
in Greenville, and asked bie to get him a hand to work on 
his farm in Lowndes county for that year; and witness told 
him, that he had said James H. Turner working for him, driv- 
ing his wagon, and plaintiff could get him, if he would pay or 
secure Turner’s indebtedness to him, witness. Plaintiff then 
said he was needing one more hand, as he had land and one 
horse idle; and that he would see that whatever Turner was 
owing to witness at that time was paid, and whatever advances 
witness might thereafter make to Turner during the year, to 
enable him to make a crop on plaintiff's farm, should be paid 
out of the first cotton made on plaintiff's land during that year, 
if witness would allow Turner to quit his employ, and would 
hire him for plaintiff; to which witness consented. Plaintiff 
then told witness, that he would give Turner one half of all 
he could make on his land that year, would find the stock and 
feed them, furnish the farming implements, guano (as manure) 
for whatever cotton he might plant, and cotton-seed (as manure) 
for whatever corn he might plant, and would physic Turner’s 
family for the rest of the year, free of charge, as he was a prac- 
tising physician. Witness told ‘Turner of plaintiff's proposal, 
and consented that Turner might quit his employ and accept 
the same, if he desired to do so. Turner said, that he would 
accept plaintiff's offer, as made to him by witness. In a few 
days, plaintiff returned to Greenville, and talked over the terms 
of said hiring, as stated, with said Turner and witness, in the 
store of witness; and the same was agreed upon by plaintiff 
and Turner. Witness then gave them the amount of Turner’s 
indebtedness to him at that time, which was $65.13, when plain- 
tiff and Turner both agreed that this indebtedness should be 
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paid out of the first cotton raised by Turner that year on plain- 
tiff’s place ; and they made arrangements at the same time for 
witness to advance supplies to Turner during the balance of 
the time he was cultivating plaintiff's land. Pursuant to this 
agreement, witness advanced to Turner, from that time to the 
26th May, 1870, the sum of $79.89. After the contract of hir- 
ing was fully agreed on, plaintiff returned home, and witness 
put Turner and ‘his family, with their baggage, on the railroad, 
and sent them to plaintiff, as he had promised. Witness would 
not have consented to release Turner from his contract, nor 
hired him for plaintiff, but for the fact that both plaintiff and 
Turner agreed and promised to pay him Turner’s indebtedness 
out of the first cotton made by Turner on plaintifi’s place that 
year. In May afterwards, plaintiff told witness that Turner was 
getting restless, and he was afraid he would not remain to make 
and gather his crop; that he (Turner) had an uncle in Texas, 
who had been writing to him, and offering him inducements to 
remove to Texas ; and that he had been ‘drank, and was talk- 
ing of leaving and going to Texas. Witness then asked plain- 
tiff to go Turner’s security for the account due to witness, but 
plaintiff refused to do so; and witness then told him, that he 
would go and geta mortgage from Turner, and secure himself ; 
and he did so, and afterwards told plaintiff that Turner had 
given him a mortgage. In September, or October, 1870, wit- 
ness sent up for the cotton ; ; when plaintiff sent him back word, 
that he owed a firm in Montgomery, and was compelled to pay 
them first, and that witness could not get the cotton until that 
debt was paid. This was the first intimation witness had of 
any claim which plaintiff set up to the cotton. Witness went 
up after the cotton soon afterwards, and arrived at plaintiff’s 
farm, with his wagon, soon after breakfast. He there found 
said James H. Turner, who delivered the bale of cotton to him, 
and assisted him and his driver in putting it on his wagon. 
Witness brought the cotton home to Greenville, and had it 
weighed, 483 lbs., and immediately gave Turner credit for the 
amount, which was $63.99. Witness’ account against ‘Turner 
was just, true, and correct. 

‘The defendant then introduced the deposition of said 
James H. Turner,” which is not copied into the bill of ex- 
ceptions, and then read in evidence his mortgage from said 
Turner, which was in the following words : — 

“The State of Alabama, Butler County. Know you, that 
for and in consideration of necessary provisions this day fur- 
nished by J. D. Gafford, of the value of one hundred dollars, 
the rec eipt whereof is hereby acknowledged, we have this day 
bargained, sold, and conveye 1d unto the said de D. Gafford, the 
following described property, to wit: four head of cattle, and 
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on entire crop raised the present year on Dr. Stearns’s place 

rear Fort Deposit, Alabama; to have and to hold the same, 
ote the said J. D. Gafford, his heirs, and assigns, forey ver, in 
fee ; with the express condition, however, that is to say: that 
whereas we have this day executed to him, J. D. Gafford, a 
note for the payment of one hundred dollars, for and in con- 
sideration of said advances as aforesaid to make a crop the pres- 
ent year, now, if said note, bearing even date herewith, shall 
be paid off and discharged at maturity, by a payment of said 
money in accordance with the terms of Said note, then this 
mortgage deed to be null and void ; but, if said note is not fully 
paid and discharged, at or before maturity, with all interest 
which may have accrued thereon, then the said J. D. Gafford, 
his heirs, or assigns, shall have the power, and we hereby author- 
ize him, or his agent, to take, and, after giving ten days’ notice, 
by advertisement at the court-house in the town of Greenville, 
Alabama, to sell said property to the highest bidder for cash, 
before the court-house door in said county, and apply the pro- 
ceeds to the payment of said note (?) 1st day of October, add- 
ing all costs of collecting and recording; and the overplus, if 
any should remain, pay over to the undersigned. And we 
hereby relinquish all right of redemption of said property. 
We certify that the above property is unincumbered. Given 
under my hand and seal, this 2d day of May, 1870. 

“JAMES H. TURNER.” 

This instrument, which was partly printed and partly writ- 
ten, was not attested by any subscribing witnesses, nor was it 
ever recorded ; but it was acknowledged by the grantor, before 
a justice of the peace, on the 14th November, 1870; and on 
the back of it was a promissory note, which, except the names, 
dates, and amounts, was also printed, as follows : — 

** Greenville, May 2, 1870. On or before the first day of 
October next, 1870, I promise to pay to the order of J.D. 
Gafford, at Greenville, Alabama, one hundred dollars, in con- 
sideration of necessary provisions to the amount of the value 
of said money, this day advanced by said J. D. Gafford to us, 
bond fide received for the purpose of making a crop the present 
year ; and without such advances it would not be in our power 
to procure the necessary teams, provisions, and farming tmple- 
ments to make a crop on our farm in Lowndes county, Ala- 
bama. And it is hereby agreed and understood, that this note 
is made to secure a lien on the stock, as also the whole crop 
raised by us the present year, on said farm or elsewhere, by 
virtue of the act of the general assembly, approved January 
15, 1866; hereby waiving all exemptions for the use of fami- 
lies by the laws of the State of Alabama. 

“Jas. H. TURNER.” 
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“The plaintiff then testified, as a witness for himself, in 
rebuttal, that he made no such contract as was testified to by 
defendant and said James H. Turner, and that he had no such 
conversation as was testified to by said Turner, and that the 
defendant gave him no notice of his mortgage ; and he read in 
evidence the following letter from defendant.’ ‘This letter is 
not set out in the bill of exceptions. 

“This being, in substance, all the testimony in the cause, 
the court charged the jury, among other things: 1st, that if 
the plaintiff was to have the cotton, or it was to be his until he 
was paid for the supplies furnished, and if it was actually de- 
livered to him by Turner and Harbinson, then he had a lien 
on the cotton, and he had such a title as would authorize him 
to recover in this action; 2d, that the instrument read in evi- 
dence by the defendant, purporting to be a mortgage, was a 
crop lien, and should have been recorded in sixty days ; and 
that if the jury believe it was not recorded in sixty days, then 
it was of no validity.” 

The defendant excepted to each of these charges, and re- 
quested the court, in writing, to instruct the jury: — 

“1. That a verbal agreement with Turner, in March, 1870, 

that the plaintiff should have a lien on the crop for the sup- 
plies he might furnish to Turner during the year, is ineffectual 
as to the defendant in this case. 
3. That the instrument executed by said Turner, dated 
the 2d May, 1870, and read in evidence by the defendant, is 
a mortgage, awl not merely a crop lien note; and that if the 
jury believe, from the evidence, that said instrument was ex- 
ecuted by said Turner, and that the plaintiff had notice of its 
execution before the time when, as he claims, the cotton was 
delivered to him by said Turner, then the plaintiff did not 
thereby acquire such title to said cotton as to maintain this 
action for it. 

“4, That unless the jury believed, from the evidence, that 
at the time the defendant got possession of the bale of cotton 
now in suit, there had been an ascertainment of the amount of 
the crop raised on plaintiff's land by Turner and the other 
tenants, and divided, agreed to, and delivered to the respec- 
tive tenants interested in said crop, then the plaintiff and his 
tenants were tenants in common as to this cotton, and the 
plaintiff could not maintain this action for it in his own right 
alone. 

“5. If the jury find, from the evidence, that the contract 
proved in this case was made in December, 1869, and was not 
in writing, and was not to be performed within one year from 
the making thereof, it is void, and the plaintiff cannot recover 


on any right growing out of it. 
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“6, The plaintiff, before he can recover in this case, must 
satisfy the jury that there was a parting with all right, title, 
and interest in the bale of cotton sued for, by all the tenants 
in common to him, and also a delivery of the cotton by them 
to him, and this deliv ery must be by and with the consent of 

each one of the tenants in interest.” 

The court refused each of these charges, and the defendant 
excepted to their refusal; and he now assigns as error the 
charges given, and the refusal of the charges asked. 


GAMBLE & POWELL, for appellant. 
HERBERT & BUELL, contra. 


BRICKELL, J.— The general rule is, that to maintain 
detinue, the plaintiff must, at the commencement of the action, 
have a general or special property in the goods sought to be 
recovered. 1 Chitty’s Pl. 121. Possession alone will entitle 
him to recover against a mere wrong-doer, not showing any 
right of property in himself. Dozier v. Joyce, 8 Porter , 308; 
Stoker v. Yerby, 11 Ala. 332; Miller v. Jones, 26 Peng OAT. 
Possession, and the right of possession, accompanied by a lien 
for the payment of money advanced, or a debt previously con- 
tracted, entitles the plaintiff to maintain the action against 
any one disturbing his possession. Bryan v. Smith, 22 Ala. 
534; Desha v. Pope Sf Son, 6 Ala. 690. Tested by these 
principles, there was no error in the charge of the court, that 
if the plaintiff was to have the possession of the cotton, until 
he was paid for supplies furnished the persons by whom it was 
raised, and it had actually been delivered to him, he had such 
title as would support the action. 

The instrument under which appellant deduced title to 
the cotton in controversy, as transcribed in the bill of excep- 
tions, consists of two parts. The first of these is a mortgage. 
By apt words, it transfers title to the things on which it is to 
operate ; its consideration is the security of a debt owing by 
the mortgagor to the mortgagee ; it is subject to the condition, 
that it is to be void on the payment of this debt; it contains a 
power to the mortgagee of making sale of the things conveyed, 
if default is made by the mortgagor in the payment of the 
debt. Thus, it has every essential and characteristic of a mort- 
gage. The second part is a promissory note of the mortgagor, 
expressing the consideration, and declaring the facts necessary 
to the creation of a statutory lien, under the statute attac hing 
liens to debts contracted for advances to make crops. R. C. 
§$ 1858-60. This statutory lien is “lost and forfeited,’ 
the words of the statute, by a failure to record this note within 
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sixty days. A failure to record the mortgage renders it 
inoperative, only against creditors and purchasers without 
notice ; as to all other persons, it is valid and operative. It is 
not an objection to the operation of the instrument as a mort- 
gage, that, as to the growing crop, it could have been made 
available, either as a mortgage, or as a statutory lien. It is 
not of uncommon occurrence, that contracts may operate in 
different modes, or that deeds may enure in different ways, 
When the contract or deed is so made, the promisee, or 

rantee, generally has an election as to the way in which he 
will take : it. We are not sure, and do not wish to be under- 
stood as intimating an opinion, that under the evidence the in- 
strument could have operated a statutory lien. A comparison 
of the evidence most favorable to the appellant, with the stat- 
ute, presents difficulties in giving it such an operation, on 
which it is not necessary for us now to pass. We decide only, 
that if the instrument is capable of operating a statutory lien, 
it is also capable of operating as a mortgage, and that the 
circuit court erred in charging the jury, that it is not a mort 
gage, but a crop lien only. 

3. A verbal agreement between landlord and tenant, or 
between tenants in common of a growing crop, that the land- 
lord, or a co-tenant, shall have a lien on the crop, for supplies 
furnished the tenant, or a co-tenant, is valid, and operative 
against all persons but bond fide purchasers without notice. 
Such an agreement is not offensive to any provision of our 
statute of frauds. Morrow v. Turnley, 35 Ala. 131. There 
was, therefore, no error in refusing the first charge requested 
by the appellant. 

4. The appellant does not stand in the position of a bond 
fide purchaser. He is a mortgagee, and the consideration of 
his mortgage is the security of an antecedent debt of the mort- 
gagor. Such a mortgagee is affected by all the equities which 
would prevail against the mortgagor. Whatever infirmity, 
or incumbrance of title, exists against the mortgagor, exists 
against the mortgagee. Wells v. Morrow, 38 Ala. 125 ; Story 
on Sales, § 515. 

When a verbal agreement for a lien on goods or chattels 
is made, notice of a mortgage or other charge, made subse- 
quently to the creation of ‘the lien, cannot affect the right of 
the lien holder to take possession, when under the terms of the 
agreement he becomes entitled thereto. If, in pursuance of 
the agreement creating the lien, he obtains possession, he has 
a right to detain, until the lien is satisfied. If his possession 
is disturbed, he may maintain detinue against any one into 
whose possession the goods or chattels pass. The third charge 
requested by the appellant: w was, therefore, properly refused. 
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6. The fourth charge requested by appellant was, also, 
properly refused. It proceeds on the supposition, that tenants 
in common of a growing crop cannot make a partial severance 
or division, so as “ vest title in each tenant to the share allot- 

ted him. ‘They may make such division or severance, as the 
crop is gathered; and as the division is made, each one holds 
in severalty the ah are allotted him, while they remain tenants 
in common of the part of the crop not divided. 

7. The sixth charge was properly refused. It is certainly 
true, as a general rule, that to maintain detinue, the plaintiff 
must have the entire legal title to the chattels sued for. sut 
possession will entitle him to maintain the action, against one 
who does not show a better right to the possession. An out- 
standing title in a stranger cannot be set up by the defendant 
to defeat the plaintiff's right to have the chattels restored to 
his come unless he connects himself with that title. Sims 
v. Boynton, 32 Ala. 353. There was evidence tending to show 
that the bale of cotton was in the possession of the plaintiff 
when it was taken by the defendant, and that it was delivered 
to him on a partial division of the cotton, had with Turner 
and Harbinson, two of the tenants. The only right or title to 
the cotton asserted by the defendant was derived from ‘Turner. 
If Pearman, the other tenant, has any interest in, or right to 
the cotton, the defendant shows no connection with this right, 
and cannot set it up to defeat the plaintiff's recovery on his 
possession. 

8. The charge requested, that if the agreement between the 
plaintiff and Pearman and Harbinson was made in December, 
1869, and was not to be performed within one year from the 
making thereof, it was void, and the plaintiff could not reeover 
on any right growing out of it, was properly refused. If the 
cotton in controve rsy was delivered to the plaintiff in part per- 
formance of the contract, as there was evidence tending to 
prove, the plaintiff was entitled to recover, though the con- 
tract was verbal, and not to be performed in one year. The 
statute of frauds avoids executory, not executed contracts. 
Independent of this consideration, it is not for a mere stranger 
to a contract, as is the defendant to the contract between 
plaintiff and his tenants, to question its validity, because it 
is offensive to the statute of frauds. The parties may elect to 
treat it as valid, and to perform it. If they should, others 
cannot avail themselves of an objection to the contract, which 
they have waived. 

For the error in the second charge given by the court, the 
judgment is reversed, and the cause remanded. 
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Cowles & Wife v. Pollard. 


Bill in Equity to enforce Vendor's Lien for Purchase-Money of Land 
sold under Chancery Decree. 


1. Decedent’s estate; when removed into equity, and how settled. — When the 
trusts of a will are doubtful, and there is any difficulty or embarrassment in the 
execution of them, a court of equity will take jurisdiction, at the instance of the 
personal representative, to construe the will, and aid him in the performance of his 
duties; and when the jurisdiction of the court has attached, on a bill properly 
filed for this purpose, it will go on and administer the estate, applying the law 
which regulates the conduct and settlement of administrations in the probate 
court, but proceeding according to the rules and practice of a court of equity. 

2, Same; sale of lands under decree. — When the chancery court has taken 
jurisdiction of the administration of a decedent’s estate, under a bill properly filed 
by the personal representative ; and the lands have been sold, under a decree regu- 
larly rendered in the cause; and the sale has been reported to the court, and 
regularly confirmed — such sale is valid until reversed, or until set aside in a 
direct proceeding for that purpose. 

3. Purchase of lands by wife, at sale under chancery decree. — A married woman 
may, with the consent and concurrence of her husband, become the purchaser of 
lands sold under a decree in chancery, or be substituted in the place of the pur- 
chaser at the sale; and may, jointly with her husband, execute her notes for the 
purchase-money, with a mortgage on the lands to secure their payment, as re- 
quired by the terms of the decree; and if the sale is reported in her name as 
purchaser, and is confirmed by the court, and she enters into the possession of the 
land, and retains it until default is made in the payment of the purchase-money, 
she cannot resist a bill to foreclose the mortgage, or to enforce the vendor’s lien, 
on the ground of her incapacity to make the contract. 


APPEAL from the Chancery Court of Montgomery. 

Heard before the Hon. ADAM C. FELDER. 

The original bill in this case was filed in May, 1873, by 
Charles T. Pollard, as the executor of the last will and testa- 
ment of Thomas M. Cowles, deceased, against Thomas W. 
Cowles and his wife, Laura $. Cowles; and sought to foreclose 
a mortgage, executed by the defendants, to secure the unpaid 
purchase-money of a certain tract of land, which the complain- 
ant, as executor, had sold in December, 1859, under a decree 
of the said chancery court. The said lands were devised by 
said Thomas M. Cowles to said Thomas W. Cowles, Thomas 
C. Shearer, and Mary A. Holtzclaw, as tenants in common. 
In August, 1859, the executor filed his bill in said chancery 
court against the widow, devisees, and other persons interested 
in said testator’s estate, asking the instructions of the court in 
the construction of the will, the execution of the trusts created 
by it, and the settlement of the estate; and while this suit 
was pending, the widow filed her bill in said court, against the 
executor and devisees, declaring her dissent from the will, and 
asking an allotment of her dower and distributive share of the 
estate. In this latter suit, at the November term, 1859, by 
consent of all the parties, a decree was rendered by the court, 
directing the executor to sell the lands, and requiring him to 
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report the sale to the court for confirmation. By the terms of 
the decree, one fourth of the purchase-money was to be paid in 
cash, and the residue in three equal annual instalments, se- 
cured by a mortgage on the lands. At the sale, under this 
decree, which was conducted in strict conformity with its 
terms, Robert S. Williams became the purchaser of the lands 
conveyed by the mortgage in this case, at the price of $27 per 
acre, amounting in the aggregate to $28,582.25 ; but after- 

wards, on the same day, by and with the consent of the execu- 
tor, he sold his bid to said Thomas W. Cowles, who professed 
to act for himself and his wife, Mrs. Laura 8. Cowles. The 
executor reported the sale to the court, and that Mrs. Cowles 

was the purchaser, and that the cash payment was made as 
required by the terms of the decree. ‘The court confirmed the 
sale, and directed the executor to make a deed to Mrs. Cowles 
as the purchaser, on the execution by her and her husband of 
their promissory notes for the balance of the purchase-money, 
with a mortgage on the lands to secure their payment; and 
the deed, notes, and mortgage were executed accordingly. The 
facts connected with the sale, as above stated, were recited in 
the deed and mortgage respectively, except as to the connec- 
tion of said Williams with the transaction. This is the mort- 
gage which the bill sought to foreclose. 

The bill alleged that said Thomas W. Cowles in fact paid 
no part of the purchase-money, but gave the executor a receipt 
for the amount as part of his distributive share of the testa- 
tor’s estate, which the executor accepted in lieu of the cash 
payment. Mrs. Cowles filed her answer and cross-bill, alleg- 
ing that she furnished the money to her husband with which 
to make the cash payment, over $7,000; that this money was 
paid to the executor, and was used by him in taking up a bill 
of exchange which he had accepted for the accommodation of 
said Thomas W. Cowles, and which was secured by a mortgage 
on the interest of said Cowles in said estate; that this money 
was a part of her statutory separate estate ; that the notes and 
mortgage were not binding on her, as she had no legal ¢ apacity 
to become the purchaser of the lands at the executor’s sale, 
and that she elected to disaffirm and rescind it. The prayer 
of the cross-bill was, that the complainant might have a decree 
for the repayment of this money, and that it might be held to 
create a lien on the land superior to that of ‘the mortgage 
sought to be foreclosed. 

On final hearing, on pleadings and proof, the chancellor dis- 
missed the cross- -bill, and rendered a deeree foreclosing the 
mortgage. From this decree Mrs. Cowles appeals, and here 
assigns it as error. 
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ELMORE & GUNTER, for the appellant. 


H. C. SEMPLE, with STONE & CLOPTON, contra. 


PETERS, C. J. — It is now well settled in this State, that 
where the trusts of a will are doubtful, or the personal represen- 
tative may have difficulty, or be emb: rrassed 1 in the execution of 
such trusts, a court of equity will, at his instance, take jurisdic- 
tion to construe the will, and aid and direct the administrator 
or executor in the performance of his duties. Sedlers v. Sellers, 
35 Ala. 235; Trotter v. Blocker, 6 Porter, 269. Such has 
been the proceeding in this case. And when a court of chan- 
cery once takes jurisdiction of an administration, on any ground 
of equitable interposition, the cause will be retained, and the 
administration will be conducted and finally settled in that 
court. Stewart v. Stewart, 31 Ala. 207; Wilson v. Crook, 
17 Ala. 59; Hunley v. Hanle y, 15 Ala. 91. In such a suit, 
the chi incellor will apply the law regulating the conduct and 
settlement of administrations in the court of probate, but he 
will proceed according to the rules and practice of a court of 
equity. Hall v. Wilson, 14 Ala. 295; Talliaferro v. Brown, 
11 Ala. 702. Then, the sale of the land and other property of 
the deceased, under an order of the chancery court, in such a 
proceeding, must have the same force and effect, that a like 
sale would have, when made under authority of an order of 
the court of probate. In the court of probate, such a sale will 
not be held void, unless the court has acted without jurisdic- 
tion, or without notice to the parties to be affected by its judg- 
ment. Satcher v. Satcher’s Adm'r, 41 Ala. 26, and cases 
there cited. 

Here, most obviously, upon the principles above settled, and 
now not to be departe .d from, the chancery court, in the con- 
duct of the administration of the estate of Thomas M. Cowles, 
deceased, had properly acquired full and complete jurisdiction 
over the estate, and over all persons who might be, or who 
might become, parties interested in its disposition. The au- 
thority for the sale of the land in question was supported by a 
competent jurisdiction, regularly exercised, with notice to all 
persons interested therein. The order for the sale was reg- 
ularly granted; the sale was regularly made, regularly re- 
ported, and regularly confirmed. Such a sale, after its con- 
firmation by the court, cannot be treated as a nullity. It 
remains good and valid, until it is set aside in some regular 
proceeding for that purpose, or until it is reversed upon appeal. 
41 Ala. 26, supra. 

The sale in this case was made and confirmed in December, 
1859. This bill, to enforce the lien for the payment of the 
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purchase-money not paid at the sale, was filed in May, 1873 ; 
and to this original bill, the appellant filed her answer and 
eross-bill. This is above thirteen years since the sale was 
confirmed. It is true that the appellant was not the bidder at 
the sale made by the executor, Pollard, under authority of the 
order of the chancery court. But Williams was, and she as- 
sumed his bid, and suffered herself to be substituted as the 
purchaser, in the executor’s report of the sale to the court ; 
and the sale was reported and confirmed in her name as the 
purchaser, without her objection ; and she received the deed 
for the land so purchased, and took possession of the same, with 
her husband’s concurrence and consent, and held the same until 
default in the payment of the purchase-money ; and she and 
her husband united in the notes, and in the mortgage for the 
security of the unpaid purchase-money. The appellant, being 
a married woman, without the powers of a sole trader, would 
not have been authorized to purchase land on a eredit on her 
own account, or to enter into any general contracts not con- 
nected with the control and disposition of her separate estate. 
Cowles v. Marks, 47 Ala. 612; Francis vy. Wigzell, 1 Madd. Ch. 
R. p. 259; Adams’s Eq. top p. 191, marg. 45, 46, and notes. 
But she might settle the terms of the purchase of land, or 
other property, and then go into a court of chancery, and ask 
the confirmation of such a sale in her favor; ‘*and_ that 
court, having jurisdiction of the subject-matter, and of her 
and of her estate, might grant such relief as her application 
would permit. Courts of chancery rightfully assume control 
over married women and their estates. 2 Story’s Eq. $$ 1366, 
1527, 1368, 1429; 2 Roper on Hus. & Wife, “ch. 20, atau. 
In a court of chancery, for the purposes of that jurisdiction, 
a married woman is no longer hindered by the disabilities of 
marriage. Generally, she is there treated as a femme sole ; 
and the court, in theory at least, becomes her guardian and 
trustee. Through its sanction anil aid, she may do what 
without such aid she would be forbidden to accomplish. 2 
Story’s Eq. §§ 1527, 1568, 1429. And however irregularly 
or unwisely Bits jurisdiction may have been exercised, the ac- 
tion of the court cannot be pronounced void, so long as it is 
permitted to remain in force and unreverse y 

The record shows that the appellant permitted herself to be 
made a party to the proceeding in the chancery court, so far 
as the sale of the land in controversy is concerned, by assum- 
ing the bid of Williams as her own, and completing the con- 
tract of sale with her husband’s consent. In this, she elected, 
in the chancery court, to be treated as the purchaser, and com- 
plying with the order of the court for the security of the 
purchase-money ; and whether this security was effected by 
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the mortgage of herself and husband, or by a retention of the 
vendor’s lien, could not alter the right of the vendor to enforce 
a foreclosure. In any event, the vendor, under his right of 
lien, would be entitled to have the land sold for the payment 
of the purchase-money. He could not ‘SS divested of his title 
as executor without this. Rev. Code, §§ 2095, 2096 ; also, 
Wood v. Sullens, 44 Ala. 688; a Semen, 47 Ala. 90 ; 
Cordova v. Hood, 17 Wall. 1. If the appellant made the 
purchase, and had it confirmed and sanctioned by an order of 
the chancery court, about which there seems to be no doubt 
as the facts are presented by the present case, she could secure 
the purchase-money by a mortgage, and the mortgage would be 
subject to be foreclosed. Haygood v. Marlowe, “at present 
term. 

This is the result of the decree of the learned chancellor in 
the court below, from which this appeal is taken. In this, 
there is no error, of which the appellant is entitled to complain, 
so long as the sale stands unavoided and unreversed. 

The judgment of the court below is affirmed, with costs. 


City Council of Montgomery v. Adams. 
Trover for Conversion of Hogs. 


Computation of time under statute or municipal ordinance. — Under a municipal 
ordinance providing for the sale of hogs found running at large, and requiring 
that notice of the time and place of sale shall be given “ for siz successive days,” a 
sule on the 28th day of the month, under a notice first given on the 22d, is un- 
authorized and premature. 


APPEAL from the Cireuit Court of Montgomery, 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Ben Adams against the city 
council of Montgomery, to recover damages for the conversion 
of several hogs, which, having been found running at large 
within the corporate limits of the city, were taken up by the 
city marshal, and sold at public auction. The ordinance of the 
city, under which the marshal acted, is as follows : ** The mar- 
shal shall take up and confine hogs running at large, and forth- 
with advertise them, at the post-office and at the market-house, 
for six successive days; describing the marks and appearance 
of the hogs, and mentioning the time and place of sale; and if 
no person shall claim the hogs, the marshal shall sell them, in 
suitable lots, to the highest bidder for cash, and account to the 
city council for the money.” City Code, § 27. The marshal 
posted up notices of the sale, at the proper places, on the 22d 
day of June; and the sale was made, pursuant to the notice, 
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on the 28th day of June. The court charged the jury, in sub- 
stance, that the sale was premature and unauthorized, and that 
the plaintiff was entitled to recover ; and this charge, to which 
the defendant excepted, is now assigned as error. 


ELMorE & GUNTER, for the appellant. 
JUDGE & HOLTZCLAW, contra. 


B. F. SAFFOLD, J.— It is to be presumed that, in the 
passage of the ordinance under which the sale was made, so far 
as it requires notice of the time and place of sale to be given 
‘“* for six successive days,” reference was had to section 14 of 
the Revised Code, which is as follows: ** The time within 
which any act is provided by law to be done, must be com- 
puted by excluding the first day, and including the last ; and 
if the last day is Sunday, it must be also excluded.” A day, 
in law, when it is not otherwise especially defined, is the space 
of time which elapses between two successive midnights. 2 
Bla. Com. 141. Fractions of a day are generally rejected, in 
order to avoid disputes; and there is good reason in this for 
excluding the first day. In this case, the 22d day of June be- 
ing omitted from the count, the six days’ notice had not been 
completed when the sale took place, and it was therefore pre- 
mature and unauthorized. The judgment is affirmed. 


Bibb ». Collins. 


Motion for Amendment of Sheriff’s Return on Execution, and Con- 
veyance by Sheriff of Lands sold by Predecessor. 


1. Amendment of sheriff's return on fi. fa.— A sheriff’s return on an execution, 
made at the proper time, and correctly stating the facts then existing, cannot be 
amended by incorporating into it facts subsequently occurring, with which the 
sheriff had no connection; e. g., the payment of the purchase-money of lands sold 
under the execution, by the purchaser to the plaintiff in the writ, after the return 
day. 
2. Same ; parties to motion. — An amendment of the sheriff’s return on an exe- 
cution, so as to make it show that the purchase-money of lands sold under the writ 
was paid by the purchaser to the plaintiff in execution, if proper in other respects, 
should not be made in the absence of the sheriff who made the sale, and of the 
plaintiff in the execution. 

3. Conveyance by sheriff, of lands sold by predecessor. —On motion for an order 
against a sheriff, requiring him to execute to the purchaser a conveyance of lands 
sold under execution by his predecessor (Rev. Code, § 2869), the return on the ex- 
ecution is conclusive, until it is amended, or vacated in a direct proceeding ; and if 
such an order can be granted on parol proof of the fact that the purchase-money 
has been paid, it can only be when the parties to be affected by the fact are before 
the court. 
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APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

A judgment having been rendered by said circuit court 
of Montgomery, on the 5th February, 1868, for $2,284.20, in 
favor of Pe rry Reese, as guardian of George M. Reese, against 
Winston J. Hunter, Edmund Harrison, and J. Dubose Bibb ; 
an execution, issued on said judgment, was placed in the hands 
of R. L. Bowling, sheriff of Washington county, and was by him 
levied on certain lands in his county, as the property of said 
Hunter. The lands were sold by said sheriff, under said levy, 
on the first Monday in May, 1869, J. Dubose Bibb becoming 
the purchaser, at the price of $2,658.31. On the 26th of May, 
1869, which was the regular return day of the execution, the 
sheriff made his return on it, stating the levy and sale, and 
adding these words: ** Said Bibb has paid my costs only ; the 
principal and interest is still unpaid, and said Bibb has failed to 
comply with the terms of said sale.” 

At the December term, 1872, said Bibb made the following 
motion before said court: ** Now comes J. Dubose Bibb, the 
purchaser of the lands mentioned and described in said return of 
said sheriff, and moves the court to amend and eorrect said re- 
turn, in so far as it recites that he, said Bibb, has failed to com- 
ply with the terms of sale. And said R. “a Bowling having 
vacated the office of sheriff of said county of Washington, be- 
fore making a conveyance to said Bibb of said lands so sold 
to him, as set forth in said return, said Bibb further moves the 
court to order Eli Collins, the present sheriff of Washington 
county, and successor of said R. L. Bowling in said office of 
sheriff, to make a conveyance to him, the said Bibb, of said 
lands so sold to him as aforesaid. And said Bibb avers, that he 
paid to said R. L. Bowling, as sheriff of said county, the costs 
and expenses of said sale, to wit, the sum of $135.70; and at 
the request of said Perry Reese, the plaintiff in the execution, 
and with the consent of said Bowling, sheriff as aforesaid, he, 
said Bibb, paid to said Perry Reese, to wit, on the 31st day of 
May, 1869, the residue of said purchase-money, to wit, the sum 
of &§ 2,522.61, the said Perry Reese being entitled to the same. 
All of which he is ready to verify.” 

Notice of this motion having been served on said Eli Collins, 
he appeared, and filed a demurrer to it, assigning the following 
causes of demurrer: ‘¢ 1. The facts set forth in said notice are 
not sufficient to enable the court to grant the motion and or- 
der therein prayed for, 2. The court has no power to amend 
the sheriff’s return in this case. 38. The court has no power, 
under this proceeding, to amend the return of R. L. Bowling 
as sheriff. 4. The payment was not made to the sheriff, and 
the defendant is not liable to any order under the statute. 5. 
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The sheriff, said R. L. Bowling, had no power to make a deed 
to said Bibb, under and by virtue of the bid, and pretended 
sale, and sheriff’s return on the execution in this ease.” The 
court sustained the demurrer, and refused to grant the motions ; 
to which ruling said Bibb reserved a bill of exceptions, and 
which he now assigns as error. 


Watts & Troy, for the appellant. 
D. C. ANDERSON, with STONE & CLOPTON, contra. 


BRICKELL, J.— The motion of the appellant was properly 
overruled. So far as it proposed an amendment of the return 
of the sheriff, Bowling, it is obnoxious to several objections. 
That return was made at the time appointed by law, and stated 
truly the facts then existing. This is aflirmed in the motion. 
When a ministerial officer, whose duty it is to execute process, 
makes a return thereof, and of his action thereon, at the time 
appointed by law, and states fully and truthfully the facts, his 
duty as to the return is performed. Facts subsequently oecur- 
ring cannot be imported into such return, and become part 
thereof. They cannot convert into a false, or erroneous return, 
a return true when it was made. When Bowling made his re- 
turn, the purchase-money of the lands had not been paid by 
the appellant. The averment of the notice is, that after the 
return the purchase-money was paid to the plaintiff in execu- 
tion. ‘This may have operated a satisfaction of the appellant’s 
bid, and may entitle him toa proper conveyance of title. It 
cannot entitle him to an amendment of the sheriff's return. 
Indeed, his application is not for an amendment of the return 
— not for its correction — not for a statement of the sheriff's 
action, but for the introduction into the return of facts occur- 
ring between appellant and the plaintiff in execution, with 
which the sheriff had no connection. 

The sheriff, whose return it is proposed to amend, was not 
before the court, nor was the plaintiff in exeeution, to whom, 
it is averred, the purchase-money was paid. In the absence of 
the she rift, ail of the plaintiff in execution, if the amendment 
had been in other respects proper, it should have been refused. 
If the proposition of appellant was, that the amended return 
should be made by the sheriff, affirming a payment of the pur- 
chase-money to the plaintiff in execution, then he should have 
been before the court, that he might become chargeable with 
whatever liability suc sh a return would involve. If it was pro- 
posed to bind the plaintiff in execution, so that the purehase- 
money would, pro tanto, extinguish his judgment, he should 
have been before the court, to confess or deny the payment. 
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He could not be bound by an adjudication of which he had no 
notice. 

The motion, so far as it sought an order on the appellee, the 
suecessor of Bowling, to make a conveyance, was also properly 
refused. The return of Bowling, in this proceeding, could not 
be impeached. It imported absolute ve rity, until vacated by a 
direct proceeding. With that return remaining of record, the 
appellant was not entitled to a conveyance. “His right to a 
conveyance rested on the payment of the purchase-money ; of 
the non-payment of which the return was conclusive evidence. 
If the facts are as stated in the motion, the appellant may have 
a remedy. The statutory remedy, an order to the suecessor 
of the sheriff, to make a conveyance, if it can be pursued 
when the fact of payment of the purchase-money rests in parol, 
ean only be pursued when the parties to be affected by the fact 
are before the court. The judgment is affirmed. 


Miller v. Underwood. 
Action for Breach of Written Contract for Delivery of Cotton. 


Internal revenue stamp on contract,— Under the second proviso to the 158th 
section of the internai revenue law of the United States, which was of force on the 
29th August, 1871, only the collector of the proper district can affix and cancel 
the stamps on a writing, which was not properly stamped at the time of its execu- 
tion; the “assistant assessor” has no such power. 

APPEAL from the Circuit Court of Crenshaw. 

Tried before the Hon. P. O. HARPER. 

This action was brought by William Miller against Vincent 
A. T. Underwood, was commenced on the Ist day of Septem- 
ber, 1871, and was founded on a written contract, in the fol- 
lowing words: ‘ Greenville, Ala, May 22d, 1868. On or 
before the 1st day of November, 1868, I promise to pay to the 
order of William Miller, at the warehouse of in Green- 
ville, Alabama, the entire crop of cotton raised on my farm in 
Crenshaw county the present year, the same to be sold by him 
at Mobile, or elsewhere, and the proceeds to be accounted for 
to him, after paying the sum of $626.48, and all interest, costs, 
charges, and expenses ; which sum of money has been advanced 
to me, and received in provisions and necessary supplies, to en- 
able me to carry on my farm, and make my crop the present 
year; and without which advances of provisions and supplies, 
I could not make my crop the present year, And this instru- 
ment is executed under the statute in such cases provided, au- 
thorizing liens upon crops for advances of supplies.” The non- 
delivery of the cotton was the only breach assigned. The 
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record does not show what pleas were filed. On the trial, as 
the bill of exceptions recites, the plaintiff offered in evidence 
the written contract on which the suit was founded, to which 
the defendant objected, ‘‘on the ground that it did not appear 
to have been stamped at the time of its execution, and the 
stamps cancelled as required by law.” ‘ On the left hand cor- 
ner of said instrument, and underneath and attached to the 
same, immediately under the name of the subscribing witness 
thereto, there were seven internal revenue stamps, of five cents 
each, with the following words written on and across them : 
‘Cancelled, this 29th of August, 1871, J. T. Newcomer, Ass’t 
Assessor Internal Revenue.’ It was admitted, or not contro- 
verted, that on the 29th August, 1871, said J. T. Newcomer 
was thie assistant assessor of internal revenue for the district in 
which Greenville, Alabama, was situated. The defendant tes- 
tified, in support of his said objection, that, to the best of his 
recollection, no stamps were affixed to said instrument at the 
time of its execution ; that he had seen the said instrument once 
since its execution, and prior to the 29th August, 1871; and 
that, to the best of his recollection, no stamps were then on it. 
This being all the evidence on the motion, the court sustained 
the defendant’s objection, and refused to permit the plaintiff to 
read said instrument as evidence to the jury.”” In consequence 
of this ruling of the court, to which the plaintiff reserved a 
bill of exceptions, he was compelled to take a nonsuit, which 
he now moves to set aside, assigning as error the ruling of the 
court excluding the contract as evidence. 


JuDGE & HOLtTzcLAw, for appellant. 
HERBERT & BUELL, contra. 


PETERS, J.— The sole question in this case arises on the 
construction of the 163d and 158th sections of the revenue law 
of the United States, as amended by the act of congress of 
July 13, 1866, entitled, ** An act to reduce internal taxation, and 
amend an act, entitled, ‘ An act to provide internal revenue to 
support the government, to pay interest on the public debt, and 
for other purposes,’ approved June 30, 1864, and acts amenda- 
tory thereof.” Said section 163, so far as applicable to this 
case, is in these words: ‘* That section 163 be amended, by 
striking out all after the enacting clause, and inserting in lieu 
thereof the following: That hereafter no deed, instrument, 
document, writing, or paper, required by law to be stamped, 
which has been signed or issued without being duly stamped, 
or with a deficient stamp, nor any copy thereof, shall be re- 
corded, or admitted or used as evidence in any court, until a 
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legal stamp or stamps, denoting the amount of tax, shall have 
been affixed thereto, as prescribed by law.” Acts of Congress, 
1866, 14 U. 5. Statutes at Large, pp. 98, 143-4. This law 
does not render the instrument void, but only renders it incom- 
petent as evidence * until a legal stamp or stamps, denoting the 
amount of tax, shall have been affixed thereto, as prescribed 
by law. The second proviso to the 158th section of said act 
prescribes how the stamp shall be affixed in such case, and is 
in these words: ‘ That hereafter, in all cases, where the party 
has not athxed to any instrument the stamp required by law 
thereon, at the time of making or issuing the said instrument, 
and he or they, or any party hi wing an interest therein, shall 
be subsequently desirous of affixing such stamp to such instru- 
ment, or, if said instrument be lost, to a copy thereof, he or 
they shall appear before the collector of the revenue of the 
proper district, who shall, upon payment of the price of the 
proper stamp required by law, and of a penalty of fifty dollars, 
and, where the whole amount of the tax denoted by the stamp 
required shall exceed the sum of fifty dollars, on payment 
also of interest, at the rate of six per centum on said tax from 
the day on which such stamp ought to have been affixed, affix 
the proper stamp to such instrument or copy, and note upon 
the margin thereof the date of his so doing, and the fact that 
such penalty has been paid ; and the same shall thereupon be 
deemed and held to be as valid, to all intents and purposes, as 
if stamped when made or issued.” 14 U.S. Statutes at Large, 
pp. 142-3, § 158. 

This action was commenced on the 1st September, 1871. 
The contract on which it was founded, as copied in the record, 
bears date at Greenville, Alabama, on the 22d day of May, 
1868; and the bill of exceptions recites that, ** on the left hand 
corner of said instrument, and underneath and attached to the 
same, immediately under the name of the subscribing witness 
thereto, there were seven internal revenue stamps, of five cents 
each ;”’ and that these stamps were marked ‘ Cancelled, — 
the 29th of August, 1871,” by J. T. Newcomer, assistant a 
sessor of internal revenue. The instrument sued on was in 
an one as required a stamp to be affixed to it, to give it validity 
as evidence; but it was not necessary that the proper stamp 
should have been affixed at the time the instrument was signed 
or executed. This might be done after the signing and issu- 
ance, if done in the manner prescribed by law. This was not 
the case in this instance. When the stamp is omitted at the 
making of the instrument, the deficiency can only be supplied 
afterwards by the party interested appearing before the revenue 
collector of the proper district, and getting him, after observing 
the required preliminaries, to affix the necessary stamps which 








456 SUPREME COURT [June Term, 


[Dudley v. Witter.] 


should have been affixed in the first instance, and cancelling and 
noting the same, as prescribed by the law above cited. This 
is the requirement of the law, and the duty thus imposed can 
only be discharged by the collector. Neither the assistant as- 
sessor, nor the assessor, has any such power. ‘The act approved 
June 6th, 1872, entitled, ‘* An act to reduce duties on imports, 
and to reduce internal taxes, and for other purposes,’ does not 
alter the necessity of a compliance with this requisition. Acts 
of Congress, 1871-2, p. 245; Ib. 272-3, § 36. The instrument 
not being properly stamped, it was incompetent as evidence, 
and was properly rejected. The judgment is aflirmed. 


Notre By Reporter. — This ease was decided at the Jan- 
uary term, 1875; but the transcript was mislaid, and did not 
come to the hands of the reporter in time for the publication of 
the case in its proper place. 


Dudley v. Witter. 


Bill in Equity by Cestui que Trust, against Purchaser from Trustee, 
Sor Recovery of Land, and Account of Rents and Profits. 


1. Conditional continuance. —In a chancery cause, an order granting a continu- 
ance to the defendant, on condition that he execute a bond, with sureties, for the 
payment of whatever decree may be finally rendered against him in the suit, is not 
in excess of the discretionary power of the court in the imposition of terms. 

2. Insolvent estate; certifying decree or judgment to probate court. — When a de- 
cree in chancery is rendered against the administrator of an estate which has been 
declared insolvent, it is the right of the plaintiff in the decree to have it certified to 
the probate court (Rev. Code, § 2209), since he can have no execution on it; and 
the administrator, not being injured by the failure or refusal of the court to certify 
it, if he is protected by the decree from an execution, cannot complain on error of 
such failure or refusal. 

3. Coverture of one of several co-obligors in penal bond. — When a penal bond is 
executed by several obligors, pursuant to an interlocutory order in a chancery cause, 
and containing a stipulation that, on the happening of the specified contingency, 
judgment may be rendered against any one or more of them, the coverture of one 
of the obligors at the time is a personal defence, and not available to the others, 
especially when it was known to them at the time they signed the bond. 

4. Summary judgment against sureties on penal bond, under inte rlocutory chancery 
decree. — When a penal bond, with sureties, is executed by the defendant in a chan- 
cery suit, pursuant to the terms of an order granting him a continuance, condi- 
tioned that, on the rendition of a decree in favor of the complainant, the court 
“may render its decree against any or all of”’ the sureties, for the amount of the 
decree against their principal, “and award execution against any or all” of them, 
80 soon as an execution against their principal, or against his personal representa- 
tive, is returned unsatisfied ; the court may render judgment against the sureties, 
without notice to them, and, if the estate of their deceased principal has been de- 
clared insolvent, without the return of an execution against him unsatisfied. 


APPEAL from the Chancery Court of Lowndes. 
Heard before the Hon. ADAM C. FELDER. 


This case has been before this court at two former terms. 
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| Dudley v. Witter. | 
It may be found reported in 42 Ala. 616-27, and 46 Ala. 664- 
97. The original bill was filed on the 15th September, 1860, 
by Mrs. Mary D. Witter, by her next friend, against John 
Dudley. Its object was to recover a tract of land, which had 
belonged to the estate of Francis Lewis, who was the complain- 
ant’s father; and it also sought an account of the rents and 
profits of the land while in ‘the possession of the defendant. 
The complainant claimed the land under a decree of the chan- 
cery court of said county, by which said land, with other prop- 
erty, was set apart and allotted to her, as her distributive share 
of her father’s estate, and the legal title thereto vested in her 
brother, Hamlin F. Lewis, for her sole and separate use. The 
defendant, Dudley, went into the possession of the land in 
October, 1851, under a deed with covenants of warr anty from 
suid Hamlin F. Lewis and one Robert L. Seott. The facts 
connected with the titles of the respective parties, which are 
stated in the former reports of the case, need not be here re- 
yeated. 

At the October term, 1868, the following order was entered 
in the cause: * The complainant having announced herself 
ready for trial, the defendant Dudley applied for a continu- 
ance, and for leave to examine the compl: inant and Mrs. Susan 
Lewis, the widow of D. H. Lewis, and Mrs. Mary M. Scott, 
the wife of James E. Scott, as witnesses for said Dudley in 
said cause, on the point that the complainant had r: atified the 
sale of the lands in controversy by H. F. Lewis to said Dudley, 
ov had received the purchase-money from said Lewis. This 
application is granted by the court, on the following condi- 
tions: 1. That said Dudley, within ten days from the adjoum- 
ment of the present term of the court, shall file with the re ‘w1S- 
ter of this court a bond in the penal sum of thirty thousand 
dollars, payable to complainant, executed by said Dudley, with 
good and sufficient securities, to be ¢ approved by the register of 
this court, conditioned to pay and satisfy any decree rendered, 
or recovery had, by the complainant or her personal represent- 
atives, in this cause ; and said bond must contain on its face 
an express provision, that this court may render its decree in 
this cause against any or all of the obligors therein, for the 
amount or amounts for which a decree may be rendered against 

said Dudley or his personal represent: itives, and award exe- 
cution against any or all of the see urities on said bond, as soon 
as an execution is returned ‘No property,’ or — 
against said Dudley or his personal representatives. . That 
the said John Dudley shall, within the said ten nea pay to 
the register fifty dollars of the costs in this cause. 3. That if 
said John Dudley shall fail to execute and file such bond with 
the register within said ten days, or shall fail to pay said fifty 











458 SUPREME COURT [June Term, 


[Dudley v. Witter.] 


dollars of the costs within said ten days, then the aforesaid 
continuance of this cause, and the aforesaid grant of said “p= 
plication of said Dudley for leave to examine said witnesses, is 
revoked and annulled, and this cause is then forthwith to be 
submitted to the chancellor, with all the pleadings and_ proofs, 
and the agreements used and produced in the cause on the 
former trial at the last term ; and the chaneellor shall, in vaea- 
tion, proceed to make all orders and decrees in this cause, 
which he could lawfully make in term time; and all such 
orders and decrees shall have the like effect as if made in term 
time, including references, confirmation of register’s reports, 
appointment of trustees, award of writ of possession, &e. 4. 
If said costs are paid, and said bond executed and filed within 
said ten days, then the examination of said witnesses may be 
had, but must be obtained upon the usual interrogatories and 
notice, and subject to all legal objections and exceptions by or 
on behalf of complainant ; and said Dudley is to come to trial 
at the next term of this court, and to make no further applica- 
tion for continuance or del ay. And the said Dudley accepts 
the said terms and conditions herein above set forth.” 
Pursuant to the terms of this order, the defendant p aid the 
$50 costs, and, on the 17th October, 1868, in vacation, exe- 
cuted his bond in the penal sum of $30,000, with W. C. Kirk- 
land, J. R. Dudley, B. H. Dudley, and Mrs. 8. TH. Reese, as 
his sureties ; which was approved by the register on the s:me 
day, and conditioned as follows: “The condition of the above 
oblig: ation is such, that whereas the said John Dudley, who is 
know nas John Dudley, senior, is a defendant to a suit pend- 
ing in the chancery court of said county of Lowndes, in favor 
of the said Mary 'D. Witter, by her next pe against the 
said John Dudle “y and stores and whereas, at the October 
term, 1868, of said chance ‘ry court, the wae: sche Dudley ap- 
plied to said court for a continuance of said suit, and also for 
leave to examine certain witnesses, named in the minutes of 
said court at said term; which application was granted by said 
court, on certain terms and conditions, shown in the entry on 
the minutes of said court at said term, which entry is here re- 
ferred to as a part hereof; and whereas the execution of such 
a bond as this is part and parcel of said terms and conditions : 
Now, if the said John Dudley, senior, shall pay and satisfy any 
decree rendered, or recovery had in said suit, by the complain- 
ant or her personal representatives, then this obligation shall 
become inoperative, and of no effect ; otherwise, to be and re- 
main of full force and effect. And we hereby consent and 
agree, that the said chancery court may render its decree in 
said suit against any or all of us, for the amount or amounts 
for which a decree may be rendered against the said John 
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Dudley or his personal representative, and award execution 
against any or all of us who are his securities on this bond, as 
goon as an execution is returned ‘ No property,’ or unsatisfied, 
against the said John Dudley or his personal representative.’ 

At the April term, 1871, ie death of the defendant Dudley 
was suggested, and his heirs were brought in by scire facias as 
defendants ; and there was also an order of revivor against his 
person: al representative, when known. At the October term, 
1871, Milton R. Dudley, as the administrator of said Jebte 
Dudley, appeared, and was made a party defendant. The 
estate of the said John Dudley was reported and declared 
insolvent, by the probate court of said county, on the 13th No- 
vember, 1871; and this action of the probate court was after- 
wards suggested to the said chancery court by the adminis- 
trator, by a plea, which the court refused to receive. At the 
April term, 1872, on hearing on pleadings and proof, the chan- 
cellor rendered a decree in favor of the complainant, and or- 
dered a reference to the register of the matters of account. In 
May, 1572, the administrator of John Dudley filed a petition 
in the nature of a cross-bill, alleging the insolvency of the 
estate as declared by the probate court, and praying that it 
might be so declared ‘and se ‘ttled ; and decrees pro confesso on 
this cross-bill were taken against all the defendants there to, eX- 
eept the complainant in the original bill, who filed a demurrer 
to it. At the October term, 1872, the register having reported 
the amount due for rents and profits, as agreed on by the 
parties, at $10,000, his report was confirmed, and the cause 
was submitted for final decree on pleadings and proof; and 
the cross suit was also submitted, under an agreement that, if 
the demurrer to it should be overruled, its averments of facts 
should be taken as true. The chancellor thereupon rendered 
the following decree, after reciting the facts: ** It is therefore 
ordered, adjudged, and decreed by the court, that the com- 
plainant recover of the said Milton R. Dudley, as the adminis- 
trator of the estate of the said John Dudley, deceased, and of 
the obligors on said bond —that is to say, W. C. Kirkland, S. 
H. Reese, J. R. Dudley, and B. H. Dudley — the said sum of 
ten thousand dollars, reported to be due to the complainant, 
for the rents and profits of the said lands, by the said report of 
the register, with interest on said sum from the 80th day of 
September, 1872, and the costs of this suit, to be taxed by the 
register. It is further ordered, adjudged, and decreed, that 
the register of this court issue the writ of fieri facias against 
the said Milton R. Dudley, as the administrator of said John 
Dudley, deceased, commanding the officer into whose hands 
said writ may be placed to m: ke the said sum of ten thousand 
dollars, with interest and costs of suit, of the goods and chat- 
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tels of the said John Dudley, deceased, unadministered in the 
hands of his said administrator; and that, if said writ is re- 
turned unsatisfied, the register must thereupon, forthwith, issue 
the writ of fieri facias against all of the obligors on said bond, 
for the said sum of ten thousand dollars, with interest and costs 
of suit; indorsing, however, on said fiert facias, any payments 
or collections made on the writ against the said administrator. 
It is further ordered, adjudged, and decreed, that neither said 
fiert facias against said administrator, nor any return thereon, 
shall preclude said administrator as such, or his official sureties 
as such, in any other cause except the present, from claiming 
and enjoying the same benefit from the insolvency of the estate 
of the said John Dudley, that they could have claimed and 
enjoyed if no such execution against said administrator, or re- 
turn thereof, had ever existed ; nor from claiming and enjoy- 
ing the full benefit of such insolveney in this cause, to every 
extent and purpose, save only as to the issue and return of said 
execution as the means for ‘enforcing fully the liability of the 
obligors on said bond executed on the 17th October, nee ay 
From this decree two appeals were taken; one by the ad- 
ministrator of John Dudley’s estate, in his own name ; and the 
other, by J. R. Dudley, B. H. Dudley, and W. C. Kirkland, in 
behalf of themselves and Mrs. S. Hl. Reese. The errors as- 
signed by the administrator are: “1. The court erred in the 
decree rendered, 2. The court erred in ordering execution 
against Milton R. Dudley as administrator. 5. The court 
erred in not orde ring the ‘decree to be certified to the probate 
court for allowance. 4. The court erred in awarding execution 
on the decree.” The errors assigned by the other appellants 
are: “1. The court erred in decreeing against the bondsmen. 
The court erred in rendering a decree against Mrs. S. H. 
Reese, a married woman, on a bond executed by her during 
coverture. 38. The court erred in the decree rendered.” 


STONE & CLopTon, for appellants. —1. The chancellor 
erred in ordering an execution against the administrator of 
John Dudley’s insolvent estate, instead of ordering the decree 
to be certified to the probate court. The statute is imperative : 
«An order must be made, to the effect that no execution issue 
on such judgment, but that the same be certified to the proper 
probate court.” Rev. Code, § 2209. The Po of the 
statute includes “all suits,” whether at law or in chancery, 
and the reason on which it is founded applic s nites iy to suits 
in either tribunal. The term suit, says ©. J. Marshall, ‘is 
understood to apply to any proceeding in a court of justice, by 
which an individual pursues that remedy which the law affords 
him.” Weston v. City Couneil of Charleston, 2 Peters, 449. 
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The object of the statute was to secure an equal distribution of 
the assets among all the creditors, whether their claims were 
reduced to judgme nts at law, or decrees in chancery, or were 
in the form of debts due by ane or simple eontract. The ex- 
ecution of the bond in this case could not prevent the operation 
of this statute, since it could not affect the rights of the other 
ereditors, or of the administrator himself, after the declaration 
of the insolvency of the estate. 

The decree against the sureties on the bond is dependent 
on the decree against their principal, or against his adminis- 
trator. By the very terms of the bond, the sureties are not 
bound to pay, until an execution against John Dudley, or 
against lis personal representative, is returned unsatisfied. By 
the death of the principal, and the insolvency of his estate, the 
condition has become impossible of performance. But, never- 
theless, the sureties have the right to stand on the terms of 
their contract, as their liability rested on a condition precedent. 
Edwards vy. Lewis, 18 Ala. 494; Kirby v. Anders, 26 Ala. 
466. Furthermore, whether the contingency had happened, on 
which an execution could be awarded against the sureties, was 
a matter of judicial ascertainment, to be decided only by the 
chancellor; yet the decree refers it to the register to ascertain. 
Mel ‘artney v. Calhoun, 11 Ala. 110-20. 

The court necessarily has a discretionary power in the 
tapention of terms, when gr: unting or refusing a continuance ; 
but this power is not unlimited, and cannot be extended to 
“the requisition of conditions amounting to an improper and 
unjust abuse of the discretion.” Dudley v. Witter, 46 Ala. 
606. Conditional continuances are not favored by the appel- 
late courts. The conditions required in this case, if enforeed 
as attempted by the decree, could enable the court to violate 
well-settled principles of law, and to acquire jurisdiction by 
consent. 

4. The sureties were entitled to a day in court, before any 
decree could be rendered against them. ‘The common jus- 
tice of all nations requires, that condemnation should not be 
pronounced before a party has an —— to be heard.” 
1 Greenl. Ev. § 541: Lamar v. Gunter, 39 Ala. 334; Sheldon 
v. Newton, 3 Ohio St. 499; R ae Island v. Massachusetts, 12 
Peters, 718: Boswell’s Lessee v. Otis, 9 Howard, 346; Web- 
ster v. Reid, 11 Howard, 457. 

». The bond was executed in vacation, as this court must 
judicially know. A judgment by confession must be made in 
term time, and cannot be made in vacation. Moore vy. Me- 
Guire, 20) Ala. 461. An agreement or consent, made or given 
in vacation, that a judgment may be rendered, can cert: tinly have 
no greater effect than a confession of judgment i in vacation. 
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6. If the decree is allowed to stand, it is conclusive against 
the sureties, not only as to the validity and amount of the 
decree against their principal, but also as to all facts necessarily 
involved, as the execution of the bond, the legal capacity to 
execute it, &e. Chamberlain v. Gaillard, 26 Al a. O04; Huteh- 
inson Vv. Dearing, 20 Ala. 798. The record shows that Mrs. 
Reese, one of the sureties, was a married woman when she 
signed the bond; yet she has had no opportunity to plead her 
coverture. Fraud, duress, non est factum, would have been a 
good defence against the bond; yet all these defences are cut 
off and concluded by the decree. 

It is a settled rule of law, that a decree must be founded 
on allegations and proof; ‘and a decree or judgment can no 
more be rendered upon proofs without allegations, than upon 
allegations without proots.” Gregory & Huston v. Powers’ 
Heirs, 3 Litt. 359; Lamar v. Gunter, 39 Ala. 324; 1 Brick- 
ell’s Digest, p. 748, § 1540. Here, there was no amended or 
supplemental bill: the sureties were not brought in as parties ; 
and the execution of the bond, with all matters connected with 
it, is entirely outside of the pleadings. A compromise between 
the parties to a suit, made out of court, must be brought to the 
knowledge of the court by proper pleadings and proof, before it 
can be made the foundation of a decree; and an agreement, o1 
consent, made by persons who are not parties, that a decree 
may be rendered against them, cannot stand on any higher 
ground, 

The bond is supported by a good consideration, and may 
be enforced by action at law; and the remedy at law being 
plain, clear, and adequate, there can be no jurisdiction in equity, 
nor can consent confer such jurisdiction. Combhy v. MeMi- 
chael, 19 Ala. T47 ; Kimball v. Moody, 27 Ala. 130; Benford v. 
Daniels, 20 Ala. 445; Harrison v. Harrison, 20 Ala. 644; 
a v. Carpenter, 25 Barbour, 402. 

The bond in this case cannot be assimilated to statutory 
ae to which the law gives the force and effect of judgments. 
Even in the case of such bonds, the statute must be strictly 
pursued. Clarke v. West, 5 Ala. 117; Brooks v. Harrison, 2 
Ala. 209; Kirby v. Anders, 26 Ala. 466; Whitsett v.. Womack, 
8 Ala. 466-75; Williamson v. Woolf, 37 Ala. 298; Dunn v. 
Bank of Mobile, 2 Ala. 152; Jenkins v. Gray, 16 Ala. 100. 
The decree in this ease gives to a bond, executed without any 
express provision of law, greater force and effect than is allowed 
to bonds which are executed under express statutory provisions. 


{1CE, JONES & WILEY, contra, cited the former decision in 
this case (46 Ala. 664-97), as conclusive of the questions now 
presented. 
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chancery court, the defendant was granted a continuance of the 
eause, and leave to examine additional witnesses, on condition 
that he would execute, with security, a bond to pay to the com- 
plainant whatever sum of money should be decreed to her on 
the final hearing. In pursuance of this order, he gave the bond, 
stipulating in it that the court should render judgment against 
any or all of the obligors, whenever an execution against Dud- 
ley, or his personal representative, should be returned unsatis- 
fied. After that time, Dudley died, and his administrator was 
made a party defendant in his place. The administrator filed 
a cross-bill, alleging that the estate of his intestate was insol- 
vent, and praying that the court would ratify or confirm the 
decree of the probate court to this effect, and transfer the final 
settlement of the estate to the chancery court. The cross-bill 
was demurred to, for want of equity. There was an agree- 
ment of counsel, touching the amount for which a decree against 
the defendants should be rendered, if the demurrer to the cross- 
bill were sustained. The chancellor sustained the demurrer, 
decreed the land, the original and main foundation of the suit, 
to be the property of the complainant, awarded the amount 
agreed on, as damages for its detention, and ordered a formal 
issue of execution against the estate of John Dudley, so as to 
effect a literal compliance with the terms of the bond. This 
execution was not to be enforced against the laws governing 
the settlement of insolvent estates ; but its return of no prop- 
erty was to be the support of an execution against the obligors 
of the bond, which was directed. An appeal is taken by the 
administrator from the dismissal of his cross-bill, and the re- 
fusal of the court to order the decree to be certified to the 
probate court ; and by all of the defendants, from the general 
decree, 

When this cause was last before this court (Dudley v. Wit- 
ter, 46 Ala. 664), one of the issues made was the authority of 
the court to exact the bond as a condition of the continuance. 
It was then considered material that the defendant rested his 
objection solely on the power of the court to impose such terms, 
and alleged no special ground of hardship, or abuse of judicial 
discretion. None is averred now, and the contingency against 
which the chancellor evidently intended to protect the rights 
of the complainant, the insolvency of Dudley, has intervened. 

The administrator of Dudley is not injured by the decree, 
because the liability of his intestate is in no respect increased 
by the requisition of the bond; and his own obligation to the 
probate court is not brought into collision with the decree, by 
reason of its guarded terms. Under the proof of the insol- 
vency of Dudley’s estate, no execution against his representa- 
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tive was really necessary. The certification of the decree to 
the probate court was the right of the complainant. The 
bondsmen have an independent right to file it as a claim 
against the insolvent estate, when they become entitled to 
do so. 

All of the appellants cannot make the objection that Mrs, 
Reese is a married woman, and therefore not subject to a judg- 
ment against her, as one of the obligors of the bond. Her 
coverture is her personal defence ; and one of the terms of their 
contract is, that judgment might be given against any one or 
more of them. ‘They voluntarily executed the agreement, and 
show no reason whatever why it should not be enforced. It is 
supported by a consideration of detriment to the complainant, 
and may also be sustained by an element of advantage to them- 
selves, as they seem to be the distributees of the defendant 
Dudley’s estate, which is only insolvent on account of this 
judgment. 

It is objected, that judgment and execution were given 
against the sureties on the continuance bond, without notice to 
them. Their contract was not absolute, for a sum certain, but 
an undertaking to the amount of that which should be decreed 
against their principal. It was approved by the register, and 
though, perhaps, not taken during the term of the court, it 
was given in compliance with the order of the court, and in 
the enjoyment of the benefit for which it was required. The 
suit was pending, and they agreed to abide its result. There 
is no difference in principle between their obligation and that 
by which bail is bound. The judgment against their princi- 
pal was conclusive against them. Bent v. Baker, 44 Law Li- 
brary, 81; Niles v. Brackett, 15 Mass. 378 ; Atwood v. Wright, 
29 Ala. 346, 351. The deeree is affirmed. 











































Note By Reporter. — The appellant’s counsel having 
filed an application for a rehearing, on the points and authori- 
ties shown by their brief, supra, the following opinion was de- 
livered in response to it : — 


SAFFOLD, J. — In the application for rehearing, two gen- 
eral points are presented: Ist, The jurisdiction of the chancery 
court to render judgment against the obligors on the bond 
given for the continuance. 2d, The rendition of such judg- 
ment without formal notice to the obligors. 

The bond, though actually executed in vacation, was so done 
in compliance with the terms of continuance prescribed by the 
court. Such execution was but the delay of accommodation to 
the defendant, and was, in legal contemplation, performed imme- 
diately upon the grant of the continuance. The court had juris- 
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diction to render such judgment as it did against the defendant. 
He interrupted the progress of the cause, by asking delay, for 
purposes which he deemed valuable to himself. The court, in 
granting them, required him to protect the complainant from 
detriment on account of it. His sureties voluntarily came 
into court, made themselves parties to the proceeding, and 
agreed to become subject to whatever judgment was rendered 
against their principal. Jurisdiction of the subject-matter be- 
longed to the court against the defendant. The sureties waived 
notice, by making themselves parties. The giving of the bond 
was an incident of the suit. They do not deny its execution. 
The judgment against them was rendered in pursuance of their 
agreement. Of what have they a right to complain ? 

The same question of want of notice has been raised and 
discussed, again and again, since the institution of writ-of-error 
bonds, security for costs, and the like. ‘The issue of execution 
against the defendant, and its return of **no property,” stipu- 
lated in the bond, was but the means agreed upon for ascer- 
taining his insolvency. This was made known to the court by 
exhibition of the decree of insolvency of his estate in the pro- 
bate court. His death was not contemplated when the bond 
was executed. There was no virtue in the return of the exe- 
cution **no property.” The court must deal with substance,. 
not with form. 

The request of the defendant for a continuance ; the order 
granting it on terms ; the compliance with those terms by mak- 
ing the bond as required, were allegation, answer, and proof. 
We do not approve of granting continuances on condition of 
giving security for the debt. It tends to the incurring of spec- 
ulative liability. The hopes of suitors, who generally would 
not continue the litigation if they did not believe they had a 
good case, may induce them to take injurious risks. It is bet- 
ter to grant or decline the continuance upon the showing made. 
But we cannot say the court has no jurisdiction to impose even 
such terms; and if to impose them, then certainly to enforce 
them. In the present case, the complainant would surely have 
lost the fruit of her years of litigation, without hope on the 
part of the defendant at the time of the continuance, if the 
chancellor had not required him to give this bond. It was 
properly exacted, as his subsequent insolvency abundantly 
shows. A rehearing is denied. 
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McCoy v. Watson. 


Statutory Real Action in Nature of Ejectment. 


1. Amendment of complaint. — Where the complaint, in the marginal statement 
of the parties’ names, contains words describing the plaintiff as trustee, but not 
showing that he sues in that capacity, it may be amended by adding the words 
“as such trustee,” thereby showing that he sues in the capacity of trustee. 

2. Error without injury in admission of irrelevant evidence. —'The admission of 
evidence, which, when offered, is prima facie irrelevant, or otherwise inadmissible, 
is cured by the subsequent introduction of the necessary preliminary or connecting 
proof. 

8. Title of purchaser at sheriff’s sale. — A purchaser at sheriff’s sale, under exe 
cution, succeeds to the rights of the plaintiff in execution, and may impeach at 
law, for fraud, a deed executed by the defendant, whenever the plaintiff in execu- 
tion might do so. 

4. When creditor may impeach deed for fraud. — Before a creditor can impeach 
at law, on the ground of fraud, a deed executed by his debtor, he must show a lien 
created by a valid judgment and execution. 

5. Judgment and execution ayainst partnership. — A judgment against a partner- 
ship binds only the partnership property (Rev. Code, § 2538), and an execution 
issued on it does not authorize a levy and sale of property belonging to one of the 
partners individually. 


APPEAL from the Circuit Court of Lee. 

Tried before the Hon. L. B. STRANGE. 

This action was brought by David Watson against L. F. 
McCoy, to recover the possession of a tract of land, together 
with damages for its detention. In the summons, and also in 
the marginal statement of the parties’ names in the complaint, 
the words * trustee of Ellow Esto Burson ” followed the plain- 
tiff’s name, but there was no averment that he sued in that 
capacity. The court allowed an amendment of the complaint, 
on motion, by the addition of the words “as such trustee ;”’ to 
which ruling an exception was reserved by the defendant. 
The plaintiff claimed the land under a quitclaim deed from 
W. G. Williams, dated the 16th day of January, 1860, by 
which the land was conveyed to the said plaintiff, ** to have 
and to hold, in trust and confidence for the sole use and ben- 
efit of Ellow Esto Burson, daughter of J. L. Burson, for and 
during her natural life; and in further trust that the said trus- 
tee shall collect and receive the rents and profits, for the sole 
use and benefit of the said Ellow Esto Burson, and appropriate 
the same to her maintenance and education,” &e. The de- 
fendant purchased the land at sheriff's sale, on the first Mon- 
day in April, 1867, under an execution issued on a judgment 
in favor of Chamberlain, Miller, & Co. against J. Burson & Co., 
which was rendered by the cireuit court of Russell county on 
the 28th September, 1854; and he was put in possession, un- 
der his purchase, by the sheriff. The defendant attempted to 
prove on the trial, as the bill of exceptions shows, that said J. 
L. Burson in fact furnished the money with which the plain- 
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tiff paid for the land, and took the title in the plaintiff's name, 
as trustee for his own daughter, for the purpose of hindering 
and defrauding his creditors. The court excluded this evidence 
on the plaintiffs motion, and the defendant excepted. The 
amendment of the complaint, the several rulings on questions 
of evidence, the charges given by the court, and the refusal of 
several charges asked by the defendant, which require no 
special notice, are the matters now assigned as error. 


Gro. D. & Gro. W. Hooper, for appellant. 
GuNN & HOuLIrieLp, with CHILtToN & Woops, contra. 


BRICKELL, J. — The amendment of the complaint was 
properly allowed, if indeed it was not wholly unnecessary. 
Humphries v. Dawson, 38 Ala. 199; Crimm’s Adm’rs v. 
Crawford, 29 Ala. 625. 

2. The plaintiff having proved the loss of the original deeds, 
offered in evidence transcripts thereof, duly certified by the 
judge of probate of Macon county, in which county the lands 
were then situated. One of the deeds was made by C. C. Wash- 
burn and wife to W. G. Williams, conveying the premises in 
controversy ; was dated the 26th December, 1859, and duly 
acknowledged before a justice of the peace. The other was 
from said Williams to the plaintiff, was dated the 16th Jan- 
uary, L860, and also duly acknowledged before a justice of the 
peace. Both of these deeds purported to have been left for 
record, in the proper office, within twelve months after their 
execution. The defendant objected to the admission of the 
transcripts as evidence, **on the ground that they tended to 
show no title in the plaintiff, and were illegal and irrelevant.” 
The objections were overruled, and the transcripts read in evi- 
dence ; and this ruling of the court is now assigned as error. 
The statute expressly provides, that when the original of any 
registered conveyance is lost, or destroyed, a transcript, duly 
certified from the registry, must be received in the place of the 
original. R. OC. § 1544. The ground on which it is attempted 
to support the objection to the admissibility of these transcripts, 
is that they were of no avail without evidence that, at the ex- 
ecution of the several deeds, the respective grantors had title 
to the premises conveyed. This is true; but a party cannot 
give all the evidence he purposes to offer, at one time; and it 
is his privilege to determine the order in which he will intro- 
duce it. Ainsey v. Br. Bank at Decatur, 5 Ala. 12. If the 
evidence offered is not primdé facie irrelevant, it should be re- 
eeived ; and if not connected with other evidence, rendering it 
competent, a motion to exclude, when the evidence is closed, 
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or a request for instructions, will prevent it from operatin 
prejudicially to the party against whom it is given. After the 
introduction of the deeds, the plaintiff gave evidence that 
Washburn, who conveyed to Williams, the grantor of the 
plaintiff, had possession of the premises conveyed, prior to the 
execution of the deed; that after Williams’s conveyance he had 
taken possession, and oceupied by his tenants, and paid taxes, 
until the entry of the defendant. If the deeds were irrelevant 
when offered, this evidence rendered them relevant. They 
became evidence of the plaintiff's title. The rule is, that if 
evidence, primd facie irrelevant, becomes relevant at any stage 
of the cause, its admission is not an error which will work a 
reversal, aithough when offered and received it was irrelevant. 
1 Brick. Dig. 780, § 106. 

The remaining exceptions depend on the determination 
of a single question: Was the appellant in a condition to im- 
peach the title on which the plaintiff relied, because it was 
fraudulent as to the creditors of J. L. Burson. The defendant 
was a purchaser at sheriff's sale, and succeeded to the rights of 
the plaintiff in the judgment, under which he purchased. If 
the plaintiff in that judgment could have assailed the title of 
the plaintiff, as having been made to hinder, delay, and de- 
fraud the ereditors of Burson, the defendant has the same 
right. Carter v. Castleberry, 5 Ala. 277; Daniel v. Sorrells, 
9 Ala. 436; De Vendell v. Hamilton, 27 Ala. 156. 

4. It is not a general creditor, but a creditor with a lien, 
created by judgment and execution, who ean, in a court of law, 
impeach for fraud conveyances made by his debtor. Penning- 
ton v. Woodall, 17 Ala. 785. To support a purchase of real 
estate under execution, at sheriff's sale, a judgment and exe- 
cution, authorizing a levy and sale, are indispensable. These 
constitute the authority of the sheriff, and without them the 
sale is void. Lewis v. Goquette, 3 Stew. & Port. 184. 

5. The judgment and execution offered in evidence were 
against J. L. Burson & Co., a partnership, in its firm or com- 
mon name. The deed of the sheriff to the appellant recites the 
levy of the execution on the lands in controversy, as the prop- 
erty of Burson, not as the property of the partne ship, and pur- 
ports to convey only the claim and interest of Burson. All the 
evidence offered by the defendant, and rejected by the court, 
tended only to show that Burson had ath 8 ised the lands, paid 
for them, and caused title to be made to the plaintiff, with the 
intent to hinder, delay, and defraud his creditors. ‘The evidence 
was inadmissible. The judgment and execution operated a lien 
only on the partnership property of Burson & Co., not on the 
separate property of the several partners. The statute author- 
izes the institution and prosecution of suits against a partnership 
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by its firm name, but declares the judgment shall bind only the 
joint or partnership property. R. C. § 2538. Such a judgment 
does not authorize the levy and sale of the separate property of 
any or either of the individual partners. It spends its force on 
the partnership or joint property. Wyman, Moses, ¢ Co. v. 
Stewart, 42 Ala. 168. Consequently, the defendant could not 
assail the title of the plaintiff, as a fraud on the creditors of 
Burson. If it was a fraud, it did not injure him, or the judg- 
ment creditor, to whose rights he had succeeded. If the title 
had stood in Burson, unclouded by the conveyance to the plain- 
tiff, the judgment creditor was not in a condition to seize it 
under execution. He could obtain no execution on his judg- 
ment, which would operate on it. The mandate of the only 
execution he could obtain, would not embrace it: it would ex- 
tend only to the goods and chattels, lands and tenements of 
the partnership. 

The defendant not being in a condition to question plaintiff’s 
title as a fraud on the creditors of Burson, there is no error in 
the charges given or refused by the cireuit court, which could 
have worked injury to him, and it is unnecessary to consider 
them. The judgment is affirmed. 


Hibbard v. Brown. 


Statutory Real Action in Nature of Ejectment. 


Title of purchaser at tax sale. — The tax-collector’s certificate to the purchaser 
of lands sold for unpaid taxes, given under the 72d section of the revenue law of 
1868, does not convey such title as will enable the purchaser to maintain ejectment, 
within two years after the sale, against the owner remaining in possession. 

APPEAL from the Cireuit Court of Monroe. 

Tried before the Hon. P. O. HARPER. 

This action was brought by Sallie V. B. Hibbard against 
R. B. Brown, to recover the possession of a tract of land, which 
was in the possession of the defendant, together with damages 
for its detention; and was commenced on the 80th August, 
1873. ‘The defendant pleaded, ‘in short by consent, 1st, the 
general issue; and, 2d, that since the commencement of this 
suit, and within two years from the sale by the tax-collector, 
he had redeemed the lands sued for.” Issue was joined on the 
first plea, and the alleged redemption was admitted on the 
trial, as the bill of exceptions states. The only evidence of 
title adduced by the plaintiff, as appears from the bill of ex- 
ceptions, was a certificate of purchase from the tax-collector of 
the county ; which was in proper form, was dated the 5th day 
of May, 1873, and recited the sale of the lands on that day, as 
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the property of the defendant, for the unpaid taxes assessed on 
them for the year 1872. The plaintiff also proved that the 
lands had been regularly assessed, and that the sale had been 
legally advertised, ‘and all the other preliminary requirements 
of the law had been complied with. The court charged the 
jury, in effect, that the plaintiff was not entitled to recover ; 
and this charge, to which the plaintiff excepted, is now assigned 
as error. 


J. W. Posey, for appellant. 
S. J. CUMMING, contra. 


B. F. SAFFOLD, J. — Does the certificate of pure shase of 
real property, which the tax-collector is required to give, under 
section seventy-two of the revenue act of 1868, vest such title 
in the purchaser as will support ejectment brought by him, 
against the owner in possession, within two years from the date 
of the tax sale? 

Section seventy-three of the act makes the certificate assign- 
able by indorsement simply, with the effect of transferring to 
the assignee all the right and title of the original purchaser, 
Such a mode of conveying the title of land is not recognized 
by our law, either in judicial sales, or by the contract of the 
parties. R.C. §$ 1535, 1536, requires the conveyance to be 
attested by at least one witness, or acknowledged before a 
competent officer; and section 1589, in respect to mortgages, 
clothes the assignee or transferree of the money secured with 
the right of the. mortgagee, only so far as to execute a power 
of sale, if such is given. Graham j Rogers v. Newman, 21 Ala. 
497, decides that there must be a deed from the mortgagee to 
the assignee of the mortgaged premises, with suitable words to 
convey the property itself. 

The revenue act of 1868 did not intend to alter the general 
law of the conveyance of real property. Its eighty-seventh 
section dec ‘lares, that it is the deed of the probate judae, which 
“shall vest in the purchaser all the right, title, interest, and 
estate of the former owner, in and to. the land conveyed.” 
This deed is not to be made, until the usual time for redemp- 
tion has elapsed, and it is to be acknowledged as other deeds 
of land. The eightieth section, authorizing redemption, re- 
quires no more of the owner than, within two years from the 
date of the sale, to deposit with the probate judge double the 
amount of the purchase-money, with ten per cent. per annum 
interest, the cost of the certificate of purchase, all subsequent 
taxes, and one dollar. The eighty-fourth section, which denies 
2 eaggpang to the redeeming owner, until he pays to the pur- 
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chaser the value of improvements made by him, has its appli- 
eation in cases where the purchaser has obt: wpe possession 
without suit. That “right, title, interest, and estate,” which 
the tax deed divests out of the former owner, and vests in the 
purchaser, is the foundation of the recovery in ejectment. 

The judgment is affirmed. 


Jones v. Nelson’s Executrix. 


Action on Promissory Note, by Payee against Makers. 


1. Defective service of process. — A defective or irregular service of process may 
be set aside on motion, but is not good matter for a plea in abatement. 

2. Amendment of summons and complaint, by striking out name of one defendant. — 
In an action on a promissory note, against several defendants, one of whom is im- 
properly joined, the summons and complaint may be amended by striking out his 
name. Rev. Code, § 2809. 

3. Computation of time under statute of limitations. — An action, commenced on 
the 17th October, 1870, founded on a promissory note due on the 9th April, 1860, 
is not barred by the statute of limitations of six years (Rev. Code, § 2901), since 
the period of time which elapsed between the 11th January, 1861, and the 21st 
September, 1865, must be deducted. 


APPEAL from the Circuit Court of Hale. 

Tried before the Hon. M. J. SAFFOLD. 

This action was brought by A. 5. Nelson, “ guardian ”’ (and, 
on his death pending the suit, was revived in 1 the name of his 
executrix ), against Allen C. Fenieis, John R. Moore, and Ritten- 
house Moore ; was commenced on the 17th October, 1870; 
and was founded on a promissory note for $1,500, dated the. 
9th April, 1859, payable twelve months after date, to said 
* A. S. Nelson, guardian,” with interest from date, and signed 
by said A. C. Jones, John R. Moore, and Sydenham Moore, 
deceased. In the summons, Rittenhouse Moore was sued as 
the administrator of said Sydenham Moore; but the complaint 
was against him individu: uly. The copy of the summons which 
was served on the defendant Jones, was without date or signa- 
ture ; and he filed a plea in abatement on account of this de- 
fective service, to which the court sustained a demurrer. He 
then pleade d the statute of limitations of six years, on which 
plea issue was joined. A plea in abatement was also filed by 
said Rittenhouse Moore, on account of a misjoinder of parties 
as to himself; and the plaintiff, by leave of the court, then 
amended the summons and complaint, by striking out the 
name of said Rittenhouse Moore as a defendant. The defend- 
ant Jones insisted, as the bill of exceptions states, that striking 
out the name of one of the defendants, who had been served 
with process, was a discontinuance of the action as to the other 
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defendants, and he moved the court to'render judgment to that 
effect ; which motion the court overruled and refused, and said 
Jones excepted. The court charged the jury, at the request of 
the plaintiff, that the action was not barred by the statute of 
limitations of six years; and to this charge, also, an exception 
was reserved by the defendant Jones. ‘These several rulings 
of the court are now assigned as error. 


SmitH & ROULHAC, for appellant. 
WALLER, PITTMAN, & WALLER, contra. 


BRICKELL, J. —— Generally, a plea in abatement of process 
must give the plaintiff a better writ. It points out defects, 
which, if sufficient to quash, can be avoided on suing out new 
process. The defect must be apparent on the face of the writ, 
if the matter of the plea is not a misnomer. Here, no defect in 
the summons or complaint, which the plea prays may be 
quashed, is alleged. It is not denied that these are sufficient 
in form and substance. The irregularity complained of is, not 
serving the defendant pleading with a correct copy of these. 
If the plea had been sustained, better process would not have 
been given the plaintiff. New process, in the same form, could 
have been sued out, and its sufficiency would have been indis- 
putable. Hence, a defective or irregular service of process is 
not matter in abatement, but is ground of motion to set aside 
the service. Maverick v. Duffee, 1 Ala. 455. Such motion is 
addressed to the sound discretion of the court, and it will al- 
ways be exercised, so as to prevent an injury to the defendant. 
If it was matter of plea in abatement, serious injury would 
often result to the plaintiff, who, in framing and suing out his 
process, conformed to the law. The process would be quashed, 
because of the errors of the ministerial officers of the court, and 
he would be driven to a new suit; and in the mean time the 
statute of limitations might have perfected a bar. The only in- 
jury to the defendant was an irregular service, capable of cor- 
rection by a regular service ; while that to the plaintiff is of a 
graver character, and irreparable. The court did not err in 
sustaining the demurrer to the plea in abatement. 

2. Nor did the court err in permitting the plaintiff to 
amend the complaint, by striking out the name of the defend- 
ant Rittenhouse Moore. He was not sued in a representative 
capacity, as the administrator of Sydenham Moore (a maker 
of the note, averred in the complaint to have died), but indi- 
vidually. He was not a maker of the note, and was, therefore, 
improperly joined as a defendant. The statute authorizes the 
striking out or adding of parties, plaintiff or defendant ; and 


VoL. LI. 





rE 














1874.] OF ALABAMA. 473 


[Foster v. Moody.] 


its purpose was to cure defects of misjoinder or nonjoinder of 
parties, plaintiff or defendant, without turning the case out of 
court. Laird v. Moore, 27 Ala. 826; Mock v. Walker, 42 
Ala. 668. 

8. Deducting the time elapsing after the maturity of the 
note, and prior to the commencement of this suit, between the 
11th day of January, 1861, and September 21st, 1865, six 
years had not intervened ; and, of consequence, the statute of 
limitations had not perfected a bar. The court did not err in 
the charge given, or the refusal to charge as requested by ap- 
pellant. The judgment is affirmed. 


Foster v. Moody. 
Statutory Real Action in Nature of Ejectment. 


1. Title of purchaser at sheriff’s sale. — A purchaser of lands at sheriff’s sale 
under execution on a judgment at law, acquires only the title which the defendant 
in execution had at the time of the levy and sale. 

2. Judyments rendered during late war ; executions during provisional government. 
—A purchaser of Jands at sheriff’s sale in 1866, during the existence of the pro- 
visional government in this State, under an execution issued on a judgement of the 
circuit court rendered in 1862, has such a title as he may successfully defend 
at law against a subsequent purchaser at execution sale under a junior judg- 
ment. 


APPEAL from the Circuit Court of Tuskaloosa. 

Tried before the Hon. WM. 8. Mupp. 

The opinion in this case was delivered at the January term, 
1873; but, an application for a rehearing having been filed, it 
was withdrawn, and withheld until the present term. The 
action was brought by Charles M. Foster against Washington 
Moody, to recover the possession of a certain tract of land in 
said county, together with damages for its detention ; and was 
commenced on the 14th January, 1871. The cause was tried 
on issue joined on the plea of not guilty, and was submitted to 
the jury, under the charge of the court, on an agreed state- 
ment of facts. The plaintiff claimed the land under a purchase 
at sheriff's sale, made on the 1st Monday in January, 1871, 
under an execution issued on a judgment in his own favor, 
under Samuel W. Eddins and Patrick H. Eddins, which was 
rendered by the circuit court of Tuskaloosa county, on the 25th 
March, 1867; and he produced and proved his judgment, ex- 
cution, and deed from the sheriff. The defendant was in pos- 
session of the lands under a former purchase at sheriff's sale ; 
and he produced and proved his judgment, execution, and deed 
from the sheriff. This judgment was in favor of said Moody, 
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against said Samuel W. Eddins, and was rendered by the cir- 
cuit court of said county, in September, 1862. The execution 
on it, under which the sale was made, was issued on the 3d 
July, 1866, and was levied on the lands on the 1st August, 
1866; and the sale under the levy was made on the 3d Sep- 
tember, 1866. The court charged the jury, that, on the evi- 
dence in the ease, the plaintiff was not entitled to recover ; and 
this charge, to which the plaintiff excepted, is now assigned as 
error. 


VAN Hoose & PowWELL, for appellant. —1. It has been set- 
tled by the uniform decisions of this court, that ** Confederate 
judgments,” or judgments rendered during the late civil war, 
stand on no higher ground than foreign judgments, and are 
only causes of action. Martin v. Hewitt, 44 Ala. 418: Noble 
§ Brother vy. Cullum & Co. 44 Ala. 551; Powell vy. Boon ¢§ 
Booth, 43 Ala. 459; Lindsay v. Shaw, 46 Ala. 290 ; Griffin v. 
Ryland, 45 Ala. 688; Bibb §& Falkner v. Avery, 45 Ala. 691; 
Bevans v. Henry, at the January term, 1873; and numerous 
other cases recognizing the principle as settled. These decis- 
ions have become a rule of property, and rights have been ae- 
quired under them; indeed, the plaintiff's rights in this case 
have been acquired, and this action has been brought to enforee 
those rights, on the faith of those decisions. An exception to 
this rule. and the only admitted exception, has been in favor 
of executed judgments ; that is, judgments exeeuted during the 
war. But the * provisional government” in Alabama, from 
1865 to 1868, was no part of the * rebel or foreign power ;” 
it has always been recognized as a part of the legal, loyal 
governinent. Consequently, the defendant’s judgment cannot 
be treated as an executed Confederate Judgment. 

2. The possession of the lands by the defendant, claiming 
title in himself, at the time of the levy and sale under the 
plaintiff's execution, did not prevent the latter from acquiring 
such a title as will support this action. Coleman vy. Hair, 22 


Ala, 596. 


Watts & Troy, contra.—1. A purehaser at sheriff's sale 
acquires only the title or interest which the defendant in ex- 
ecution had at the time of the levy and sale. Cook & Hardy v. 
Weib, 18 Ala. 810; De Vendell v. Hamilton, 27 Ala. 156 ; 
Stevens v. King, 21 Ala. 429. At the time of the levy and 
sale under the plaintiff's execution, Samuel W. Eddins had no 
interest whatever in the land. If the levy and sale under the 
defendant’s execution, in 1866, did not divest all interest out 
of him, his bankruptey in 1868 certainly had that effect. 

2. A purchaser at sheriff's sale must show a valid judgment, 
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execution, sheriff's deed, and such title in the defendant as was 
subject to levy and sale. Cook § Hardy v. Webb, 18 Ala. 
812; Wileon v. Beard, 19 Ala. 629; Faweett v. Kinney, 33 
Ala. 262; You v. Flinn, 34 Ala. 415 ; Goode § Ulrick v. 
Longmire, 30 Ala. 673. ‘The discharge in bankruptcy of Sam- 
uel W. Eddins extinguished and satisfied the plaintiff's judg- 
ment; it was no longer a subsisting judgment, on which an 
execution could issue. At the time of the levy of the plain- 
tiff’s execution, the land had already been sold under Moody’s 
execution, and Moody was in adverse possession under his pur- 
chase at that sale; and the interest of the defendant in execu- 
tion, if he had any, was a mere chose in action, and was not 
the subject of levy and sale. Weir v. Davis $ Humphries, 4 
Ala. 442; ™ nag v. Dexter & Allen, 6 Ala. 68; Lloyd v. Good- 
win, 8 Porter, 257. The plaintiff then failed to show any of 
the facts necessary to support his action. 

The purchase at sheriff's sale by the defendant, in 1866, 
was regular and valid, and was so recognized by all the legal 
tribunals of the State at that time ; and his judgment is thus 
entitled to protection, as an executed judgment. If an act is 
legal and valid when performed, a subsequent change in the 
law cannot affect its validity. Retroactive legislation is not 
favored, and is not allowed to defeat vested rights, or to impair 
the validity of contracts. A change in the tribunal appointed 
to administer the law, should not be allowed a greater effect 
then a change in the law itself. This court has expressly re- 
eognized the validity of ** Confederate judgments,” when ex- 
ecuted. Griffin v. Ryland, 45 Ala. 688; Bryan v. Horn, 44 
Ala. 880. Under the provisional government existing here 
from 1865 to 1868, all departments of the government recog- 
nized the validity of judgments rendered during the war, and 
allowed them to be enforced by execution ; and this court is 
bound to recognize the validity of the acts of the provisional 
government, except where congressional legislation has set 
them aside. 

4. It is submitted, that the several decisions of this court, 
gainst the conclusiveness and effect of domestic judgments 
rendered during the war, are wrong in principle, and cannot be 
sustained on reason or authority. The ordinances of secession, 
and the subsequent hostilities between the different States of 
the Union, only interrupted their federal relations, and did not 
in any manner affect the administration of their domestic and 
local affairs. All legislative and judicial acts, affecting only 
the private affairs of citizens, and contracts made between them, 
except where forbidden by the constitution, or contrary to ex- 
press legislation, should be upheld and sustained on principles 
of public policy and general law. 
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[Foster v. Moody.] 
PETERS, C. J. — The evidence set out in the bill of ex- 


ceptions shows that Foster rests his title on a sheriff’s deed. 
This deed bears date January 14, 1871; and it is supported 
by a judgment, rendered in the circuit court of Tuskaloosa 
county, in this State, on the 25th day of March, 1867, in favor 
of Charles M. Foster, against Patrick H. Eddins and Samuel 
W. Eddins, for the sum of $4,083.08, damages, besides costs. 
In connection with the record of this judgment, the plaintiff 
also offered an attachment, issued out of the cireuit court of said 
county of Tuskaloosa, against Samuel W. Eddins, which bears 
date October 18, 1865. This attachment was levied on the 
18th day of October, 1865, the day of its date, upon the lands 
in controversy, as the property of said Samuel W. Eddins ;, but 
it does not appear that this attachment was any part of the 
suit in which the judgment above said was rendered, or that it 
was ever regularly disposed of. It was further shown by the 
plaintiff, that execution of fiert facias was regularly issued on 
his said judgment, and levied by the sheriff of said county of 
Tuskaloosa on the lands in controversy ; and a sale thereof was 
regularly made, at which Foster became the purchaser of said 
lands on the 2d day of January, 1871, and title was made to 
him by deed, as above said. It does not appear whether the 
lands, so levied on and sold by the sheriff, as above said, were 
the property of Patrick H. Eddins, or of Samuel W. Eddins, or 
the joint property of both. At the time of said levy and sale, 
neither one of said defendants was in possession of said land ; 
but the same was in the possession of said Moody, claiming title 
to the same by sheriff’s deed, as follows: On ‘the 22d or 23d 
day of September, 1862, a judgment was rendered, “in the 
circuit court of Tuskaloosa, Ala.,” for the sum of 32,268.00 
principal, and $108.00 interest, besides costs, in favor of said 
Moody, the appellee in this suit, against said Samuel W. Ed- 
dins. On the judgment last said several fi. fa.’s were issued — 
one on October 9, 1862, another, on Se pte unber 9, 1865, an- 
other, on February 27, 1866, and still another on July 3, 1866. 
The fi. fa. last said was levied by the sheriff of said county of 
Tuskaloosa, on the lands in controversy, on the Ist day of 
August, 1866; and said lands were sold under said levy, by 
said sheriff, on the 3d day of September, 1865, and said 
Moody became the purchaser, and took the sheriffs deed, and 
went into possession of said lands under his said purchase, and 
claimed the same under said purchase and sheriff's deed. — It 
was also shown by said Moody, defendant in the court below, 
that said Samuel W. Eddins and wife sold the lands sued for 
in this cause to one Benjamin Eddins, on the 14th day of Octo- 
ber, 1851, and conveyed the same by deed to him of that date, 
which conveyance was duly acknowledged and recorded, as 
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then required by law. There was no objection, on either side, 
to any of this evidence ; and upon it the court charged the j jury 
that they must find for the defendant. 

1. In this State, ‘* Executions may be levied on real property 
to which the defendant has a legal title, or a perfect equity, 
having paid the purchase-money, or in which he has a vested 
legal interest, in possession, reversion, or remainder, whether 
he has the entire estate, or is entitled to it in common with 
others.’ Rey. Code, § 2871. And the purchaser at a sheriff’s 
sale acquires only all the title and interest of the defendant in 
the property sold at the time of the levy and sale. Doe d. 
Cook & Hardy v. Webb, 18 Ala. 810; O'Neal v. Wilson, 21 
Ala. 288; De Vendell v. Doe d. Hamilton, 27 Ala. 156. The 
statement of facts shows that, at the time of the institution of 
this suit, neither the one nor the other of the Eddins’s, nor 
both together, were entitled to possession of the lands in con- 
troversy at the date of the appellant’s purchase at the sheriff ’s 
sale under which he claims. He only succeeded to their rights, 
whatever they might be. Their title became by the sheriff's 
sale his title. Very clearly, they had no right to the posses- 
sion, whether taken jointly or separately. And it was only 
their right that the appellant claimed. If this was insufficient 
for them, or either cf them, to recover, it was also insufficient 
for Foster, who merely succeeded to their right. There was, 
then, no error in the ch: arge of the court, as the Iiddins’s had no 
right of possession. The evidence does not show any legal 
title, or any such title as would pass by execution sale, in 
Eddins at the date of the judgment, or at the date of the levy 
or sale. He cannot then recover. Brooks et al. v. Young et al. 
4 Ala. 584. 

2. The judgment in favor of Moody, against Samuel W. 
Eddins, rendered in 1862, is not wholly a vena proceeding. It 
has never been so treated by this court, or by the legislative 
authority. The general assembly has refused to allow such 
judgments to be “ opened,” unless on application to a court 
having jurisdiction, for probable cause, where meritorious de- 
fence was shown; and even this was not to be permitted after 
the 26th day of June, 1869. Pamph. Acts, 1868, p. 269, Act 
No. 48; Ord’n. No. 39, Pamph. Acts 1868, p. 186. And 
this court has placed them upon the footing of foreign judg- 
ments. Martin v. Hewitt, 44 Ala. 418. It is certainly the 
admitted doctrine, that no sovereign is bound to execute within 
his dominion a sentence or judgment rendered out of it, or by 
a foreign jurisdiction. But this is a matter within the control 
of the sovereign authority ; and if it is permitted, as it cer- 
tainly was during the existence of the provisional government 
in this State, that such judgments should be enforced by exe- 
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cution, this court cannot say that this was an illegal exercise of 
the sovereign power, where no fraud or irregularity is alleged. 
2 Kent, p. 120, and note, marg. Then, Moody's purchase = 
1866 was legal, and his possession under it was legal ; it wa 
older and better than that shown by the plaintiff i in. the sath 
below. He should, therefore, be protected. Gray v. Brignor- 
dello, 1 Wall. 627; also, Russell v. Erwin’s Adm’r, 38 Ala. 
44, 47, 48, and cases there cited. 

I omit to notice any question raised upon the bankruptcy of 
Samuel Eddins. ‘The decision in this case does not require it, 
and the argument of learned counsel has not made it quite 
clear what use they have sought to make of said bankruptey 
proceedings in this suit. 

It is not intended, in this opinion, in anywise to impeach or 
weaken the conclusions reached by this court in the case of 
Martin v. Hewitt, 44 Ala. 418. Here, the judgment was ex- 
ecuted during the provisional government, by an officer of that 
government. I think the ordinance of November 29, 1867, 
No. 15, entitled ** An ordinance for the confirmation of acts 
done by military authority in this State,” was intended, and 
does cover such a case as this. This legislative command is in 
these words: * That all the official acts of public officers in 
this State, under the United States military authority, during 
the existence of the present provisional government, shall 
have the same force and validity as if the same had been done 
in the course of law.” Pamph. Acts 1868, p. 167, Ord’n. 
No. 15. But, since the restoration of the legal government of 
the State, in conformity with the provisions of the acts of the 
congress of the United States, commonly ealled the * Recon- 
struction Acts,” the judgments rendered in the courts of the 
rebel state governments erected in this State after the 11th 
day of January, 1561, cannot be enforced by executions issued 
thereon, without legislative authority. 

The judgment of the court below is, for the reasons above 


given, aflirmed. 


Haygood v. Marlowe. 


Bill in Equity by Vendor, for Foreclosure of Mortgage given for Pur- 
chase- -Money of Land. 


1. Conveyance and defeasance construed as parts of one contract.— When a con- 
veyance of land by the vender to the purchaser's wile, and a mortzage by the pur- 
chaser and his wife to secure the payment of the purchase-morey, are executed on 
the same day, they are to be construed together as parts of one wd the same trans- 
aciion ; and the Wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 

2. Purchase of lands by husband, in name of wife, or with her money, and mortgage 
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for unpaid balance ; rights of respective parties under contract. — If lands are bought 
by the husband, and a conveyance taken in the name of his wife, a cash payment 
being made with money belonging to her statutory separate estate, and a mortgage 
on the Jand given by both husband and wile for the unpaid balance; the wi‘e may, 
under the authority “of Cowles v. Marks (47 Ala. 612), rescind the contract, and re- 
cover back her money ; but, if the contract was made with the husband alone, and 

the vendor had no notice of the wile’s claim to the money, his equity under his 
mortgage would be suyerior to hers; and if she claims the money as 2 donation 
from her husband, and it is shown to have been advanced to him by his employers 
out of his future earnings, she must show that the gift was pertectcd by delivery, 
and that the vendor had notice of her rights. 

3. (fi; what constitutes. —'To constitute a valid gift of money by a husband to 
his wife, delivery must be shown. 

APPEAL from the Chancery Court of Dallas. 

Heard before the Hon. CHARLES TURNER. 

The bill in this case was filed on the Tth August, 1872, by 
George I. Marlowe, against Eugene C. Hay cood, individually, 
and as sadieatusiaties ator of his dece: aned wife, Alice M. Haygood ; 
and sought to foreclose a mortgage on a tract of land, which 
was executed to the compl tinant “by said Haygood and his wife, 
and to enjoin two actions at law, which the s aid Hi vygood had 
instituted, as administrator of his said wife, and in the name of 
her infant daughter, to recover the land. The material facts 
of the case are stated in the opinion of the court. On final 
hearing, on pleadings and proof, the chancellor dismissed the 
bill; and his deeree is now assigned as error. 


MorGAn, LApSLEY & NELSON, GEORGE W. GAYLE, and 
S. FF. Rice, for appellant, 


Perrus & DAWSON, contra. 


B. FF. SARFFOLD, J.— The bill is one to foreclose a mort- 
gage of land, given to secure the purchase-money. The ap- 
pellee, Marlowe, conveyed a house and lot to the wife of the 
appellant, Haygood. On the same day, he took a mortgage of 
the premises, executed by her and her husband, to secure the 
payment of three promissory notes made by the husband, for 
the aggregate amount of about $5,500. These notes, together 
with a cash payment of $2,500, constituted the consideration 
of the house and lot, and some furniture which was estimated 
at $2,000. The rights of the parties grow out of the case as 
thus stated. 

Mrs. Haygood subsequently died, leaving an infant daughter. 
Her husband then surrendered possession of the house and lot 
to Marlowe, as being unable to pay for it. Afterwards, as ad- 
ministrator of his wife, he instituted an action of ejectment 
against Marlowe, to recover the same. Marlowe then filed 
this bill, to enjoin the further prosecution of that suit, and to 
foreclose his mortgage. 
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The merit of the defence is contained in these propositions: 
1. That the conveyance of Marlowe vested in Mrs. Hay- 
good a statutory separate estate, which was not at all affected 
by the mortgage, on account of her coverture at the time of 
executing it. 2. That the cash payment of $2,500 was made 
with her money, and that amount ought to be refunded to her, 
if a sale of the property is ordered. It is unnecessary to con- 
sider a third defence, set up by E. C. Haygood — that if he was 
unable to pay the purchase-money, the contract was to be re- 
scinded —as this rests solely on a verbal agreement, testified 
to by him alone, and as positively contradicted by Marlowe’s 
testimony. 

Admitting all the disabilities of coverture, it eannot be held 
that a married woman may acquire and retain the property of 
another, without payment of the price, on his conveyance and 
her defeasance, simultaneously executed, each being in imme- 
diate consideration of the other. Both deeds make but a single 
contract, whether valid or invalid, and must stand or fall to- 
gether. It was not the intention of these parties that Mrs. 
Haygood should have the house and lot unless the purchase- 
money was paid. On what principle, then, can Marlowe’s 
deed be made to stand, if Mrs. Haygood’s mortgage is to be 
held for naught? Under the influence of Cowles v. Marks, 47 
Al: a. 612, if ‘the contract cannot be complied with, her remedy 

is to have the sale to her set aside, and whatever money she has 
paid returned to her. 

But we are not persuaded that the contract was made with 
her, or that any portion of the cash payment belonged to her 
separate statutory estate. It was entirely legitimate for Mar- 
lowe to contract with E. C. Haygood for the sale of the house 
and lot, and furniture, on payment to be made by him, in cash 
and on credit, the conveyance to be made to Mrs. Hiaygood. 
In such case, equity would find no difficulty in sustaining the 
vendor's lien, or in upholding the mortgage as a part of the 
conveyance. 2 Story’s Eq. Jur. § 1225; Byrne v. Murshall, 44 
Ala. 855; Strong’s Exrecutors v. Brewer, 17 Ala. T06. 

It does not appear that, at the date of this contract, either 
Haygood or his wife had any property, except 500, which he 
swears he had previously given to his wife, to be used in the 
purchase of a house for her; but which Marlowe swears he 
paid over to him, telling him that it was his earnings due from 
a certain bank. It rather is shown that this was all of their 
available means. Marlowe is not charged with knowledge of 
Mrs. Haygood’s claim to it, and he seems not to have had 
any. No possession of it by Mrs. Haygood is proved. The 

2,000 was clearly not hers, ‘because H: aygood himself says it 
was advanced to him by his employers, and paid to Marlowe on 
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checks or drafts of theirs. He says he donated this money to 
his wife; but he does not say that she ever had possession of 
it, or that Marlowe had any knowledge of the gift. The ad- 
vance to him was made to be paid to Marlowe, and the check 
and draft for it seem to have passed directly from his hands to 
Marlowe. Besides, the consideration for the advance was his 
future service, upon which he and Marlowe depended for the 
payment of his notes. The donation would be subject to the 
just claim of his creditors existing before the gift, and to all 
the equities of good faith and fair dealing. Goree v. Walthall, 
44 Ala. 161. 

If the contract was made with EE. C. Haygood, and the deed 
was executed to Mrs. Haygood only in pursuance of it, as we 
think, from the dependence of Marlowe on him for the pay- 
ment of the notes, and the security of the mortgage, the com- 
pli ‘inant’s equity to have the property applied to the payment 
of the balance due is greater than Mrs. Haygood’s, on account 
of his want of knowledge of the donation to her, even if it 
were prove d, and held to be a valid gift. Shepherd v. Shaefer, 
45 Ala. 255. If no delivery, in any proper sense, of the $ $2,500, 
or any part ot it, was made to Mrs. H: aygood, oe is but a vol- 
unteer. The proof does not establish any delivery. In every 
aspect of the case, the chancellor’s decision in respect to the 
rights of the parties was correct. The decree is affirmed. 


O’Bannon v. Southern Express Company. 
Action on Penal Bond given by Agent to Express Company. 


Common carrier: liability for loss of goods : what constitutes de livery. — ‘To ren- 
der a common carrier liable tor the loss of goods, there must have been an actual 
delivery of the goods to him, or a constructive delivery, with notice to him of 
an intention thereby to place them in his care and custody: merely placing them 
in such a position that he could easily have taken them, but without calling his at- 
tention to them, is not sufficient. The same rule equally applies as between the 
carrier and his agent, when he seeks to hold the agent liable tor the loss of goods. 


APPEAL from the Cireuit Court of Escambia. 

Tried before the Hon. P. O. HARPER. 

This action was brought by the Southern Express Company 
against W. J. O’Bannon and others, and was founded on a 
penal bond executed by said O'Bannon as principal, and the 
other defendants as his sureties, which was in these words : 
* Whereas W. J. O'Bannon is to be hereafter employed by the 
Southern Express Company in the business of forwarding by 
different railroads, steamboats, and other modes of conveyance, 
packages of any and all kinds, and movable property, including 
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money and securities for money: Now, therefore, know all 
men by these presents, that I, the said W. J. O'Bannon, in 
consideration of said employment, and of the compensation 
which Iam to receive from the said company for my services 
therein, do hereby covenant with the said company, and bind 
myself, my heirs, executors, and administrators, that I will, at 
all times, well and truly perform all the duties required of me 
in said employment, and well and truly account for all money, 
and property of every description, which may come into my 
possession or control by reason of said employment, and make 
good all loss and damage which may happen to such money or 
property while under my control, for which I may be legally 
responsible, and indemnify and save harmless the said com- 
pany from all liability on account of my fault or neglect ; and 
for the faithful performance of the above covenants, I, the said 
W. J. O'Bannon, as principal, and W. A. Riley and John M. 
Henderson as his sureties, do hereby, jointly and severally, bind 
ourselves, our heirs, executors, and administrators, to the 
Southern Express Company aforesaid, in the sum of one thou- 
sand dollars. In testimony whereof,’ &e. The complaint as- 
signed as a breach of this ‘bond, th: at the said O'Bannon had 
failed to deliver, or otherwise account for a money package, 
containing two hundred dollars, which was forwarded through 
the express company, by Geo. H. O'Neal, at Pensacola, Flor- 
ida, consigned to J. C. Lovelace, at Brewton, Alabama, and 
which was alleged to have come into the defendant’s hands 
by virtue of his said employme nt. The company had paid 
the money, on proof of its delivery to the agent at Pensacola, 
and its loss; and brought this action to recover it from the 
defendant O'Bannon, who was the agent of the company at 
Brewton. ‘The cause was tried on * issue joined on the de- 
fendants’ plea,” but the record does not show what plea was 
filed. 

The only question of fact in the ease was, whether or not the 
money package was ever delivered to the defendant O° Bannon. 
The evidence on this point, as set out in the bill of exce ptions, 
was as follows: * Mr. Janney, the express messenger, a witness 
for the plaintiff, testified as follows: On the night of the 16th 
September, 1870, about 9 o’clock, witnens put the money pack- 
age in his shipping-book, together with another package, a small 
box, with an express slip, and handed the said book, at Brew- 
ton, to J. L. Hoyt, for him to receipt for the packages then 
received at Brewton. The lids of the book folded or doubled 
over the packages in it, but did not cover them entirely. Wit- 
ness did not place the mongy package in the hands of said 
Hoyt, nor call his attention to the fact that there was a money 
pack: age in the shipping-book, and did not say anything to him 
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about the said package. ‘The package was in the book, and 
Hoyt receipted for it as a money package ; signing the receipt, 
drawn in the book, for the pac ‘kage, a large box, and a small 
box, in these words, ‘ W. J. 0 Bannon, per Hoyt.’ Witness 
was standing in the express box, near the door, when he handed 
the book to said Hoyt, who was then standing on the ground 
near the door; and the train was not moving. Witness never 
saw the money package again. The schedule time, for the 
train to stop at that place, was one minute.” 

“J. 1. Hoyt, a witness for the defendant, testified as fol- 
lows: On the night of the 16th September, 1870, he received 
from Mr. Janney, the express messenger, at Brewton, a small 
box, but no money package. Some seconds after the train had 
stopped, witness went to the express car, to receipt for what 
the messenger had delivered and to receive and receipt for 
what he had to deliver at the door of the express box. The 
train was moving off when he reached the door of the express 
box; and w hilst it was moving off, Mr. Janney handed or thrust 
the shipping-book, for him to sign a receipt which was in it, 
and which he signed, without reading or examining it. Wit- 
ness saw and received a small box, and the express slip, and 
that was all he received from said Janney; he saw no money 
package, in the book, or elsewhere, and received none from said 
Janney ; and no money package came into his hands or posses- 
sion, from said Janney, or any one else. Janney said nothing 
to him about any money package, nor was his attention in any 
way called to a money package until the next morning, when 
he saw that the express slip called for a money package. The 
schedule time at that place was one minute, but witness did 
not believe it stopped a minute that night. The night was 
dark, and there were no lights, except the lamp usually carried 
by the express agent. Witness never saw the money package 
in controversy, and did not know what became of it.” 

“The court charged the jury, among other things, that, in 
order to charge the defendant, it was not necessary ‘that there 
should have been an actual m: inucaption of the money package 
by his agent ; that if, from the evidence, they believed that the 
messenger of the express company placed it in his control, or 
so pl: aned it that he could easily have received it, it was suf- 
ficient.” This charge, to which the defendants excepted, is now 


assigned as error. 


S. J. CumMING, for appellants, cited Edwards on Bailments, 
503, 573; Redfield on Carriers, §§ 58, 114. 


Herbert & Murruey, with Taos. H. WATTS, contra. 
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BRICKELL, J. — The liability of a common carrier begins 
when goods are delivered to him, or to his proper servant or 
agent authorized to receive them, for transportation. Many 
-questions have arisen, as to what will constitute a constructive 
delivery, fixing the lability of a carrier. In all cases, notice 
to the carrier, express or implied, of the intention to commit 
the goods to his care and custody, for transportation, has been 
deemed essential to impose upon him duty and liability. Pack- 
ard v. Getman, 6 Cowen, TdT. 

The appellee is subjected to the duties and liabilities of a 
common carrier. ‘The bond executed by the appellants, as to 
the breaches alleged in the pleadings, was intended to indem- 
nify the appellee, against loss or damage by the negligence or 
delinquency of the agent, O'Bannon, so far as in the perform- 
ance of his agency the duties and responsibilities of the appellee 
were involved. There could not have been a delivery of goods 
to O'Bannon, which would have imposed duty and respon- 
sibility on the appellee, unless knowledge of the intention to 
deliver could be traced to him or his assistants. So, his liability 
for goods or packages in the custody of other agents of the ap- 
pellee, intended for delivery to him, would not begin, until there 
was an actual delivery, or a constructive delivery with notice 
to him of an intention to place the goods in his care and cus- 
tody. Goods or packages may have been placed in a posi- 
tion in which he could hi ave easily received them ; and yet, if 
he did not know it was intended he should receive them, dili- 
gence, or responsibility, could not be demanded of him. Duty 
and responsibility should not be imposed, without the knowl- 
edge of the party from whom they are to be exacted. The 
cha urge of the court, in its last sentence, authorized a verdict 
against the appellants, if’ the package was so placed that 
O’ Bannon, or his agent, could easily have received it, although 
he was not informed, and had no know ledge of the purpose to 
deliver it into his care. In this sentence lies the error of the 
charge given. 

The judgment is reversed, and the cause remanded. 


Robertson v. Walker 


Bill in Equity for Reformation of Contract, and Injunction of Probate 
Decree. 


1. Reformation of written contract. — A mistake in a written contract is a ground 
for equitable relief; but a court of equity will not, on that ground, reform a con- 
tract which speaks the true agreement of the parties. 

2. Equitable relief against probate decree. — A bill in chancery to correct alleged 
errors or mistakes in a probate decree (Rev. Code, §§ 2274, 2451), must negative 
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all fault or neglect on the part of the complainant, or contain equivalent aver- 


ments. 
3. Dissolution of injunction, for want of equity in bill. — When the bill alleges a 


substantial ground for equitable relief, the injunction should not be dissolved on 
account of a defective allegation, which might be remedied by amendment. 

4. Same, on denials of answer. — When the answer denies, fully and directly, all 
the allegations on which the equity of the bill rests, the injunction should be ‘dis- 
solved on motion, unless special reasons for re taining itare shown; and when the 
injunction seeks to restrain the enforcement of a judgme nt or decree for money 
(Rev. Code, § 3437), a refunding bond should be required from the defendant. 


APPEAL from the Chancery Court of Limestone. 

Heard before the Hon. R. S. WATKINS. 

The bill in this case was filed by William H. Walker against 
William If. Robertson, and sought to enjoin the enforcement of a 
decree of the probate court of said county, rendered on a partial 
distribution of the assets of the insolvent estate of Jonathan 
McDonald, deceased, in favor of said Robertson and Walker 
jointly, and which the complainant insisted should have been 
rendered in his name alone ; and also to reform, on the ground 
of mistake, a written contract between the said parties, relat- 
ing to the claim on which the said probate decree was founded. 
The said Robertson and Walker beeame sureties for said Me- 
Donald, in 1866, on a bond, or promissory note under seal, for 
$2,030; and in March, 1868, after the death of McDonald, 
Walker paid off the whole of this debt, with interest, amount- 
ing to $2,390.64. Afterwards,in September, 1869, Robertson 
being about to sell and convey his lands to one Logwood, he 
and Walker entered into an agreement, which, as reduced to 
writing, signed by said Walker, and attested by two witnesses, 
was as follows: ‘These presents are to witness, that William 
H. Robertson and the undersigned have made the following 
agreement — that is to say: The said William H. Walker and 
William TH. Robertson were joint sureties of Jonathan MeDon- 
ald in his lifetime, upon a note to Thomas Cain, as guardian 
of William B. Craig. Now the said William H. Walker 
agrees and covenants to forever release the said William H. 
Robertson, from all obligation to pay any portion of said debt, 
upon consideration that the said Robertson shall have made to 
him, or payable to him, one of the purchase-money notes of 
his lands, which he has sold to John E. Logwood ; said note to 
be for $1,339.90, due and payable on the Ist day of January, 
1873, Benttlie interest the last twelve months immediately be- 
fore it falls due, and to be a lien upon the lands sold by said 
William H. Robertson to said John E. Logwood.” In pursu- 
ance of this agreement, one of said Logwood’s notes was made 
pavable to said W alker, and was delivered to him. 

Before the making of this agreement, Walker had filed his 
claim against the insolvent estate of McDonald; and no objec 
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tions to the allowance of his claim were filed within the time re- 
quired by law. Soon after the execution of the agreement, 
Robertson filed his petition in the probate court, claiming one 
half of the demand. Walker contested his right to it; but the 
probate court allowed it ; and its decree was affirmed by this 
court on appeal, at its June term, 1872. Walker then filed his 
bill in this ease, alleging that his written release, above copied, 
did not express the real contract between himself and Robert- 
son; and that the intention and understanding of the parties 
was, that Robertson abandoned and gave up to him all interest 
whatever in the claim against McDonald’s estate. He also 
alleged several ** errors of fact and law” in the decree and pro- 
ceedings of the probate court, and prayed an injunction of the 
decree, a reformation of the written contract, and general re- 
lief. 

The defendant answered the bill, denying the alleged mis- 
take in the written contract,and the supposed errors and irreg- 
ularities in the proceedings in the probate court; and he 
incorporated in his answer a demurrer to the bill for want of 
equity. After filing his answer, the defendant submitted a 
motion to the chancellor to dissolve the injunction, both for 
want of equity in the bill, and on the denials of the answer. 
The chancellor overruled the motion on both grounds, ‘* deem- 
ing it better, under all the circumstances of the case, to retain 
the injunction until the final determination of the case on its 
merits;” and his decree, from which this appeal is taken, is 
now assigned as error. 
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R. A. McCLe..ay, for appellant. 
Wm. H. WALKER, pro se, contra. 


PETERS, C. J.— This suit seems to have been instituted 
for two purposes: first, to reform a contract, which is set out 
in the pleadings as an exhibit to the bill; secondly, to correct 
certain ‘errors of law or fact,” which it is alleged have occurred 
in the settlement of the estate of Jonathan McDonald, de- 
ceased, in the probate court of Limestone county, upon a decree 
of distribution under a proceeding of insolvency. Such a bill 
is not without equity. These are both grounds of relief in chan- 
cery. Whitehead vy. Brown, 18 Ala. 682; Hair v. La Brouse, 
10 Ala. 548. But a contract will not be reformed, when it 
speaks the true agreement between the parties. Larkins v. 
Biddle, 21 Ala. 252. The mistakes or errors complained of 
are not alleged to have occurred without any fault or neglect on 
the part of the complainant. This, or something equivalent, 
should be stated in the bill. Rev. Code, §$ 2274, 2401. But 
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the defective allegation of a ground for equitable relief does 
not defeat the jurisdiction, if the party will amend his bill. 
Then, the injunction should not have been dissolved on the 
round of a mere want of equity. 

But all the allegations of the bill, upon which its equity de- 
pends, are fully, directly, and completely denied in the answer ; 
and there are no special reasons shown, and none appear from 
the case made, why the injunction should be retained. When 
this is the case, the injunction should be dissolved. Brooks v. 
Diaz §& Co., 35 Ala. 599, and cases there cited; Withers v. 
Dickey, 1 Stew. 190. The purpose of the injunction in this 
case, is to restrain the enforcement of a decree of distribution on 
a settlement of an insolvent estate. Such a decree is a judg- 
ment for the payment of a sum of money. Rev. Code, §§ 
2206, 2212. On the dissolution of such an injunction, on an 
interlocutory decree, the chancellor must require of the de- 
fendant a refunding bond, in double the amount of the sum 
enjoined, payable and approved as required by the Revised 
Code. Rey. Code, § 3437. This fully protects the complain- 
ant in such a case as this, and it does not justify the court in 
retaining the injunction, when the answer denies all the 
charges and all allegations of the bill on which the prayer for 
an injunction is founded, as is the case here. 

The judgment of the court below is reversed, and the cause 
is remanded, with instructions to the learned chancellor of that 
court to dissolve the injunction, as required by the law as ex- 
pounded in this opinion, The costs of this appeal in this court, 
and in the court below, will be paid by the appellee, said Wil- 
liam H. Walker, 


BrickELL, J., not sitting in this case, having been of 
counsel, 


Dane v. Loomis. 


Action against Sheriff, for Money claimed as Exempt. 

Exemption of officer's costs. — Fees due to a justice of the peace, as a part of the 
costs in a civil cause tried before him, may be claimed by him as exempt from exe- 
cution ; and when so claimed, the sheriff cannot retain and apply them to the sat- 
isfaction of an execution in his hands against the justice. 

APPEAL from the City Court of Mobile. 

The record does not show the name of the presiding judge. 

Boytes & OVERALL, for the appellant. 


C. W. RAPIER, contra. 
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B. F. SAFFOLD, J.— The appellant, as sheriff of Mobile 

county, badk in his hands an execution for costs against the ap- 
pellee, issued on a judgment rendered in a case in which the 
said appellee was plaintiff, and Caleb Price and others were 
defendants. There also came into his hands exec ‘utions issued 
on judgments rendered in cases of appeal from a justice’s court, 
of which the appellee was the justice of the peace, and a part 
of the money to be collected on them was costs belonging to him 
as his fees, or perquisites of office. The sheriff collected these 
costs, and applied $18.27 to the satisfaction of the execution 
first mentioned, on the 3d of March, 1873. On the 6th of the 
same month, the appellee, by proper affidavit, claimed the 
money as exempt from the payment of his debts, under the ex- 
emption article of the State constitution. Not receiving it, he 
sued the sheriff before a justice of the peace, and recovered judg- 
ment. The sheriff appealed to the city court, where, upon the 
above facts being shown, judgment was given against him. The 
appeal is from this judgment, and it is here assigned as error. 
The appellee was not the head of a family. The constitution 
says, “* The personal property of any resident of this State, to 
the value of one thousand dollars, to be selected by such resi- 
dent, shall be exempted from sale on execution, or other final 
process of any court, issued for the collection of any debt con- 
tracted after the adoption of this constitution.” The exemp- 
tion is not restricted to the head of a family, but is reserved to 
any resident owner of the property sought to be sold. 

In Morgan v. The State (47 Ala. 34), the costs in a criminal 
case were held not to be a debt, within the constitutional pro- 
hibition of imprisonment for debt. In Nelson v. The State (46 
Ala. 186), the same was held, where no judgment for the fine 
and costs had been confessed. The defendant was deemed to 
be put to his choice, whether he would pay the costs, or sub- 
mit to the imprisonment, which the law authorized as a punish- 
ment for his offence. In Chisholm v. The State (42 Ala. 527), 
the costs of a conviction under an indictment were said to be 
not covered by the governor’s remission of the fine. Section 
8534 of the Revised Code recites, “ The law of costs must be 
deemed and held a penal law, and no fee must be taken but in 
cases expressly provided by law.” The last part of this stat- 
ute explains the first part. The taking of a fee not authorized 
is made an offence. ‘The legislature, however, could not, under 
our present constitution, make the non-payment of a debt an 
offence. 

Tax fees upon suits, for the use of the State or a county, are 
imposed for purposes of revenue, and are not debts within the 
meaning of the constitutional exemption. The exemption laws 
have never been considered applicable to taxes due; and in 
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view of such construction, the constitution would have been 

more explicit, if it had designed a new rule. 

But the costs due to officers and witnesses are simply debts, — 
the compensation which they receive for service and duties they 
perform. In this case, the costs, or salary, of one officer was 
taken by another party to pay his costs or salary. Officers are 
not excluded from the exemption. If they are not, and their 
costs are, their emoluments would be no safer, after they had 
converted them into property, than before they received them, 
because they would still be costs. An unjust distinction would 
be made between their property and that of other residents, 
by treating their costs as not the subject of exemption. Any 
deprivation they may experience from not being able to collect 
their fees, consists in the difference between utter insolvency 
and the amount of exemption allowed to those from whom they 
are due. This is the case with all other creditors. Besides, 
the public might be deprived of their services, if their compen- 
sation was subject to garnishments or executions. 

There is no bill of exceptions, and the agreed facts upon 
which the case was tried, and which is copied into the tran- 
script, is no part of the record, 
The judgment is affirmed. 


Palmer v. Fitts. 


Motion for Summary Judgment against County Treasurer and Sure- 
ties on Official Bond. 


1. Amendment of notice. —In a summary proceeding by notice and motion, the 
notice, which serves the double purpose of process and pleading, is amendable un- 
der the same rules that govern the amendment of complaints in ordinary action. 

2. What claims must be presented to county commissioners. — It is not necessary 
that a claim in favor of a county solicitor, payable out of the fines and forfeitures 
in the county treasury, should be presented to the county commissioners for audit 


and allowance. 

3. Constitutionality of law appropriating funds in county treasury.— There is no 
constitutional provision, which inhibits the general assembly from appropriating 
funds in the county treasury to the payment of claims which were not chargeable 
on those funds when they were collected. 


APPEAL from the Cireuit Court of Tuskaloosa. 

Tried before the Hon. Wm. S. Mupp. 

This was a summary proceeding by notice and motion, in 
favor of P. A. Fitts, late county solicitor of Tuskaloosa county, 
against Samuel T. Palmer, county treasurer of said county, and 
the sureties on his official bond as such treasurer. The motion, 
a copy of which was served on the defendants with the notice, 
was in these words: ‘* Motion is made in this cause against the 
said Samuel T. Palmer, as treasurer of said county, and against 
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the said sureties on his official bond as such treasurer, for a 
judgment for the sum of one hundred and eighty dollars, with 
interest from the demand hereinafter stated, ten per cent. dam- 
ages thereon, and the costs of this proc eeding , upon the follow- 
ing grounds: The said plaintiff, P. A. Fitts, while he was so- 
licitor of said county, to wit, at the fall term, 1869, of the 
circuit court of said county, rendered services as such. solici- 
tor in the following criminal cases therein pending, to wit ; 
specifying the name of each case, the offence ch: ged, the con- 
viction of the defend: ant, the rendition of judgment for the 
fine and costs, and the amount of the solicitor’s fee; “and in 

each and every one of the foregoing cases, each and every de- 
fendant has been ascertained to be insolvent, by the sheriff's 
return of * No property found’ on an execution properly is- 
sued in each case against said defendants respectively, And 
the said plaintiff has filed his account for said services, as above 
set forth in each case, duly authenticated, and had the same 
recorded with and by the said county treasurer, Samuel T, 
Palmer ; and did demand of said county treasurer each of the 
aforesaid claims for services as aforesaid, to wit, on the Ist day 
of February, 1872, amounting in the aggregate to the said sum 
of one hundred and eighty dollars. And yet the said county 
treasurer did then fail to pay said claims, or any part thereof, 
and to this day has so failed, although there were then, and 
have always since been, funds in the treasury of said county, 
to pay the same; and the said claims, and each of them, in 
favor of the plaintiff as aforesaid, were allowed him against the 
said county, by an act of the General Assembly of Alabama, 
approved December 11, 1871, entitled ‘ An act to require the 
county treasurer of Tuskaloosa county to pay the fees now due 
the county solicitor of said county in certain cases.’ Therefore 
this motion.” 

The defendants demurred to the notice and motion, and as- 
signed the following causes of demurrer: ‘1. Said Hote and 
motion fail to show when the same will be heard. 2. They 
fail to aver that the fees claimed, as having been taxed an! 
the several defendants named, were lawful fees, and due said 
solicitor as such. 3. They fail to aver that it was the duty of 
the said county treasurer to pay the said several sums of money, 
upon the dem: and stated therein. 4. They fail to aver that the 
said claim sued for, or any part thereof, had been allowed to 
the plaintiff by the court of county commissioners of said 

county, before the demand made, or before m: aking this motion. 
5. They fail to show any legal right on the part of the plain- 
tiff, to proceed by motion to collect said claim. 6. They do 
not aver that there are funds in the county treasury, but of the 
fine and forfeiture fund, not otherwise appropriated, to pay 
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said claim. 7. There is no averment that no other claim pre- 
ferred by law on the 11th December, 1871, has priority over 
the claim of the said plaintiff; and no averment that said claim 
was presented under oath, as required by section 4439 of the 
Revised Code. 8. The motion shows on its face that the said 
claim accrued before the passage of the act of December 11th, 
1871; and that said services were rendered when the general 
fund of the county was not liable to satisfy such claim; and 
that said act of December 11th, 1871, is an attempt to legislate 
the county into a liability from her general funds, which did 
not exist when said services were rendered. 9. The said notice 
shows on its face that the said motion is illegal, and that the 
claim therein set forth is founded on an act which is retrospec- 
tive, and pretends to create a liability where none existed when 
said act was passed.” 

The court permitted the plaintiff to amend his notice and 
motion, by inserting after the italicized words, as above set out, 
the words * not otherwise appropriated ;” and then overruled 
the demurrer. The allowance of the amendment, to which an 
exception was reserved by the defendants, and the judgment 
on the demurrer, are now assigned as error. 


VAN Hoose & POWELL, for appellant. 
HAnrGrove & LEWwIs, contra. 


BRICKELL, J.— In a summary proceeding of this charac- 
ter, the notice serves the double purpose of process and plead- 
ing, and is amendable under the same rules governing the 
amendment of a complaint in an ordinary action. Walker v. 
Turnipseed, 8 Ala. 679; Jemison v. P. & M. Bank, 23 Ala. 
168. 

2. The claims on which the motion is founded, were due to 
the plaintiff as former county solicitor of Tuskaloosa county, 
on convictions of defendants proving insolvent. The general 
law declares that these claims shall be paid out of the fines and 
forfeitures in the county treasury. R.C. § 4343. The claims 
of State witnesses are entitled to priority of payment from 
this fund. A statement of the fees is required to be rendered on 
oath to the county treasurer, setting out the style of each case, 
and the term at which judgment was rendered. R. C. §§ 
4438-0. No other authentication or verification of such claims 
is necessary. The fines and forfeitures do not arise from tax- 
ation. The court of county commissioners has no control over 
them. No claim created by that court can become a charge on 
them. Without special legislation, such claims as are by law 
chargeable on the fines and forfeitures, are not in any event 
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payable out of the general funds of the county. In the filing 
and registration of the claims payable out of the fines and for- 
feitures, it is not necessary that they should be allowed by the 
court of county commissioners. It is only claims for which 
that court is bound to provide means of payment, and which 
are chargeable on the general treasury of the county, that must 
be pres: sented to, and allowed by the commissioners’ ecurt, be- 
fore the county treasurers can pay them. The notice was not, 
therefore, demurrable, because it did not aver these claims had 
been audited and allowed by the commissioners’ court. 

The notice would possibly be subject to some of the 
grounds of demurrer specified, if the payment of the claims 
depended only on the general law. But the general assembly, 
by a special act, required the county treasurers to pay the 
claims of the appellee out of any moneys in the treasury not 
otherwise appropriated, if the °y had been filed with the treas- 
urers. Pamph. Acts, 1871-2, p. 597. The notice alleges 
that the claims had been filed with the treasurer, and that pay- 
ment of them had been demanded, and that when such de- 
mand was made, there were funds in the treasury, not other- 
wise appropriated, sufficient for their payment. Every fact on 
which the appellee’s right of payment depends, and every fact 
necessary to put the treasurer in default, is averred. 

It is urged, however, that the special statute is without the 
legislative power, and is void. We cannot concur in this view. 
A county has some of the characteristics of a municipal corpo- 
ration; but it is rather a political organization, to which the 
State entrusts, for the public welfare, defined functions and 
powers. Whatever moneys it has the capacity of raising, for 
the payment of county claims, are held in its political, not its 
corporate capacity. These funds are raised by authority of the 
legislature ; and the purposes to which they are de voted, are of 
legislative ‘determination. No right of the citizen is invaded, 
because the legislature may, after ‘these funds are raised, uppro- 
priate them to claims not chargeable on them when they were 
collected. The law creating the fund, and directing its ap- 
propriation, is subject to repeal, alteration, or amendment, at 
the will of the legislature. The legislature had full power to 
enact the statute. It was simply an appropriation of public 
moneys, over which they have absolute control, except as qual- 
ified by express constitutional provision. ‘The act is valid, and 
under the facts stated in the pleadings, entitled the plaintiff 
toa recovery. Dillon on Mun. Cor. $$ 34-6; Police Comm’rs 
v. St. Louis, 34 Mo. 546. 

There is no error in the record, and the judgment is affirmed. 
VoL. LI. 
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Thompson’s Administrator v. Thompson. 
Petition by Widow for Allotment of Exempt Property. 


1. Widow's right to property exempt from administration. — Before the fina! set” 
tlement of the solvent estate of the deceased husband, the claim of his widow to 
the property of his estate exempted from administration is not affected by the fact 
that she has a statutory separate estate. 

2. Children’s right to exempt property. — Under the act approved April 23, 1873, 
entitled “An act to regulate property exempted from sale for the payment of 
debts,” only children under twenty-one years of age can claim an interest in the 
exempt personal property. 

3. Lrtent of exemption. — The said act of 1873, unlike the statute which it re- 
pealed (Rev. Code, § 2061), does not exempt the personal property which it re- 
serves from administration, from the claims of heirs, distributees, and legatces. 

4. Jurisdiction of probate court to allot exempt property. — Under the constitu- 
tional grant to the probate court of jurisdiction “for orphans’ business,” that 
court may entertain jurisdiction of a petition by a decedent’s widow or child, for 
the allotment and appraisement of personal property, under the act approved 
April 23, 1873, as exempt from administration. 


5. When appeal lies. — On appeal by the administrator from a decree of the pro- 
bate court, setting apart to the widow, on her petition, certain personal property 
belonging to the estate of her deceased husband, as exempt from administration 
under the act of 1878, the court said: “It would be better if such order were ex- 
ecuted and confirmed, before the appeal was taken; but, as the question is imma- 
terial in this case, we will not decide it.” 

APPEAL from the Probate Court of Mobile. 

In the matter of the estate of Drury Thompson, deceased, 
on the application of his widow, Mrs. Naney D. Thompson, 
for the appraisement and allotment to her of certain personal 
property, which she claimed as exempt from administration 
under the provisions of the act approved April 23, 1873. 
Session Acts 1872-35, p. 64. The court granted the order as 
prayed in the petition, and the administrator excepted to the 
decision ; and this decree of the court, from which the appeal 
is sued out by the administrator, is now assigned as error. 


JNO. 'T. TAYLon, for the appellant. 
Gro. N. STEWART, contra. 


B. FF. SAFFOLD, J.— The appellee, as the widow of 
Drury Thompson, of whose estate the appellant is adminis- 
trator, petitioned the probate court to order the appraisement 
of certain property of the decedent, with a view to its being 
set apart to her under the exemption law of 1872-3. The 
administrator objected, on the grounds: 1st, The applicant 
had a separate estate, greater in value than would be her 
dower interest and distributive share. 2d, The decedent left 
three children, though they were of full age, and had left the 
family, who would be entitled to share with her, if the exemp- 











494 SUPREME COURT [June Term, 
[Thompson’s Administrator v. Thompson.] 


tion is allowed. 3d, The estate would not be insolvent, if the 
property claimed was administered. 4th, The court had not 
jurisdiction to grant the relief. The children appeared 
court, and propounded their interest. ‘The court simply de- 
ereed, that, as the children had married, and left the family 
héfors the decedent’s death, they were not entitled to share 
in the exemption: and that the widow was entitled to one 
thousand dollars’ worth of the personal property of the estate, 
to be exempt from administration. The administrator appeals 
from this decision, and here assigns it as error. 

1. The separate estate of the wife has no influence on her 
claim to the exempted property prior to 2 final settlement. 
Chisolm v. Chisolm’s Ex’rs, 41 Ala. 327; Johnston vy. Daven- 
port, 42 Ala. 317; Jordon vy. Strictland, Ib. 315. 

2. Section 3 of the act * To regulate property exempted 
from sale for the payment of debts,” approved April 25, 1878 
(Acts 1872-3, p. 64), exempts from the payment of debts 
* personal property, to the value of one thousand dollars, of 
any resident of this State, after his death: ” “ Provided, such 
decedent leaves, surviving him, a widow or child.” Seetion 
12 of the same enacts, ** That any person dying, leaving a 
widow, or child, or children under the age of twenty-one years, 
members of his family ; in addition to the exemptions hereto- 
fore made under this act, there shall be exempt,” &e. (an enu- 
meration of articles) ‘all of which shall be set apart by three 
disinterested persons, to be selected, two of them by the 
widow, if there be a widow, and one by the judge of probate ; 
and if there be no widow, then by three such persons to be 
appointed by the judge of probate, and turned over to the 
fainily forever, Free from administration, or the debts of the 
deceased,” &e. Section 13 requires the executor or adminis- 
trator, after making out an inventory of the estate of any 
decedent who left surviving him a widow or minor child, to 
permit said widow, or the guardian of such child or children, 
if there is no widow, or she does not act, to select the ex- 
empted property. It provides the manner of its appraisement, 
which must be returned to the probate court with the appraise- 
ment of the residue of the estate. It vests such property in 
the widow and child, or children, in equal proportion, to be 
used by the widow, for the support of herself and the children. 
If the estate is solvent, it is to be accounted for on final settle- 
ment, as so much of the distributive shares of those who re- 
ceive it. Section 14 authorizes each of such children, leaving 
the family, to take his proportion of what may be on hand at 
the time. 

The benefits of this statute, in respect to the children, are 
clearly confined to those who are under twenty-one years of 
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age at the time of the decedent’s death. The proviso to the 
third section presents an apparent contradiction. But the thir- 
teenth section declares, expressly, in whom the property shall 
vest. The provision is small, and is for the widow and young 
children. If the estate is solvent, they account for it to the 
other heirs. The accountability is postponed to the final set- 
tlement and distribution. 

If the estate should prove to be solvent, and the widow’s 
separate estate be sufficient to exclude her from distribution, . 
the difficulty or anomaly will be no greater, than if she had no 
separate estate, and the decedent’s estate was solvent only ina 
nominal sum beyond the exempted property. In either case, 
she would be liable to refund what she had received. The 
present statute differs, in this respect, from R.C. § 2061, which 
it expressly repeals. By that statute, the personal property 
was exempt from the claims of heirs, distributees, and lega- 
tees. 

4,5. Turner’s Adin’r v. Whitten (40 Ala. 530), was a case 
like this, in the mode of proceeding. It was there decided, 
that the probate court had jurisdiction of the petition, under 
its general grant of jurisdiction * for orphans’ business.” The 
decree was in favor of the petitioner, and the appeal was taken 
by the administrator. No objection was made to the finality 
of the decree. In the cases above cited, the petitions were 
dismissed, and of course the action was final. There might 
arise questions subsequently to the order of the court granting 
the petition, which would require adjudication. It would be 
better if such order were executed and confirmed by the court, 
before the appeal was taken. But, as the question is imma- 
terial in this case, we wiil not decide it. 

The judgment is affirmed. 


Falkner v. Christian’s Administrator. 
Action on Judgment. 


1. Presumpltions in favor of judgment.— When a judgment, rendered by a court 
of general jurisdiction, is collaterally assailed, all reasonable intendments and pre- 
sumptions are indulged to support it; and whatever of doubt or ambiguity the 
record may present, is resolved in favor of the judgment. 

2. Same; judgment in favor of deceased plaintiff: — Although a judgment in 
favor of a deceased plaintiff, when it cannot by relation be referred back to a day 
previous to his d-ath, is void; yet, in an action on a judgment rendered in a suit 
by an adminis trator in his represer tative character, a suggestion on the record, 
prior to the term at which the judgment was rendered, of the plaintiff’s death, 
with leave to revive in favor of his successor when known, will be presumed to be 
a clerical error, or to have been subsequently ascertained to be unfounded in fact, 
when the record shows that the parties afterwards appeared, and that the defend- 
ant withdrew his pleas, and suffered judgment to go by nil dicit. 
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APPEAL from the Cireuit Court of Montgomery. 

Tried before the Hon. James Q. Smith. 

This action was brought by Harris Gunter, as the adminis- 
trator of A. H. Christian, deceased, against Jefferson Falkner, 
and was founded on a judgment rendered by the circuit court 
of Chambers county, in October, 1867, against said Falkner 
and one E. G. Richards, for the sum of $700.50, with costs. 
The defendant pleaded, ** in short by consent,” nul tiel record ; 
and the cause was tried on issue joined on that plea. On the 
trial, as appears from the bill of exceptions, the plaintiff offered 
in evidence a transcript, duly certified, of the judgment on 
which his action was founded. This transcript showed that 
the action was commenced by said A. H. Christian against KE. 
G. Richards, on the 31st August, 1862, and was founded ona 
promissory note executed by said Richards and Jefferson 
Falkner, who was not sued; that at the March term, 1565, an 
entry was made in the cause in these words: * The death of 
the plaintiff, Christian, is suggested, and W. B.S. Gilmer, as 
administrator, is made party plaintiff ;” that at the October 
term, 1866, the following entry was made: ‘The death of 
W. B.S. Gilmer, adm’r, is suggested, and se. fa. to the rep- 
resentatives of Christian when known;” and that on the 10th 
October, 1867, the following judgment was rendered: ** This 
day came the parties, by their attorneys, and plaintiff moves to 
amend his complaint, by adding the name of Jefferson Falkner 
as a party defendant ; which said Falkner agrees to in open 
court. And the defendants, withdrawing their plea, say nothing 
in bar or preclusion of the plaintiff's recovery. It is therefore 
considered by the court, that the plaintiff recover of the 
defendants the sum of seven hundred and 5°, dollars, his di an- 
ages in the complaint mentioned, together with the costs,” &e, 
The defendant objected to the admission of said transcript as 
evidence, because it showed no valid judgment, and beeause it 
showed that the plaintiff in the action therein mentioned was 
dead when the said judgment was rendered. The court over- 
ruled the objection, and admitted the transe ript 3 ; to which the 
defendant excepted. The court charged the jury, that, if they 
believed the evidence, they must find for the plaintiff ; to 
which charge the defendant excepted. The admission of the 
transcript as evidence, and the charge of the court, are now 
assigned as error. 


J. FALKNER, for appellant. 
ELMORE & GUNTER, contra. 


BRICKELL, J.— When judicial proceedings, in a court of 


VOL. LI 











1874.] OF ALABAMA. 497 


[Falkner v. Christian’s Administrator.] 


general jurisdiction, have ripened into a final judgment or 
decree, and are collaterally assailed, all reasonable intendments 
and presumptions are indulged to support them. Whatever 
of doubt or ambiguity the record may present, is resolved in 
favor of the validity of the judgment or decree. Otherwise, 
such judgments would lose much of their dignity and value, 
and, instead of terminating, would be often only the com- 
mencement of litigation. 

2. It is certainly true that a judgment rendered in favor of, 
or against a deceased party, and which cannnot by relation be 
referred to a previous day, is a nullity. No pleas appear in 
the record in this case; but the bill of exceptions recites, that 
issue was joined on the plea of nul tiel record. The question 
which the court was required to determine on that plea was, 
whether the record of the judgment, on which the suit was 
founded, disclosed the death of the plaintiff therein at the ren- 
dition of judgment. The suit in which the judgment was ren- 
dered, was commenced by A. H. Christian, in 1862, in the 
circuit court of Chambers county, against Evan G. Richards 
alone, founded on a promissory note, made by him and the 
appellant. At the spring term, 1863, the death of the plain- 
tiff was suggested, and W. B.S. Gilmer, as his administrator, 
was made the party plaintiff. No further proceedings appear 
until the fall term, 1566, when this minute-entry was made: 
“The death of W. B.S. Gilmer, adm’r, is suggested, and sez. 
fa. to the representatives of Christian when known.” No 
scire facias appears to have been issued; no revivor had by 
any successor of Gilmer ; no order of abatement made because 
of the want of a plaintiff. At the fall term, 1867, the aver- 
ments of the record are, that the parties appeared by attorney, 
and the plaintiff was allowed to amend his complaint, by 
making the appellant a party defendant, to which the appel- 
lant consented ; ‘‘and the defendants, withdrawing their pleas, 
say nothing in bar or preclusion of the plaintiff's recovery ;” 
and thereupon judgment was rendered against them in favor 
of the plaintiff. 

A defendant, appearing, and withdrawing his pleas, admits 
himself properly in court, and the legal liability averred in the 
complaint. Aennedy v. Young, 25 Ala. 563; Haton v. Har- 
ris, 42 Ala. 491. The suggestion of the death of the plaintiff, 
made in 1866, was not, as against the defendant to the suit, or 
as against appellant, who subsequently became a defendant, 
evidence of the death of Gilmer, or of the fact of a vacancy in 
the administration of Christian’s estate. If subsequently it 
had been proposed to make another the party plaintiff as sue- 
cessor of Gilmer, the defendants could have contested the right 
of such party, and thus had the fact of Gilmer’s death and a 
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vacancy in the administration judicially ascertained. If Gil- 
mer was in fact dead, and those representing the plaintiff 
would not admit his death, and take the steps proper to cure 
the abatement, the defendants could, by plea pus darrien con- 
tinuance, have arrested the suit, and have compelled a judg- 
ment of abatement. Hatch v. Cook, 9 Port. 177; Newman vy. 
Prior, 18 Ala. 186; Coopwood v. Taylor, T Port. 33. The 
defendants appear after this suggestion, and treat the suit as 
progressing with a proper party plaintiff ; and the appellant 
consents to be made a party defendant, withdraws all defence, 
says nothing in bar of the plaintiff's recovery, and thereby ad- 
mits himself properly in court, which he could not be, if the 
plaintiff was dead. Indulging the reasonable presumptions 
which are extended to judicial proceedings when collaterally 
assailed, the whole record is more consistent with the hypothe- 
sis, that the suggestion of Gilmer’s death was subsequently as- 
certained to be unfounded in fact, or that the entry of such 
suggestion was a clerical misprision, than that it was founded 
in truth. The circuit court did not, therefore, err in deter- 
mining the plea of nul tied record against the appellant, nor in 
charging the jury that the appellee was entitled to recover. 
The judgment is atlirmed. 


Clarke v. Clarke’s Administrator. 
Statutory Real Action in Nature of Ejectment. 


1. Estoppel against tenant from denying landlord’s title. — Where a widow, whose 
dower has not been assigned, remains in possession of her husband’s lands, and 
leases them for a term of years, and the husband’s administrator brings ejectment 
against her tenant, the latter is estopped from denying the husband’s title. 

2. What title will support action. —A bare peaceable possession, under claim of 
title, though for a less period than would bar a real action, is sufficient to support 
ejectment against a trespasser, or against a tenant who cannot dispute the plain- 
tiff’s title. 

3. Plea of not guilty ; effect of. — In ejectment by an administrator in his repre- 
sentative capacity, the plea of not guilty admits the plaintifi’s right to sue in that 
character, and renders it unnecessary for him to prove his letters of administration. 


APPEAL from the Circuit Court of Coffee. 
Tried before the Hon. J. McCALEB WILEY. 


W. D. Roserts, for appellant. 
J. E. P. FLOURNOY, contra. 
B. F. SAFFOLD, J.— The suit is ejectment by the appel- 


lee, as administrator of Samuel Clarke, against the appellant. 
VOL. LI. 














neers 





1874.] OF ALABAMA. 499 


[Toney v. Wilson.] 


Samuel Clarke entered into possession of the land in 1858, and 
retained it until his death in 1863. His widow continued in 
possession until 1867, when, not having had her dower in her 
husband’s estate set apart to her, she rented the premises to 
the defendant, for nine years. In October, 1870, the plaintiff 
commenced this suit. The defendant undertook to set up title 
in George Clarke, the father of the intestate and of himself. 
The court refused to permit him to do so, because, having ob- 
tained possession as a tenant from the widow of the decedent, 
who claimed only his title, he was estopped. 

1. This-ruling was correct. A tenant may show that the 
title under which he entered has expired, or has been extin- 
guished ; but he cannot dispute the title of his landlord, so 
long as it remains as it was when the tenancy commenced. By 
receiving possession of land from another, under a lease, the 
tenant impliedly admits that the lessor has such a title as au- 
thorized him thus to dispose’ of the premises. Randolph v. 
Carlton, 8 Ala. 606; Russell vy. Hrwin’s Adm’r, 38 Ala. 44. 

2. As to the plaintiff's right to maintain ‘this action, a bare 
peaceable possession, under claim of title, though for a less 
period than would bar a real action, without abandonment, 
will support the action against a trespasser, especially where 
there has been a descent cost. Smoot ¢ Nicholson v. Lecatt, 
1 Stew. 590. Certainly, it will do so against one who cannot 
dispute the plaintiff's title. 

3. It was not incumbent on the plaintiff, in this case, to 
prove that he was the administrator of Samuel Clarke, because 
the defendant’s plea of not guilty admitted his right to sue in 
that capacity. Worsham v. Goar, + Port. 441. 

There is no error in the record, of which the defendant has 
any right to complain, and the judgment is affirmed. 


Toney ef a/. v. Wilson. 


Motion by Sheriff for Instructions as to Application of Money on 
Executions. 


Liens of executions. — Since the adoption of the Code of 1852 (Rev. Code, 
§ 1873), a junior judgment creditor, who has kept his judgment alive by the regular 
issue of executions from term to term, is entitled to priority over senior judgment 
creditors who have suffered an entire term to elapse without the issue of an ex- 
ecution, although they may have ex<cutions in the hands of the sheriff when a 
sale is made under the junior judgment. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. JoHN ELLiorr. 
In this case, James H. Taylor, the sheriff of said county, 
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made application to the circuit court for instructions how to 
apply certain moneys in his hands, arising from the sale of 
property under sundry executions against C. V. Sayre and 
others. The sale was made on the 10th day of June, 1871, and 
the proceeds of sale amounted to #950. At the time of said 
sale, there were in the sheriff's hands the following executions 
against the defendants: one in favor of S. H. Toney, which 
was issued on the 38d January, 1871, and came to the hands of 
the sheriff on the 5th June, 1871; two in favor of George R. 
Curtis, which were issued on the 2d May, 1871, and came to 
the hands of the sheriff on the 18th May; and one.in favor of 
Archelaus Wilson, which was issued on the 28th April, 1871, 
and was received on the 8th May, 1871. Wilson’s judgment 
was rendered on the 5th April, 1870, by the circuit court of 
Autauga county, and executions on it were regularly issued 
from term to term. Toney’s judgment was rendered on the 
18th July, 1867, by the cireuit court of Montgomery; but it 
was superseded by the defendant, and earried to the supreme 
court by appeal, where it was aflirmed, with damages, on the 
11th June, 1868 ; and more than an entire term elapsed be- 
tween the issue of the alias and pluries executions. The 
judgments in favor of Curtis were rendered on the 15th March, 
186%, and executions on them were regularly issued within a 
year after their rendition ; but more tha an an entire term had 
elapsed when the last execution was issued and put in the 
hands of the sheriff. On these facts, the circuit court directed 
the money to be applied to the satisfaction of Wilson’s execu- 
tion; to which ruling and judgment the said Toney and 
Curtis each excepted, and which the ‘y now assign as error. 


Fitzpatrick & WILLIAMSON, for appellant Toney. 
MorGAan, BRAGG & THORINGTON, for appellant Curtis. 
ELMORE & GUNTER, for appellee Wilson. 


BRICKELL, J.— Prior to the Code of 1852, executions 
issuing from a court of record were liens on the goods and 
chattels of the defendants, from the day of delivery to the 
proper officer to be executed. Judgments were a lien on the 
lands of defendants from the day of their rendition. The lien 
of an execution, and of a judgment, was lost, as against a 
junior judgment creditor, if there was the lapse of an entire 
term between the issue of the original and an alias execution. 
If, however, the execution of a junior judgment creditor was 
levied, and before a sale under it the senior judgment creditor 
had execution issued and placed in the hands of the sheriff, the 
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lien revived, and would prevail over that of the junior judg- 


ment creditor. Wood v. Gary, 5 Ala. 43; De Vendell v. Doe, 
ex dem. Hamilton, 27 Ala. 156. Thus, a slothful was often 
rewarded by the diligence of a vigilant creditor. The Code of 
1852 declared the order of liens of different judgments and 
executions, and provides, “that if an entire term elapse be- 
tween the return of an execution and the suing out of an alias, 
the lien created by the delivery of the first execution to the 
sheriff is lost, but, if an alias be sued out before the lapse of 
an entire term, and delivered to the sheriff, before the sale of 
property under ‘a junior execution, the lien created by the 
delivery of the first execution must be preferred.” Comparing 
this statute with the law existing at its passage, it can but be 
construed as intending to operate, and as operating, an abroga- 
tion of the preéxisting rule, that the lien of a senior judgment 
creditor could, although an entire term had elapsed without the 
issue of an alias execution, be revived, and preferred to the lien 
of a junior judgment creditor, if an alias was issued, and was 
in the hands of the sheriff, before a sale under the junior judg- 
ment. This provision of the Code of 1852 has not been 
changed, and is now section 2873 of the Revised Code of 1867. 
Judgments were not liens under the Code of 1852. Execu- 
tions only had liens attached to them, from the day of delivery 
to the officer. If liens had been subsequently attached to 
judgments, in the absence of contrary provisions, the order of 
such liens would have been regulated by the statute to which 
we have referred. 

The appellants in this case were senior judgment creditors 
to the appellee. If they had kept alive their judgments, by 
the regular issue of execution, they would have been entitled 
to priority over the appellee. This they failed to do, and 
thereby lost the priority arising from the seniority of their 
judgments. The appellee, without the lapse of a term, caused 
executions to issue on his judgment, and to be delivered to the 
sheriff. This gave him a priority, of which the appellants 
could not deprive him by the delivery of an alias to the sheriff 
before a sale under his judgment. Such was the opinion of 
the circuit court, and its judgment is affirmed. 
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Chapman v. Gibbs. 


Petition to Chancellor for Writ of Possession to Purchaser at Reg- 
ister’s Sale. 


Purchase of lands pending suit in chancery. — When land is sold under a decree 
in chancery, subjecting it to the payment of the complainant’s debt against the 
defendant, and is bought at the sale by the complainant, who receives the regis- 
ter’s deed; and an ejectment suit is at the same time pending against the defend- 
ant by a third person, to recover the land; the chancellor will, on the petition of 
the purchaser, award a writ of assistance, to put him in possession, against a tenant 
who, pending the chancery suit, was intruded on the land by the plaintiff in eject- 
ment. 


APPEAL from the Chancery Court of Dallas. 

Heard before the Hon. CHARLES TURNER. 

This is an appeal from a decretal order of the chancellor, 
awarding a writ of assistance to the appellee, Waight E. Gibbs, 
to put him in possession of certain lands, which he had bought 
at a sale made by the register in chancery, on the 26th May, 
1873, under a decree rendered in a suit pending in said chan- 
cery court, wherein the said Gibbs was complainant, and R. M. 
Nelson, as the administrator of John D. Nance, and others, 
were defendants. The transcript contains only the petition for 
the writ, the answers of the defendants, the chancellor’s de- 
cree awarding the writ, and his subsequent decree allowing an 
appeal from that order. The chancellor’s decree recites, that 
the land was in the possession of the estate of Nance when the 
order of sale was made, and that the defendants to the peti- 
tion had brought ejectment to recover it while the chancery 
suit was pending. The decretal order, awarding a writ of 
assistance, is the only matter assigned as error. 


Gro. W. GAYLE, with S. F. Rice, for appellant. 
Pettus & DAWSON, contra. 


B. F. SAFFOLD, J.— The appellee purchased a lot of land 
at a sale made by the register, under a decree of the chancery 
court, subjecting it to the payment of a debt due to him from 
the estate of Nance, in a suit by him against the administrator 
of Nance, and others. He obtained the register’s deed, and a 
surrender of the premises from the tenant of the defendants. 
But, before acquiring actual possession, and in fact before the 
sale, but during the pendency of the suit, one Harrison entered 
on the land, as the tenant of the appellants, who were at the 
time prosecuting an action of ejectment for the recovery of the 
property, against the possession of the estate of Nance. On 
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the application of the appellee, as the purchaser, the chancel- 
lor ordered a writ of assistance to put him in possession. 

The order of the chancellor asserts the doctrine, that during 
the pendency of a suit in equity, for a specific estate in land, 
whatever interest in and to it, greater than before, a third per- 
son may acquire without privity of court, is bound by the de- 
cree, without regard to his prior right or title. For instance, 
that a claimant of land, no matter how good his title may be, 
shall not by his own act acquire possession, held adversely by 
the defendant in a suit to subject the property specifically to 
the payment of his debts, so as thereby to compel the plaintiff 
to institute another suit against him. 

We think the proposition is in accordance with the rule pro- 
nounced in Creighton v. Paine, 2 Ala. 158; Kershaw v. 
Thompson, 4 Johns. Ch. R. 609; and Murray v. Ballou, 1 
Johns. Ch. R. 566. Although these are cases of a right wholly 
acquired from the defendant while the suit was pending, the 
principle is the same in respect to any increased or additional 
right secured, or advantage gained. A _ plaintiff in ejectment 
may have the superior title; but, if the defendant be allowed 
to surrender the possession to him, or he be permitted to enter 
upon the land, when the mortgagee of the defendant is about 
to foreclose his mortgage, or to enforce his action of ejectment, 
the latter is prejudiced, by having his suit rendered nugatory ; 
and the tendency of such practice would be to bring the court 
into contempt, through the fraud and artifice of litigants. 

In this case, the appellant has virtually decided her eject- 
ment suit in her own favor, and appropriated to herself what- 
ever interest the appellee recovered in his suit, as belonging to 
the estate of Nance. This interest may eventually prove to 
be nothing; but, at the commencement of these suits, it was 
at least the possession of the property. As the appellant ac- 
quired it pendente lite, it is subject to the judgment of the 
appellee. If the appellant gains her ejectment suit, she will 
recover against the interest of the estate of Nance, and, con- 
sequently, against all that the appellee obtained by his pur- 
chase. So the litigation will be concluded by the suits already 
instituted. But, if the parties to a suit may be changed at the 
pleasure of either of them, or by the interference of others, 
there would be no end of the litigation. 

The decree is affirmed. 
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Womack v. Bird. 
Trespass for Wrongful Taking of Personal Property. 


Plea of not quilty ; what evidence admissible under. — Under the plea of not 
guilty, in an action of trespass for taking and carrying away personal property, 
the defendant cannot be allowed to prove, in mitigation of damages, or for any 
other purpose, that the act complained of was done under legal process. 


APPEAL from the Circuit Court of Greene. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Mrs. Ann M. Womack against 
William P. Bird, to recover damages for the defendant’s 
wrongful act in taking and carrying away “twelve bales of 
lint cotton, averaging five hundred pounds per bale, five hun- 
dred bushels of corn, two hundred and fifty bushels of cotton 
seed, and twenty-two thousand pounds of cotton in the seed, 
or unginned cotton.” The defendant pleaded not guilty, and 
a special plea of justification under legal process; but a de- 
murrer was sustained to the special plea, and the cause was 
tried on issue joined on the plea of not guilty. On the trial, 
as the bill of exceptions shows, the court permitted the de- 
fendant to read in evidence, against the plaintiff's objection, a 
writ of attachment issued against the estate of the plaintiff, 
returnable to the circuit court of said county; and to prove 
that the trespass complained of was the seizure of the plain- 
tiff's property by him, as special coroner, under that writ. 
This ruling of the court, to which the plaintiff excepted, is 
now assigned as error. 


WILEY CoLeMAN, for appellant, cited Ist Chitty’s Plead- 
ings, 8th edition, 502; 2 Tucker’s Com. 92; 2 Saunders on 
Pl. & Ev. 855; 2 Greenl. Ev. 671; 6 Robinson’s Practice, 
644; Davis v. Hooper, 4 Stew. & P. 231; Beatty v. Holloway, 
4 Ala. 178. 


MorGAN & JOLLEY, contra, cited Rev. Code, $$ 2639, 
2687 ; 6 Robinson’s Practice, 655; Sawyer v. Wilson, 37 Ala. 
632; 9 Conn. 148; 5 Wendell, 243 ; 6 Greenl. 423. 


BRICKELL, J. — The general rule is, that a defendant in 
an action of trespass cannot give any matter in evidence, un- 
der the general issue, which amounts to a justification or ex- 
cuse of the act complained of, or to a discharge of the trespass. 
The general issue is a mere denial of the allegations of the 
complaint. It casts upon the plaintiff the burden of proving 


that the defendant committed the act averred to be tortious. 
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The plea advises the plaintiff to come prepared only to prove 
that act. 9 Bac. Abr. 546. When the plaintiff proves the 
act, the cause of action is established. Every matter of de- 
fence, which admits the defendant to have been primd facie a 
trespasser, must be specially pleaded. 2 Greenl. Ev. 625; 
Speck v. Phillips, 5 Mees. & Welsby, 278. Under the gen- 
eral issue, the defendant cannot show, in mitigation of dam- 
ages, that the act complained of was done in obedience to a 
writ from a court of competent jurisdiction. If such is the 
fact, it is a complete justification, and must be specially 
pleaded. 1 Chitty’s PI. 500. In such case, there is no denial, 
but an admission of the allegations of the complaint, and an 
offer to show that the defendant had authority for the acts, 
which, in the absence of authority, were wrongful. Of such 
defence, the general issue gives the plaintiff no information, 
and he has not an opportunity of being prepared to meet it 
with evidence. The proposition, at last, is, although it may 
be expressed only as an offer to mitigate the damages, to legal- 
ize the act of the defendant as done under valid process, 
which, of itself, is a complete justification, and must be spe- 
cially pleaded, or established rules of pleading disregarded. 
The result generally would be, as in this case, that the defend- 
ant would, under the general issue, obtain all the benefit he 
could have derived from a special plea of justification, not only 
a mitigation of damages, but a verdict of not guilty. Coats 
v. Darby, 2 Comstock, 517. The court erred in receiving in 
evidence the writ of attachment, and the charge given was 
also erroneous. 

It is not necessary to notice the remaining question, as it 
ean scarcely arise on another trial. 

The judgment is reversed and the cause remanded. 


Gresham v. Taylor. 


Trespass for Injuries to Land. 


1. Secondary evidence of deed.— In trespass for injuries to land, which the plain- 
tiff purchased from the defendant, a mortgage of the premises, executed by the 
plaintiff to the defendant on the same day with the deed, is admissible as second- 
ary evidence of the contents of the deed, on proof of its loss. 

2. When action lies against owner for trespass by animals, — Trespass lies against 
the owner of hogs, for injuries committed by them to the lands and crops of an- 
other, although he had no notice in fact of their roving and mischievous pro- 
pensity. 

3. Damages. —In an action of trespass against the owner of hogs, for injuries 
done by them to the plaintiff’s crops, he cannot be allowed to prove what amount 
of crop he would have made without the injury; but the damages would be, per- 
haps, the value of the crops at the time of their destruction, so far as they were 
destroyed. 
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4. What are fixtures. — A gin, gin band, and roller are not fixtures, as between 
vendor and purchaser. What is a fixture, is sometimes a mixed question of law 
and fact. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. JAMES Q. SMITH. 


Warts & WATTS, with CLEMENTs & ENocus, for appellant. 
R. M. WILLIAMSON, contra. 


B. F. SAFFOLD, J.— The action is trespass for injuries to 
real property, brought by the appellee against the appellant. 
The matters particularly complained of are the destruction of 
the plaintiff's crops ; the digging up of his fruit trees, and re- 
moving the hinges of his gates, and carrying them away ; and 
the taking off of a gin, gin band, and roller. 

1. In proof of his title to the premises, the plaintiff intro- 
duced a mortgage of the same, executed by him to the defend- 
ant, from whom he purchased, as secondary evidence of his 
deed from the defendant, which was shown to be lost. There 
was no error in this, because the mortgage, bearing the same 
date as the deed, was accepted by the defendant, as accurately 
describing the property. Besides this, parol proof of the con- 
tents of the deed was adduced, corroborating the description 
contained in the mortgage. No objection was taken to the 
introduction of the parol testimony, and the mortgage was, at 
least, cumulative evidence. 

2. The injury to the crops was done by the defendant’s hogs, 
which, getting into the fields, destroyed them by rooting, tread- 
ing down, and eating them. This testimony was objected,to, 
as inapplicable to the form of action. Chitty says: ‘“ As the 
propensity of animals mansuete natura, as cows and sheep, 
to rove, is notorious, the owner is bound at all events to con- 
fine them on his own land; and if they escape, and commit a 
trespass on the land of another, unless through the defect of 
fences which the latter ought to repair, the owner is liable to 
an action for trespass, though he had no notice in fact of such 
popeity- ” 1 Chit. Plead. 82, 181. 

* 3. The damages recoverable in this action must be the nat- 
ural and proximate consequence of the act complained of as 
injurious,) 3) «W Vhat amount of crop the plaintiff would have 
made without the injury, is conjectural.) In Burton v. Holley 
(29 Ala. 318), the loss of the service of mules and laborers, and 
the cost of their maintenance, were not allowed to be proved, 
as being too remote. (The damage, except where vindictive 
or exemplary damage may be given, is confined to the actual 
loss sustained, which, in this case, would be, perhaps, the value 

VOL. LI. 











1874.| OF ALABAMA. 507 


[Perryman v. Greenville.] 
of the crops at the date of their destruction, so far as they 
were destroyed. 

4. Agin and its band, and the roller, are not fixtures. Han- 
cock v. Jordan, 7 Ala. 448. Many articles, by improvements 
in their construction, change their character in this respect. 
Whether they are fixtures or not, is not always a question of 
law. At least, the question is so dependent upon facts, as to 
be determinable as much by the common opinion respecting 
them, as by any principle of law. The court might well, in 
very doubtful cases, define as clearly as practicable what the 
law holds to be a fixture, and leave it to the jury to decide in 
the particular instance according to the testimony. 

The judgment is reversed, and the cause remanded. 


Perryman et al. v. City of Greenville. 


Action on Official Bond of Town Marshal. 


Judicial notice of charter of municipal corporation. —'The courts are bound to 
take judicial notice of the charter of a municipal corporation, and of the author- 
ity conferred by it. 

2. Averment of facts judicially known. — It is not necessary, in pleading, to aver 
facts which are judic ially known to the court. 

3. Sufficiency of complaint. — In an action by a municipal corporation, on the 
official bond of a marshal or tax-collector, for his failure to pay over moneys col- 
lected by him as taxes, it is not necessary to aver by what authority the bond was 
taken, or by what ordinance the tax was collected, or its validity. 

4. Estoppel against tax-collector from denying validity of tar. — A tax-collector, 
or other municipal officer, when sued for moneys which he has collected in his 
official capacity as taxes, and failed to pay over, cannot controvert the legality of 
- tax imposed, or the regul: rrity of the assessment. 

Internal revenue ; failure to stamp contract. — An instrument which is not 
sti ak although it comes within the provisions of the internal revenue laws of 
the United States, should be received in evidence, unless there is proof that the 
failure to stamp it was with a design to evade the payment of the stamp duty. 

6. Proof of proceedings of municipal corporation. — The book containing the 
minutes of the proceedings of a municipal corporation, is the best and only evi- 
dence to prove whether or not a claim was allowed by the council. 


APPEAL from the Criminal Court of Butler. 

Tried before the Hon. W. H. CRENSHAW. 

This action was brought by the appellee against W. D. Per- 
ryman and others, and was founded on the official bond of said 
Perryman as town marshal of Greenville, which was dated the 
18th January, 1870, and conditioned as follows: ‘* The condi- 
tions of the above obligation are, that whereas the above 
bound Walter D. Perryman has been appointed marshal of the 
town of Greenville, Butler county, Alabama, by the said cor- 
porate authorities, on the 10th day of January, A. D. 1870; 
now, therefore, the condition of the above obligation is such, 
that if the said Walter D. Perryman shall well and faithfully 
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in all things perform the duties and execute the office of mar- 
shal of said town of Greenville, and account for all moneys 
which may come to his hands, belonging to said town, during 
his continuance in said office by virtue of his said appoint- 
ment, then this obligation to be void,” &e. 

The complaint was in these words: “ The plaintiff, as suc- 
cessor to all rights, privileges, property, claims, and demands 
belonging to the town of Greenville and the corporate author- 
ities thereof, claims of the defendants one thousand dollars, 
damages for the breach of the condition of a bond, made by 
said defendants January 18, 1870, payable to the corporate 
authorities of the town of Greenville, Alabama, and their suc- 
cessors in office, in the sum of two thousand dollars, with con- 
ditions as follows,” setting it out as above. ‘ And plaintiff 
avers, that the condition of said bond has been broken, in 
this: 1. That said W. D. Perryman, as marshal as aforesaid, 
during his continuance in said office by virtue of said appoint- 
ment, to wit, on the 20th November, 1870, did collect and 
receive from divers persons, tax-payers of said town of Green- 
ville, large amounts of money, as taxes assessed by the corpo- 
rate authorities of said town, to wit, the sum of six thousand 
dollars, one thousand dollars of which said sum he has failed 
and refused, and still fails and refuses to account for, or to pay 
over to the corporate authorities of said town and their sue- 
cessors in office ; to the damage of plaintiff as aforesaid. 2. 
That the said W. D. Perryman, as marshal as aforesaid, dur- 
ing his continuance in said office by virtue of said appointment, 
did collect and receive from Martin, Rice, & Co., a firm doing 
business as merchants in said town of Greenville, to wit, on 
the 15th November, 1870, the sum of fifteen dollars ; and did 
collect and receive from J. J. Damich & Co., a firm doing 
business as merchants in said town of Greenville, to wit, on 
the 28th January, 1871, the sum of ten dollars; both of 
which said sums was received by said Perryman, as marshal as 
aforesaid as license-tax assessed by the corporate authorities of 
said town upon merchants doing business therein ; and did col- 
lect and receive from Hilary F. Oliver, the owner of a dray in 
said town, to wit, on the 26th January, 1871, the sum of 
twelve dollars, as license-tax assessed by the corporate author- 
ities of said town upon drays; all of which said sums of 
money belonged to said town, and which the said W. D. Per- 
ryman has failed and refused, and still fails and refuses to ac- 
count for, or to pay over to the said corporate authorities of 
the town of Greenville and their successors in office ; to the 
damage of the plaintiff as above stated. And the plaintiff 
claims interest on the aforementioned sums. And the plain- 
tiff avers, that the said bond, and the right of action there- 
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under, is now the property, and enures to the benefit of the 

plaintiff, under and by virtue of the 13th section of an act of 

the legislature of Alabama, entitled ‘ An act to incorporate the 

city of Greenville,’ approved the 9th March, 1871; which act, 
laintiff avers, is now in full force.” 

The defendants demurred to the complaint, and assigned 
the following as causes of demurrer: “ 1. Because the com- 
plaint does not allege by what authority or ordinance the said 
Perryman, as marshal, collected said tax. 2. Because it does 
not allege that the ordinance, or by-law, passed by the city of 
Greenville to levy and collect said tax, was published ten days 
in three public places in said town, and also in a newspaper 
within the limits of said corporation, before said taxes were 
collected ; and said complaint is insufficient without said aver- 
ments. 38. Because it does not aver that, at the time the 
town of Greenville made said contract with these defendants, 
the said town had the authority and power to make and enter 
into said contract; and the plaintiff should show by what 
statute, or act of the legislature, said town was authorized to 
contract with said defendants.” The court overruled the de- 
murrer, and the defendants then pleaded performance and set- 
off, alleging that the said Perryman had paid over all the 
money which had come to his hands by virtue of his office as 
marshal, and that the town was indebted to him for services 
rendered in the assessment of taxes ; and issue was joined on 
both of these pleas. 

On the trial, as the bill of exceptions shows, when the plain- 
tiff offered in evidence the bond on which the action was 
founded, the defendants objected to its admission, ‘ because 
it was not stamped as required by the internal revenue laws of 
the United States.” The court overruled the objection, and 
admitted the bond as evidence; to which the defendants ex- 
cepted. ‘ The plaintiff then introduced D. G. Dunklin asa 
witness, who was the clerk of the town council during the 
time said Perryman was marshal, and who testified, that he 
and A. McKellar were appointed a committee to examine the 
account of the marshal for the year 1870; and said examina- 
tion was made before the last meeting of the council; and 
that they ascertained, on said examination of the books and 
accounts of said marshal, that he was indebted to the town of 
Greenville in the sum of $262.53, after allowing him all 
proper credits. Said witness further testified, that the town 
council, at its last meeting, did not allow said Perryman the 
sum of $270 for assessing the taxes of the town in 1869; that 
said council, to the best of his recollection, refused to make 
such allowance ; also, that he, as clerk, entered the proceed- 
ings of the council upon the minutes; that he generally did 
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this at the time the same were had, but sometimes did make 
entries afterwards. The plaintiff then proposed to introduce 
the books of the town of Greenville as evidence, to prove that 
the council did not allow him for extra services in making the 
assessment of 1869, after proving, by said Dunklin, that he 
kept said books, and that they were correct. ‘The defendants 
objected to the admission of said books as evidence ; the court 
overruled the objection, and the defendants excepted.” 
The overruling of the demurrer to the complaint, and the 
several rulings on questions of evidence to which exceptions 
were reserved, are now assigned as error. 


JuDGE & HoittzcLAw, Watts & Troy, and W. A. DuKkg, 
for appellant. 


HERBERT & BUELL, with V. S. MURPHEY, contra. 


BRICKELL, J. — The city of Greenville was incorporated 
py a public sti itute, approved February 15, 1867, Pamph. 
Acts 1866-67, p. 464. Courts are bound to take judicial no- 
tice of the charter granted a municipal corporation, by the 
legislative power of vi State, and of the authority it confers, 
Case v. Mayor of Mobile, 380 Ala. 538; Smoot v. Mayor of 
Wetumpka, 24 Ala. 112. In pleading, it is not necessary to 
aver facts, of which the court takes judicial notice. The com- 
plaint was not, of consequence, demurrable, because it did not 
aver by what statute the city had authority to enter into the 
contract on which suit is brought. Nor was it necessary to 
allege in the complaint by what authority or ordinance the 
marshal collected the taxes; nor that such ordinance was reg- 
ularly adopted. The regularity of an assessment of taxes, and 
the legality of the tax imposed, are questions of concern to the 
tax-payer, who pays them, not to the collector, who receives 
them. The collector cannot retain the moneys by him col- 
lected, becauise the tax is illegally imposed, or irregularly as- 
waned. If the tax-payer submits to payment, the “only duty 
of the collector is to account and pay over to his superior. 
Boring v. Williams, 17 Ala. 510; Thompson vy. Stickney, 
Ala. 579. 

There are some well-considered authorities, holding that the 
provisions of the internal revenue laws, prohibiting the admis- 
sion in evidence of instruments not stamped, are inapplica- 
ble to the courts of the several states, but of force only in the 
courts established by the constitution and laws of the United 
States, over which the Federal legislature can legitimately ex- 
ercise control, and to which they can probably prescribe rules 
of evidence. If the operation of this law is not thus limited, 
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grave doubts of its constitutionality are entertained, and sev- 
eral courts of high authority have declared that it does not 
conform to the constitution. On these questions we shall pro- 
nounce no opinion, until it is necessary to the decision of a 
cause before us. All the authorities concur, that when there 
is no evidence that the omission to stamp was with a design 
to evade the revenue laws, the instrument is valid, and should 
be received in evidence. MeGovern vy. Halstack, 53 Penn. 
176; Tobey v. Chipman, 13 Allen, 123; Green v. Holway, 
101 Mass. 248. No evidence of such an intent was offered, 
and the court properly overruled the objection to the reading 
of the bond in evidence. 

It seems to have been a controverted question in the court 
below, whether the town council had made an allowance to 
Perryman, the marshal, for services rendered in the assessment 
of taxes. ‘The fact of such allowance was provable only by 
the records or minutes of the proceedings of the council. The 
“books” of the corporation, by which we understand the rec- 
ord of the proceedings of the council, were offered and received 
to disprove the fact of such allowance. In this, there was no 
error. ‘They were the best and only evidence of the fact that 
such an allowance had, or had not been made. 

The judgment of the circuit court is affirmed. 


+] . 
Coker v. Patty’s Heirs. 
Motion for Taxation of Costs, and Amendment of Judgment. 
1. Fees of witnesses as costs, — The fees of witnesses who attend in obedience to 


a subpcena, although they may not be examined, are properly taxed in the bill of 
costs, und must be paid by the unsuccessful party, unless it is shown that they 


were summoned unnecessarily or oppressively by the opposite party. 
2. Amendment of judgment nunc pro tunc. — A judgment cannot be amended nunc 


pro tunc by reference to an agreement of the parties, which has not been made a 
part of the record. 

APPEAL from the Cireuit Court of Cherokee. 

Tried before the Hon. Wa. L. WHITLOCK. 


TURNLEY & Son, for appellant. 
Foster & FORNEY, contra. 


B. F. SAFFOLD, J.— The appeal is taken from the judg- 
ment of the court denying relief on a motion to retax costs, 
and to amend the judgment nune pro tune, in a suit between 
these parties, in which the appellants were the defendants, and 
the judgment was against them. 
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1. The objections to the costs were, that they were excessive, 
and that fees were charged for witnesses who were not exam- 
ined. Witnesses, if they attend upon subpoena, and secure 
the proper certificate from the clerk, are entitled to pay, 
whether they are examined or not. Their attendance may be 
taxed in the bill of costs, and must be paid by the unsuccess- 
ful party, unless it is made to appear that they were summoned 
unnecessarily, or to oppress, by the opposite party. Briley v. 
Hodges, 3 Port. 335; Hill ¢ Proctor vy. White, 1 Ala. 576. 
The movants did not offer any evidence of the excess of charges, 
The court could not do otherwise than refuse the motion to 
retax the costs. 

2. The amendment of the judgment was asked to be made 
from an entry of the judge on the docket, and an agreement of 
the plaintiffs on file. The court was willing to amend by the 
entry, but refused to consider the agreement. The judgment 
sought to be amended is not set out, and nothing appears to 
make the agreement a part of the record. R. C. $$ 2807, 
2812; Deslonde & James v. Darrington’s Heirs, 29 Ala. 92. 

The judgment is aflirmed. 


Se ee 


Long v. Mobile & Montgomery Railroad Co. 


Detinue for Goods, by Consignee against Common Carrier. 


Common carrier’s lien for freight, and liability for refusal to deliver goods. — A 
common carrier has alien on the goods transported by him, for the freight due for 
the whole route, and may retain the goods until the freight is paid; but the pay- 
ment of the freight, and the delivery of the goods, are concomitant or concurrent 
acts; and if the consignee is ready and willing to pay the freight due, on having 
the goods delivered to him, and the carrier refuses to deliver them unless he will 
pay more than is due, the consignee may maintain detinue for the goods, or 


j 
| trover for their conversion, without making a formal tender, or paying the money 
Wl into court. 
i APPEAL from the Criminal Court of Butler. 
Tried before the Hon. W. H. CRENSHAW. 
j This action was brought by Isaac Long against the appellee, 
! to recover four barrels of whiskey, which were shipped to the 
‘ plaintiff from Baltimore, and transported by the defendant, as 


a common carrier, from Montgomery to Greenville ; together 
with damages for their detention. The plaintiff demanded the 
goods of the defendant's agent at Greenville, and offered to 
pay the freight on them from Montgomery to Greenville ; but 
the agent refused to deliver them without payment of the en- 
tire freight from Baltimore, which the plaintiff refused to pay, 
on the ground that the consignor had paid the freight from 
Baltimore to Montgomery. ‘The case was submitted to the 
VoL. LI. 
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decision of the judge, without a jury, and he rendered the fol- 
lowing judgment: ‘“ It appearing to the court that, at the com- 
mencement of this action, the freight on the goods from Mont- 
gomery to Greenville, amounting to five dollars and a half, 
was due and unpaid by the plaintiff to the defendant, and 
that said amount, though tendered by plaintiff to defendant 
previous to the commencement of this suit, was not paid into 
court at the commencement of the action, and has not been 
paid since ; it is therefore considered by the court, that the 
plaintiff is not entitled to recover,” &¢e. The judgment of the 
court, to which a bill of exceptions was reserved by the plain- 
tiff, is now assigned as error. 


JUDGE & HoLrzcLaw, for appellant. 
HERBERT & BUELL, contra. 


BRICKELL, J. — As a general rule, a common carrier is 
entitled to a lien for freight upon the goods carried. This lien 
extends to all the freight upon the goods throughout their 
ee which may be advanced by the last carrier. 
Redfield on Carriers, 2107 A delivery of the goods to the con- 
signee, without exacting payment of the freight, is a waiver of 
the lien. Ib. 215. Therefore, the carrier may rightfully de- 
tain the goods until the payment of freight. In general, the 
consignor is primd facie liable to the carrier for freight ; but 
an agreement, express or implied, may render the consignee 
solely, or jointly with the consignors, liable for the freight. 
Redf. on Car. 211. The delivery of the goods by the carrier, 
and the payment of freight by the consignors or consignee, are 
concomitant acts, which neither party is obliged to ‘perform, 
without the other being ready to perform the correlative act. 
Ang. Carriers, § 584. "When the party to whom the goods 
are to be delive red offers to pay the freight really due, the re- 
fusal of the carrier to deliver them is a breach of his contract, 
for which an action of assumpsit will lie ; and all that it is neces- 
sary for the consignee to prove, in support of the action, is his 
readiness to pay the freight, the demand of the goods, and the 
refusal of the carrier to deliver them. The general rule then 
obtains, applicable to contracts on concurrent considerations, 
or for the performance of concomitant acts, that the plaintiff, 
suing for the defendant’s non-performance, is bound only to 
aver and prove his readiness to perform, and the defendant’s 
refusal of performance on his part. Adams v. Clark, 9 Cush. 
215. No formal tender of the freight really due is necessary, 
to put the carrier in default. The ‘offer of performance by the 
consignee, accompanied with evidence of his readiness to per- 
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form, is all that is necessary. Ib. Redf. Carriers, 217. After 
the plaintiff offers to pay the freight really due, and shows his 
ability to pay, the detention of the goods is not only a breach 
of the carrier’s contract, but a conversion, or wrongful detainer, 
authorizing the consignee to sue in trover or detinue, at his 
election. If he resorts to either of these actions, he is bound 
only to the measure of proof he must have made if he had sued 
in assumpsit for a breach of the contract. Adams v. Clark, 
supra. 

The judge of the criminal court was of the opinion, and so 
ruled, that, although the plaintiff before suit brought had ten- 
dered the defendant the freight really due, and demanded the 
goods, he could not maintain this action, because he had not 
paid the money into court. This ruling is erroneous, and the 
judgment must be reversed, and the cause remanded. 


Doe, ex dem. Hudgens v. Jackson. 


Ejectment by Ward against Purchaser at Guardian’s Sale. 


1. Sale of infant’s lands by guardian, under order of probate court ; when title 
passes to purchaser. — When an infant’s lands are sold by his guardian, under an 
order of the probate court, for reinvestment (Rev. Code, § 2436), the title is not 
divested out of him, until the court has ordered a decd to be made to the pur- 
chaser, and a conveyance has been actually executed to him; and until the title 
has been thus divested, the infant may recover in ejectment against the purchaser, 
notwithstanding the confirmation of the sale, and the payment of the purchase- 
money. 

2. Same; description of lands in petition; notice of sale. —If the petition for the 
sale avers the ownership of the lands to be in the infant, and shows that they are 
situated within the county, this is sufficient to sustain the jurisdiction of the court, 
without a designation of the township and range, or other description ; and when 
the jurisdiction of the court has attached, the validity of the sale is not affected, 
when collaterally assailed, by the fact that only three wecks’ notice of the sale, in- 
stead of forty days, was required to be given. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by B. F. Hudgens against Mark 
Jackson, to recover the possession of the following lands, as 
described in the complaint: ‘ thirteen and one-fourth acres off 
of the southwest quarter of the northwest quarter, and twenty- 
six and two-thirds acres off of the southwest quarter of the 
northwest quarter, and the southwest quarter of the northwest 
quarter, and the northwest quarter of the northwest quarter, 
and the northeast quarter of the northwest quarter, and the 
southeast quarter of the northwest quarter, and the northwest 
quarter of the southeast quarter, and the northeast quarter of 
the southwest quarter, all in section twenty-one (21), and the 
northeast quarter of the southwest quarter of section twenty- 
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two (22), in township twelve (12), range eighteen (18),” in 
Montgomery county ; and was commenced on the 24th Janu- 
ary, 1872. ‘On the trial,” as the bill of exceptions recites, 
“the plaintiff proved title to the land sued for, and possession 
thereof, in his ancestor; also, the death of his said ancestor ; 
that plaintiff was his only heir-at-law, and went into the pos- 
session of the land by his guardian, William W. Ringstaff ; 
and that he (plaintiff) was twenty-four years old at the time 
of the trial. ‘The defendant pleaded the general issue, and set 
up title to the land under a purchase at a sale made by said 
Ringstaff, who was, at the time of said sale, and prior thereto, 
plaintiff's guardian in the probate court of Montgomery ; and 
that said sale was made under an order of said probate court, 
and the purchase-money paid, and conveyance by said guar- 
dian, as shown by a transcript of the proceedings in said pro- 
bate court, hereto attached as Exhibit 1. The defendant 
proved, that the lands sued for in this action were the same 
lands sold by said Ringstaff as guardian, and conveyed to de- 
fendant ; and defendant disclaimed title to and possession of the 
lands sued for, except the land conveyed to him, as shown by 
said transcript ; and he set up and proved no other title than 
that derived from the sale under said order, and his continued 
adverse possession under said purchase. This was all the evi- 
dence; and the court thereupon charged the jury, at the re- 
quest in writing of the defendant, that they must find for the 
defendant, if they believed the evidence ; to which charge the 
plaintiff excepted.” 

The transcript attached to the bill of exceptions, marked 
* Exhibit 1,’ does not contain the guardian’s petition for the 
sale ; but the order of the court made on the filing of the peti- 
tion, dated January 3, 1860, recites that the guardian came on 
that day, ‘and filed his petition, alleging that the said minor 
owns the following real estate, situated in the county of Mont- 
gomery, to wit: the N. W. } of the S. E. 4 of section 21, con- 
taining 39 acres; the N. E. 3 of the S. W. 3 of section 21, 
containing 39.94 acres ; the N. E. 3 of the S. W. 4 of section 
22, containing one hundred acres ; and the N. W. 4 of section 
21, containing one hundred and sixty acres. The petitioner 
further alleges, that it would be to the interest of said minor to 
sell the same, and invest the money in personal estate, or put it 
out at interest.” The order then appoints the 15th February, 
1860, for the hearing of the petition, and directs notice to be 
published for three weeks, and to be given personally to 
Charles B. Scott, ** who has the custody of said ward.” 

After two continuances, the petition was heard on the 4th 
April, 1860, when the following decree was rendered: “ It ap- 
pearing to the court that Charles B. Scott, who has the cus- 
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tody of said minor, has had notice of this application for more 
than ten days; and it appearing to the court from the evi- 
dence of John Hudgens and Curtis Hudgens, two respectable 
and truthful witnesses, that it would be to the interest of said 
minor to sell said land, and to invest the money in other prop- 
erty, or loan the same at interest; it is therefore ordered, 
adjudged, and decreed, that W. W. Ringstaff, guardian as 
aforesaid, proceed to sell, at the house of Charles B. Scott, on 
a credit until the Ist January, 1860 (?) with interest from 
date, the following land, to wit: N. W. } of 8. E. 4 of section 
20; N. E. 3 of S. W. 4 of section 21; N. E.3 of 8. E. 2 of 
section 22, and N. W. j of section 21; first having given no- 
tice of the time and place of said sale, by advertisement for 
three weeks in some newspaper published in the county of 
Montgomery ; purchasers giving notes, with two approved se- 
curities. Ordered, also, that the guardian make return of said 
sale to this court within sixty days.” 

On the 30th July, 1860, the guardian made his report of the 
sale, stating that the sale was made, after due notice, on the 
22d June; that Mark Jackson had become the purchaser at 
the sale of twenty-six and two-thirds acres “of the S. W. 4 of 
the N. W. 4 of section 21, T. 12, R. 18,” at the price of $7.25 
per acre, amounting to $210; and that he had executed his 
promissory note for that sum, with W. H. Thompson and John 
Hudgens as sureties. The report was ratified and confirmed 
by the court, and ordered to be recorded. The transcript con- 
tains reports by the guardian of the payment of the purchase- 
money by other persons who became purchasers at the sale, 
the confirmation of those reports by the court, and orders to 
the guardian to make conveyances to them ; but the only order 
in reference to the purchase by Mark Jackson, in addition to 
those above set out, is dated the 21st January, 1864, and is in 
these words: “ This day came W. W. Ringstaff, and made the 
following report, to wit: that Mark Jackson became the pur- 
chaser of twenty-six and two thirds acres of the S. W. 1 of the 
N. W. } of section 21, T. 12, R. 18, in said county, at $7.25 
per acre; all of which was approved by the court of probate 
of said county; and that Mark Jackson been the purchaser. 
Which said report is approved, and ordered to be recorded.” 

The charge of the court is now assigned as error. 


FirzpAtTrick & WILLIAMSON, for appellant. 
Watts & Troy, contra. 
B. F. SAFFOLD, J. — In this action, the issue is, whether 


the title to the land was divested out of the plaintiff, by a sale 
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of it made by his guardian, under an order by the probate court, 
and vested in the defendant as the purchaser. The petition for 
the sale is not set out, but the orders in reference to it recite, 
as its jurisdictional alleg: ation, that it would be to the interest 
of the minor to sell the land, and invest the proceeds in per- 

sonal estate, or on loan. It is contended for the plaintiff, that 
the property was not sufficiently described in the petition, on 
account of the omission of the township and range, or other 
more definite location, although the section and its proper sub- 
divisions, and its situation in Montgomery county, are stated. 
Another objection, made to the validity of the sale, is, that 
three weeks’ public notice, instead of forty days, was ordered. 

The bill of exceptions speaks of a conveyance made to the 
defendant by the guardian, and refers to an exhibit of the pro- 

ceedings in the probate court as showing it. The exhibit 
shows “the sale to the defendant, and its confirmation, and a 
report of his having paid the purchase-money. But it contains 
no order to make titles; and no deed from the guardian is 
found in the transcript. 

1. It was very clearly decided in Bonner v. Greenlee (6 Ala. 
411), that the title of the heir-in-law is not divested by an ad- 
ministrator’s sale, without a decree directing the title to be 
conveyed, and an actual conveyance. The guardian’s author- 
ity over the real estate of his ward is no greater in this respect 
than an administrator's. A purchaser of land cannot defeat 
ejectment by his vendor, who retained the title, notwithstand- 
ing his payment of the entire purchase-money. Collins v. 
Robinson, 33 Ala. 91. Without regard to the equity of the 
case, the legal title must control the judgment in this action. 
It was not proved to have passed out of the plaintiff. 

2. The averments of the petition, of the ownership and 
situation of the land in Montgomery county, gave jurisdiction 
to the court having charge of the guardianship. No mistake 
was made in the land sold, as appears from the report of the 
sale. The notice given of the sale was a mere irregularity. 
Satcher v. Satcher, “41 Ala. 26; R. C. § 24386. 

The judgment is reversed, Pe the cause remanded. 
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Powell v. Young. 


Statutory Real Action in Nature of Ejectment, by Mortgagee against 
Purchaser from Mortgagor. 


Authentication of transcript of record. — The city court of Montgomery hav- 
™ ‘succeeded to the jurisdiction of the former county court, the clerk of that court 
is the legal custodian of the records of the former court, and authorized to certify 
transcripts of them. 

2. Judgments rendered during recent war.— Following the decision of the su- 
preme court of the United States in the case of Horn v. Lockhart (17 Wallace, 
570), this court now holds, that judicial proceedings, had in a court of this State 
during the recent war, so far as they did not impair, or tend to impair, the su- 
premacy of the United States government, or the just rights of citizens under the 
constitution, are valid. 

3. Admissibility of parol evidence to show mistake in mortgage.— When a secured 
debt is incorrectly described in a mortgage, or the relation of the parties to it is in- 
correctly stated, parol evidence is admissible at law, as against a stranger, to 
identify the debt. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by John Powell against Leopold 
Young, to recover a city lot in Montgomery, together with 
damages for its detention; and was commenced on the Ist 
November, 1872. The cause was tried on issue joined on the 
plea of not guilty. It was admitted that the lot belonged to 
John W. Gordon, on the 15th March, 1861. The plaintiff's 
title was founded on a mortgage, executed to him by said 
Gordon on that day, to secure him against liability as surety 
for said Gordon on certain bills of exchange, one of which was 
described in the mortgage as follows: “ also, a bill of exch: ange 
for $5,651.25, dated on “the 12th day of March, 1861, due at 
sixty days after date, drawn and indorsed by said Powell, and 
accepted by me,” said Gordon. The mortgage conveyed five 
slaves, and several city lots, as to all of whie th, exe ept the lot 
now sued for, the mortgage was released and entered of record 
as satisfied ; and the condition was in these words: ‘* But, 
should default be made by me in the payment of said bills of 
exchange, or either of them, as they respectively fall due and 
become: payable, and they (or either ‘of them ) are sued to judg- 
ment against him, the said John Powell; ” “then, and in that 
event, the said Powell, his heirs, administrators, or assigns shall 
have the power and authority to take the said property, real 
and personal, into his or their possession,” &e. 

On the trial, as the bill of exceptions shows, for the purpose 
of proving default in the payment of one of the secured debts, 
and the happening of the contingency provided against by the 
mortgage, the plaintiff offered in evidence a tr: inseript from the 
records of the late county court of Montgomery, duly certified 
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by the clerk of the present city court, showing a judgment 
against said Powell, rendered by said county court in Sep- 
tember, 1862, in an action founded on a bill of exchange for 
$5,651.25, drawn and accepted by said John W. Gordon, and 
indorsed by said Powell, dated the 12th March, 1861, and 
ayable sixty days after date. The bill of exceptions states, 
that the plaintiff offered this evidence “in connection with 
proof that said Gordon and Powell were both resident citizens 
of said county of Montgomery on the 15th March, 1861, and 
also at the time said judgment was rendered ; and that the bill 
of exchange, on which said judgment purported to be rendered, 
was one of the bills of exchange described in said mortgage ; 
and that the books purporting ‘to contain the records of said 
county court are now in the office of the clerk of the city court.” 
The defendant objected ‘to the admission of said transcript, 
offered as aforesaid ;” the court sustained the objection, and 
excluded the transcript; and the plaintiff excepted. The 
plaintiff then offered in evidence “the original record of said 
judgment,” in connection with the same proof as before; and 
then ‘* the said transcript as an examined copy of said record,” 
in connection with the same parol proof; but the court 
rejected the evidence in each instance, and the plaintiff ex- 
cepted. In consequence of these rulings of the court, the 
plaintiff was compelled to take a nonsuit, which he now moves 
to set aside, assigning as error the rulings of the court to 
which, as above stated, he reserved exceptions. 


ARRINGTON & GRAHAM, for appellant. 


STONE & CLOPTON, contra. 


BRICKELL, J.— The condition of the mortgage, under 
which appellant claims the right of entry and possession of 
the premises in controversy, is, that if the mortgagor made 
default in the payment of either of the bills of exchange, of 
which appellant was his accommodation drawer or indorser, 
and he should be sued to judgment thereon, then he should 
have the right to enter into possession and make sale of the 
premises mortgaged. To prove default, and the happening of 
the event on which the right of entry and possession depended, 
the appellant offered in evidence tr: unscripts of judgments ren- 
dered against him as indorser, and the mortgagor as drawer, 
of one of the bills of exchange, payment of which was se- 
cured by the mortgage. These judgments were rendered in 
1862, in the county court of Montgomery county. The ap- 
pellee objected to the admission in evidence of these judg- 
ments, and the objection was sustained. 
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1. The transcript of the record of the judgments was prop- 
erly certified by the clerk of the present city court of Mont- 
gomery, which has succeeded to the jurisdiction of the former 
county court. He is the legal custodian of the records of that 
court, authorized to certify them, and to his certificate of them 
the verity should be accorded, which is accorded to his certifi- 
cate of the records of the present city court. 

2. The judgments were not void. They were the judg- 
ments of a court of competent jurisdiction, rendered on the 
appearance, and without objection from the mortgagor or 
mortgagee. In Randolph v. Baldwin (41 Ala. 305), it was 
decided, that the court in which these judgments were ren- 
dered, was constitutionally established ; and that the ordinance 
of the convention of 1865 (Ordinance No. 26) cured any ob- 
jection which could be taken to its judgments because of their 
rendition while the State was in hostile relations to the fed- 
eral government. Whether such is the effect of that ordi- 
nance, is not now a question of practical importance. The su- 
preme court of the United States, in the recent case of Horn 
v. Lockhart (AT Wall. 570), in passing upon judicial proceed- 
ings had in a court of this State during the recent war, de- 
celared their validity and efficacy, when they did not impair, 
or tend to impair, the supremacy of the national authority, or 
the just rights of citizens under the constitution. In Tarver 
v. Tankersley, at the present term, this court announced its 
determination to follow the rule thus prescribed. The rendi- 
tion of these judgments fixed the liability of the mortgagor 
and of the mortgagee, and gave rise to the contingency, on 
the happening of which depended the right of entry upon, 
and possession of the mortgaged premises. The court be- 
low, therefore, erred in not receiving in evidence the tran- 
scripts of these judgments. 

3. If the bill of exchange, on which the judgments were 
rendered, was misdescribed in the mortgage, or the relation of 
the parties to it was not properly stated, parol evidence was 
admissible, to show that it was the debt intended to be se- 
cured. Graham v. Lockhart, 8 Ala. 5; Posey & Coffee v. 
Decatur Bank, 12 Ala. 802; Morrison v. Taylor, 21 Ala. 
779; Donald & Co. v. Hewitt, 33 Ala. 534. 

The circuit court erred in its rulings, and the judgment of 
nonsuit is set aside, and the cause remanded. 
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Sumner v. Cooke. 
Detinnue for Watch and Chain. 


Competency of wife as witness for husband. — In detinue against the husband, for 
a watch and chain, which his wife received from the plaintiff in pawn or pledge, 
as a security for money loaned by her to him, his wife is a competent witness for 
the defendant, to prove what contract she made with the plaintiff, and that she 
acted as her husband’s agent in making it. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. JAMES Q. SMITH. 


Rice, Jonres, & WILrY, for appellant. 
SANFORD & MOSES, contra. 


3. KF. SAFFOLD, J. — The appellee sued the appellant in 
detinue, to recover a wateh and chain, with some trinkets at- 
tached, which she gave to his wife, in pledge or pawn for fifty 
dollars borrowed. The defendant offered his wife as a witness 
for him generally, and especially to prove what contract she 
made with the plaintiff, and that she loaned the money as his 
agent. The court ruled that she was an incompetent witness 
in the case, because of her relationship to the defendant. 

The competency of husband and wife to prove the agency 
of either for the other, in suits by or against them, is explicitly 
declared in Robison v. Robison, 44 Ala. 227, and Lang Vv. 
Water's Admr, 47 Ala. 624. Section 2704 of the Revised 
Code relieves the incompe tency, so far as affected by interest, 
or being a party to the suit. The only remaining disability, in 
civil cases, arises from the unity and confidence of their rela- 
tion. It would be as wrong to make them reveal their private 
conversations, as admissions against interest, as it would be to 
charge them with their thoughts. The line of separation be- 
tween the testimony which they may or may not give, as 
affected by this consideration, is incapable of expression defi- 
nite enough for a rule. The circumstances of each case must 
afford the test of admissibility, and, in almost every instance, 
they will give plain and correct indication. 

In this case, no advant: wwe to the defendant is shown, which, 
if reversed, would entitle him to object to the witness. No 
greater danger exists of disturbing the relation, or of biasing 
the testimony, than in the case of ‘parent and child. Besides, 
it cannot be that truth and domestic peace are incompatible, 
or that they are better cherished under a seen of testi- 
mony than as the fruits of virtue. 

The judgment is reversed, and the cause remanded. 
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McGehee v. Harrison. 


Action on Promissory Note, by Assignee against Maker. 


1. Set-off. — The validity of a debt as a set-off is determined, not by its consid- 
eration, but by the relation of the parties to it; and when it is asserted against a 
partnership consisting of only two partners, or ‘against their assignee, its validity 
is not affected by the fact tha: it was contracted “with them when doing business 
together as another partnership. 

2. General charge on evidence. — When the evidence is conflicting as to any fact, 
which is material to the determination of the cause, a general charge in favor of 
either party is erroneous. 


APPEAL from the Cireuit Court of Lowndes. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Edmund Harrison against 
Albert G. McGehee, and was founded on the defendant's 
promissory note for $140, dated the 30th April, 1862, and 
payable one day after date, to Shular & Ardis. The record 
does not show what pleas were filed. ‘On the trial,” as 
appears from a paper which, though not signed by the presid- 
ing judge, is, by consent, incorporated into the transcript as a 
bill of exceptions, the plaintiff having read in evidence the 
note on which the suit was founded, ** the defendant testified, 
as a witness for himself, that he became, about the year 1860, 
accommodation indorser for Shular & Ardis, the payees of the 
note sued on, on a bill of exchange for $10,000; that he after- 
wards paid said bill of exchange; that he had been repaid a 
large part of the money so paid by him, but there still re- 
mained due to him from said Shular & Ardis, on account of 
said payment, more than enough to pay the note here sued on; 
and that the note sued on was given by him to said Shular & 
Ardis for merchandise purchased from them, and had no refer- 
ence to any other transaction. He testified, also, on cross-ex- 
amination, that there had been, before the making of said bill 
of exchange, a mercantile and warehouse firm in Montgomery 
by the name of John H. Murphy & Co., which was composed 
of said Shular, Ardis, and John H. Murphy; that said Shular 
and Ardis, after the death of Murphy, continued the business 
as surviving partners, under the name of Shular & Ardis; 
that he had been liable on accommodation paper for said John 
H. Murphy & Co., and part of the consideration of said bill of 
exchange was this liability, while another part was a new one, 
moving from said Shular & Ardis; that he had instituted a 
suit in “chancery against said Shular, Ardis, and the represent- 
atives of John H. “Murphy, to subject the property of each of 
said parties to his claim on account of the payment of said 
bill; and that he realized by said suit a large part of the 
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money thus paid by him, but leaving a balance due as above 
stated. D. H. Shular was then introduced as a witness, and 
testified, that the whole of said bill of exchange was a renewal 
of a debt of John H. Murphy & Co., on which the defendant 
was bound as an accommodation party; that Shular & Ardis 
were doing business under that name when said bill of ex- 
change was given; that sufficient property was sold under 
defend: int’s said chancery suit, and sufficient funds were real- 
ized, to meet and liquidate all their liabilities, and leave a con- 
siderable surplus ; that if defendant did not get his full claim, 
the same was received and not accounted for by the receiver 
appointed in said cause, and was never returned to Murphy’s 
estate, nor to Shular & Ardis; and he denied that Shular : 
Ardis owed defendant anything on account of said bill of e 
change. Said witness further testified, that Shular & ae 
became voluntary bankrupts under the bankrupt law of 1867, 
and were discharged from their debts; that the note here sued 
on was surrendered by them in bankruptcy, sold by their 
assignees, and purch: ised by the plaintiff ; also, that Shular & 
Ardis, after defendant. had filed his said bill i in chancery, com- 
menced and carried on a new business, but in the same name, 
and composed of the same individuals; that their business was 
the same as that of the old firm, and earried on at the same 
place, but he considered it a new partnership; and that the 
note sued on was contracted and made after the commence- 
ment of the new business, and after the property had been 
sold under the defendant's bill in chancery. This being sub- 
stantially all the proof, the court charged the jury, at the writ- 
ten request of the plaintiff, that they must, if they believed the 
evidence, find for the plaintiff, for the amount of the note, 
with interest.” The charge of the court, to which the defend- 
ant excepted, is now assigned as error. 


Stone & CLOPTON, for appellant. 
R. M. WILLIAMSON, contra. 


BRICKELL, J.— The acceptor of a bill of exchange con- 
tracts, absolutely and unconditionally, that he will pay the bill 
upon due presentment at maturity. As to the payee and in- 
dorser, he is the principal debtor, bound to the same extent as 
the maker of a promissory note. If an indorser is compelled 
to pay the bill, it is not thereby extinguished, and his right of 
action against the acceptor converted into an action for money 
paid. He is remitted to his original title, and stands as if he 
had never parted with the bill. If Shular & Ardis were the 
acceptors of a bill of exchange, of which the defendant was the 
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payee and indorser, and the defendant paid this bill, it became 
in his hands a valid set-off to any debt due from him to them 
If his debt was not evidenced by negotiable paper, the set-off 
is operative against any transferree of Shular & Ardis, to the 
extent to which it would have operated against them when 
notice of the transfer was given. It matters not what was 
the consideration of the bill of exchange, or of its acceptance, 
so long as thereby the relation of the payee and the acceptor 
was not ch: anged. It may have been an antecedent debt of 
John H. Murphy & Co., of which firm Shular & Ardis were 
surviving partners; or it may have been wholly or partially 
founded on a new consideration. It is not the consideration of 
the debt, but the relation of the parties to it, that determines 
its validity as a set-off. Nor is it material that Shular & 
Ardis, after the acceptance of the bill, or after its payment by 
the defendant, considered themselves as forming a new partner- 
ship, with which the debt claimed of defendant was contracted. 
No notice of this new partnership, if it was formed, was given 
to defendant ; and if notice had been given him, the partner- 
ship was composed only of individu: ls who were jointly and 
severally liable to him on the bill of exchange. If Shular & 
Ardis were the plaintiffs in this action, the debt due by their 
acceptance of the bill could be set off against them, though 
after the acceptance they had formed a new partnership, not 
having a new member, with which the debt claimed of defend- 
ant was contracted. The rule certainly is, that a set-off, to be 
valid, must be due to or from the same persons in the same 
right. The debt is considered as due in the same right, when 
the plaintiff can sue, and the defendant be sued, in their own 
names, without spec ifying any representative character, and 
the party to the suit has a lien upon, or a legal right to the 
applic ition or distribution of the fund when collected. A sur- 
viving partner may sue or be sued in his own name, and debts 
due to or from him in his own right may be set off against 
debts due to or from him as surviving partner. J/i/ler v. 
Franklin Bank, 1 Paige, 544; Waterman’s Set-off, 173. In 
that case, the pi arty suing, or sued, is the same individual, 
against or by whom the set-off is preferred ; and hence it is 
allowed. So, if Shular & Ardis were here plaintiffs, the set- 
off preferred would be against the same individuals who were 
suing. The right of set-off, under our statute, exists against 
the plaintiff, to the same extent to which it existed against 
Shular & Ardis. The charge of the circuit court is not main- 
tainable, then, unless there had been clear and uncontradicted 
evidence that the bill of exchange had been paid to the defend- 


ant. On this point, the evidence was by parol, and was con- 
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flicting ; and it has been too often ruled by this court, to be 
regarded as an open question, that when the evidences of a fact 
material to the determination of the cause is conflicting, a 
general charge of the character given by the court is erro- 
neous. The  judement i is reverse d, and the cause remanded. 


Moore v. Faggard et al. 


Bill in Equity to establish Equitable Set-off against Judgment at Law. 


Equitable set-off against judgment ; diligence required of plaintiff.— The de- 
fendant in a judgment at law, rendered by default, in favor of a partnership, can- 
not have relief against it in equity, on the ground that the plaintiffs were in fact 
not partners, but joint creditors, who were insolvent, and against whom he had 
separate debts, unless he shows some sufficient reason w hy he failed to defend at 
law, or to invoke the aid of equity before judgment. 


APPEAL from the Chancery Court of Hale. 

Heard before the Hon. A. W. DILLARD. 

The bill in this case was filed, on the 4th July, 1873, by 
Mark D. L. Moore, against R. D. Faggard, Wiley Reed, and 
Henry Lavender, and sought to enjoin a judgment, which the 
said defendants, suing as partners under the firm name of R. 
D. Faggard & Co., had recovered against the said Moore, in 
the circuit court of said county, on the 3d April, 1875. The 
judgme nt was by default, and was founded on a contract for 
work and labor done by the plaintiffs for said Moore in build- 
ing a house in Newbern. The bill alleged, that the said de- 
fe ndants were not in fact partners in ‘building the house, 
though they were jointly and equally inter ested in the con- 
tract ; that the complainant, while they were engaged in doing 
the work, furnished provisions and materials to Peach of them, 
on the faith and credit of his interest in the contract, for 
which several amounts they were separately indebted to him, 
and that each of them was insolvent. The chancellor sus- 
tained a demurrer to the bill for want of equity, because the 
complainant showed no reason why he had not defended the 
action at law, or filed his bill before the rendition of the judg- 
ment; and his decree is now assigned as error. 


W. & J. Wess, for appellant. —1. The complainant could 
not have asserted his defence at law. Waterman on Set-off, 
262; Pierce & Baldwin v. Pace & Co.,1 Porter, 232; Tay- 
as v. Bass, 5 Ala. 111; Sheppard v. Shelton, 34 Ala. 65 7 

The mutual ovedite existing between the parties, aa ‘the 
Rei ‘'y of the plaintiffs in “the judgment, both of which 
facts are admitted by the demurrer, make a clear case for 
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equitable relief. 2 ey s Equity, $$ 888, 1485 5, 1437; Kerr 
on Injunctions, 67, § 6; White v. Higgins, 52 Ala. 425; Rail- 
road Co. v. Lthodes, 8 Ala. 221; French v. Garner, 8 Porter, 
549; Lindsay v. Griffin, 2 Paige, 582. 


CoLEMAN & SEAY, contra.— The defendant in the action 
at law eS have denied the partnership by a sworn plea, 
Rev. Code, § 2684; Bell v. Rhea, Conner, & Co., 1 Ala. 88. 
His failure to do so was gross neglige nce, and thes judgment 
concludes him. Bell v. Crosby, 4 Ala. 575. The fact of the 
partnership being conclusively established, the bill shows no 
ground for equitable relief. Waterman on Set-off, 428,'§ 383 ; 
Mc Kinley v. Winston, 19 Ala. 301; 2 Blackf. 849; 6 spe 
220; 4 John. Ch. 11; 2 Sumner, 409; 5 Mason, ‘ 201; 
Jonn. 221; 38 Md. Ch. Dee. 65. As to the failure to defend 
at law, see, also, Pearce v. Montgomery Iron Works, 32 Ala. 
68; Nelms v. Prewitt, 37 Ala. 390; Taliaferro v. Br. Bank at 
Montgomery, 23 Ala. 755; McCollum vy. Prewitt, 37 Ala. 572. 


B. F. SAFFOLD, J.— The appellant, in his bill, alleged 
that the appellees, suing as a partnership under the firm name 
of R. D. Faggard & Co., had recovered a judgment by de- 
fault against him for work and labor done in building a house. 
He claimed that they were not partners, but joint creditors of 
himself, and that they separately owed him accounts nearly or 
quite equal to the amount recovered by them, and were insol- 
vent. The chancellor, on demurrer for want of equity, dis- 
missed the bill, because he showed no reason why he had not 
applied for relief before the rendition of the judgment, which 
now estopped him from denying the partnership of the de- 
fendants. 

It is not at all improbable that the complainant might have 
had a case for equitable relief, if he had applied for it before 
the judgment at law. A joint debt may in equity be set off 
against a separate debt, where there is a clear series of trans- 
sotions, establishing that there was a joint cre me given on ac- 
count of the separate debt. 2 Story’s Ea. Jur. $143 37. But 
the individual debt of a member of a ot ar is not a set- 
off to a debt due the partnership. Pierce & Baldwin v. Pass 
§ Co., 1 Port. 232. It is possible it might be in equity, if it 
were shown that the partnership was not insolvent, and that 
the individual member was. But no such state of facts is alleged 
in the present bill. 

Where a party, after judgment at law, seeks its injunction, 
on grounds known to him before, he must repel negligence, or 
want of diligence on his part. He ought not to let the suit at 
law proceed to judgment, when he knows he has an equitable 
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defence against it. He is especially not entitled to relief after 
judgment, when that judgment, rendered by a court of com- 
petent jurisdiction, establishes facts preclusive of his right to 
relief. Such judgment is as conclusive as any other, and can 
only be set aside on the ground of fraud, accident, or the act 
of the opposite party. Brickell’s Dig. p. 666, § 376; Isbell v. 
Morris, Bell, & Co., 1 Stew. & Port 41; MeCollum v. Prew- 
itt, 87 Ala. 575. The complainant assigns no reason whatever 
why he suffered the Judgment to go against him. 
The decree is affirmed. 


Note BY Reporter.— The appellant’s counsel having 
filed an application for a rehearing, the following opinion was 
delivered in response to it. 


B. F. SAFFOLD, J. — The legal defence, which the appel- 
lant lost by neglecting to defend the suit at law, is the non- 
partnership. ‘The partnership of the plaintiffs in that suit is 
now established against him, by the judgment of a court of 
competent jurisdiction, and he has nothing to say why he suf- 
fered it to be done. The allegation of the bill, that the plain- 
tiffs in the action at law were each equally interested, and 
entitled to receive one third of the price of doing the com- 
plainant’s work, is not equivalent to an averment that the 
partnership owed no debts of any description to anybody. 

A rehearing is denied. 


Small v. McCalley. 
Application for Probate of Will. 


1. Billjof exceptions; execution of.— A paper copied into the transcript, pur- 
porting to be a bill of exceptions, but without the signature of the presiding judge, 
who certities that he refused to sign it because it was not correct, and which is not 
established in this court as a bill of exceptions, cannot be considered as a part of 
the record for any purpose, and errors cannot be assigned upon it. 

2. Propounding will for probate; practice. — An application for the probate of a 
will may be made verbally, or in writing ; and though the better practice is to re- 
quire it to be in writing, yet this is matter of discretion with the court to which 
the application is made; nor can this court revise the action of the probate court 
in striking from the files a demurrer to a written application. 


APPEAL from the Probate Court of Madison. 

In the matter of the petition of Alfred MeCalley, propound- 
ing for probate a certain paper writing as the last will and testa- 
ment of Emeline Robinson, deceased. The petition was in 
writing, and a demurrer was interposed to it by John Small, as 
contestant, who specified several causes of demurrer. The 
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court struck the demurrer from the files on motion of the pro- 
ponent; and the parties then proceeded to a trial by jury as to 
the validity of the will, which resulted in a verdict establish- 
ing it. A paper is copied into the transcript, which purports 
to be a bill of exceptions ; but it is not signed by the presiding 
judge, and he certifies, beneath it, that he refused to sign it 
because it was not correct. In this paper it is stated, that the 
contestant excepted to the action of the court in striking his 
demurrer from the files, and to several rulings on questions of 
evidence during the trial ; and these several rulings are now 
assigned as error. 


JOHN D. WEEDEN, for appellant. 
W. M. Lowe, contra. 


BRICKELL, J. — The several assignments of error, founded 
on the paper transcribed in the record, purporting to be a bill 
of exceptions, cannot be considered. The judge of probate 
refused to sign that paper, and certifies that he refused because 
it does not truly recite the facts occurring on the trial, or the 
rulings of the court. No application has been made to estab- 
lish it as a bill of exce ptions. Not being signed by the judge, 
or established in the mode prescribed by the statute, it does not 
form part of the record, and errors cannot be assigned on its 
statements. 

The remaining assignments of error relate to the action 
of the court in striking out a demurrer to the application of 
the appellee for the probate of the will. An application for the 
probate of a will may be made verbally, or in writing. It has 
often been said by this court, that it was the better practice to 
require it to be made in writing. The requisition, however, 
is matter of discretion, in the court of probate, which we can- 
not control. If the court deems the application sufficient to 
eall into exercise its jurisdiction to take probate, the only 
power this court has is to correct any error or irregularity, 
which may intervene in its exercise. Whether the application 
is verbal or written, and however insuflicient it m: ay be, if 
tested by the rules applied to pleading, the proponent is bound, 
on the hearing, to make proof of every fact essential to the 
validity of the instrument propounded, and of every fact on 
which the jurisdiction to take probate depends; so that the 
character of the application is unimportant, and cannot possibly 
prejudice the interests adverse to the will. The action which 
the court would take on the appellant’s demurrer, was a mat- 
ter resting within its discretion, and the exercise of that dis- 
cretion we cannot revise. The decree is affirmed. 
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Bozeman v. Rushing. 


Action on Promissory Note, by Payee against Maker. 


Compromise of pending suit, as consideration of note.—In an action on a prom- 
issory note, given in compromise and settlement of a pending attachment suit 
against the maker, which was founded on a debt for the loan of Confederate money 
and the price of corn sold and delivered, the defendant cannot defeat a recovery 
on account of the invalidity of the Confederate money as a consideration. 


APPEAL from the Circuit Court of Hale. 

Tried before the Hon. M. J. SAFFOLD. 

This action was brought by James M. Rushing against Jo- 
seph L. Bozeman and James A. Bozeman, and was founded on 
the defendants’ promissory note for $350, dated the 8th Janu- 
ary, 1867, and payable to the plaintiff on the Ist January, 
1868, with interest from date. The record does not show what 
pleas were filed. On the trial, as is shown by the bill of ex- 
ceptions, after the plaintiff had read the note in evidence, 
Joseph L. Bozeman, one of the defendants, was examined as a 
witness for the defendants, and testified as follows: ‘* Prior to 
the execution of said note, defendants were indebted to plain- 
tiff for Confederate money, or treasury-notes, loaned to them 
by him at different times hotweet the 7th July, 1863, and the 
29th January, 1865, amounting in the aggregate to about 
$4,500, and also for four cribs of corn, supposed to contain 
about one thousand bushels, sold by him to defendants at 
per bushel, which was its true value; and there was a dispute 
between them as to the amount of corn in the cribs, the de- 
fendants claiming that there were sixty or seventy bushels less 
than re presented by plaintiff at the time of the sale ; and plain- 
tiff had sued defendants by attachment. On the day said note 
was executed, the defendants made out a statement of the sev- 
eral items of this indebtedness, reducing the Confederate money 
loaned to its value in gold, and adding the value of the corn as 
claimed by them, in all amounting to $1,800, and offered to 
pay plaintiff that amount in full satisfaction of his said de- 
mands. Plaintiff declined this proposition, but offered to 
receive $1,850, in full payment of his claims, and to dismiss 
said attachment suit at defendants’ costs. Defendants agreed 
to this, and thereupon paid plaintiff $1,500 in cash, and exe- 
cuted the note now sued on, for the balance; and _ plaintiff 
thereupon dismissed said attachment suit, as agreed on.” This 
being all the evidence, the court thereupon charged the jury, 
at the request of the plaintiff, that they must find ‘for the plain- 
tiff if they believed the evidence. The defendants excepted 
to this charge, and they now assign it as error. 

VOL. III. 34 
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WALLER, P1TTMAN, & WALLER, for appellants. 


CoLEMAN & SEAY, contra. 


B. F. SAFFOLD, J.— The charge of the court was cor- 
rect. Giving up a suit, or any equivalent proceedings, insti- 
tuted to try a question, the legal result of whieh is doubtful, is 
a good consideration for a promise to pay a sum of money for 
an abandonment thereof. Inequality of consideration does not 
constitute a valid objection, if there be an actual controversy, 
of which the issue may fairly be considered by both parties as 
doubtful. 1 Parsons on Contracts, m. p. 426, 427; Maull vy. 
Vaughn, 45 Ala. 134. Notwithstanding Confederate money 
loaned entered into the consideration of the note in suit, the 
corn purchased constituted the largest proportion of the con- 
sideration, and the dismissal of the attachment suit was an es- 
sential part of it. Curry v. Davis, 44 Ala. 281. We have 
not held Confederate money to be an illegal consideration, viti- 
ating contracts into which its use entered, on the ground of 
public policy. The judgment is attirmed. 


Hemingway v. Garth. 


Action for Damages for Wrongful and Malicious Attachment. 


1. Sccondary evidence of judicial proceedings before justice of the peace. —When 
the original papers, in judicial proceedings before a justice of the peace, are lost, 
they not being matters of record, secondary evidence of their contents is admissible. 

2. Examination of witness. — A party may ask his own witness, whether he has 
not, on a former occasion, made statements inconsistent with his testimony on the 


trial. 
3. Error without injury in ruling on evidence. —If the court erroneously rules, 


that a party cannot ask his own witness whether he has not made former state- 
ments inconsistent with his testimony on the trial; and the record shows that, not- 
withstanding the ruling of the court, the witness answered the question in the neg- 
ative, and his answer went to the jury without objection, —this is error without 
injury. 

4. Giving charge as asked, but in connection with general charge. — When the 
court, after having given a general charge to the jury, gives a special charge at the 
request of one of the parties, the special must necessarily be considered by them in 
connection with the general charge ; and the court may so instruct them. 


APPEAL from the Law and Equity Court of Lawrence. 

Tried before the Hon. JAMES 5. CLARK. 

This was an action on the case to recover damages for the 
wrongful and malicious suing out of an attachment, and was 
instituted by Edward Garth against G. G. Hemingway. The 
defendant pleaded, that the attachment was not sued out 
wrongfully, maliciously, nor without probable cause ; and the 
cause was tried on issue joined on that plea. The attachment 
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was sued out before one W. J. Gibson, a justice of the peace, 
and was returnable before him; and the court allowed the 
plaintiff, after proving by said Gibson the loss of the original 
papers in the attachment suit, to prove by him the contents of 
the attachment, affidavit, and bond; and to the admission of 
this evidence the defendant reserved an exception. 

“ After the plaintiff had closed his testimony, the defendant 
introduced Wesley Garth as a witness, who had been sum- 
moned both by the plaintiff and the defendant, and, during his 
examination, asked him this question: ‘Did you not swear, on 
the trial of the case between G. G. Hemingway and E dward 
Garth, before the justice of the peace, that neither you nor 
said Hemingway had given conse nt for Edward Garth to re- 
move his cotton from [le smingway’s place?’ ‘The plaintiff, by 
his counsel, objected to the “defendant asking his witness this 
question, with the remark, ‘You are not going to discredit 
your own witness, are you?’ The court sustained the ob- 
jection, and plaintiff's (2) counsel duly excepted to the action 
of the court; but, before the court could prevent, the witness 
answered in the negative, and the answer went to the jury.” 

‘ After the testimony was closed, the court charged the jury 
orally ; and after the general charge, the defendant’s counsel, 
among other written charges, requested the court to instruct 
the jury, that if said Hemingway had probable cause for be- 
lieving that Garth was fraudule ntly removing his property, 
they must find for the defendant. The court gave this charge, 
and wrote across it the word * Given,’ with his signature ; but 
went on to make some qualifying remarks about the written 
charge ; and to this action of the court the defendant duly ex- 
cepted. The only qualification of the charge referred to was, 
that it was given in connection with the general charge.” 

The rulings of the court to which, as above stated, excep- 
tions were reserved by the defendant, are now assigned as error. 


JOHN PHELAN, and J. C. BAKER, for appellant. 
R. O. Pickert, contra. 


BRICKELL, J.— To support the plaintiff's action, it was 
necessary to give evidence of an attachment, affidavit, and 
bond, corresponding substantially with the averments of the 
complaint. The affidavit was made before a justice of the 
peace, and the attachment was returnable before him. The loss 
of the original having been proved, the plaintiff was entitled 
to give second: ary evidence of them. Ware v. Robertson, 18 
Ala. 105; Bullock v. Ogburn, 18 Ala. 346. 

2,3. In the case of Campbell y. State (23 Ala. 76), this 
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court, after a careful examination of the authorities, arrived at 
the conclusion, that it is competent for a party to inquire of his 
own witness whether he had not made statements contradictory 
of, or inconsistent with, the evidence he has given on the trial. 
It is not an objection to such evidence, that it has a tendency 
to impeach the witness. Such is the tendency of other evidence 
establishing the facts which the testimony of the witness may 
have tended to disprove, yet it is the clear legal right of the 
party to introduce such evidence. The question propounded to 
the witness by the defendant was not subject to the objection 
interposed, and the court erred in sustaining it. It was, how- 
ever, error without injury, as the bill of exceptions discloses 
that the witness answered the question negatively, and his an- 
swer went to the jury. No evidence contradictory of the wit- 
ness’ answer was offered. 

4, The court gave the written charge requested by the ap- 
pellant, not qualifying it otherwise than by the remark to the 
jury, that it was to be taken in connection with the general 
charge. When the court gives the jury a general charge, and 
additional charges are given at the request of either party, it is 
certainly true that the general and special charges are to be 
considered in connection; and it is proper for the court so to 
state, lest the jury should be misled. No injury can result to 
either party by the instruction. Scott v. State, 37 Ala. 117. 

The judgment is atlirmed. 


Lomax v. Spear & Thomason. 


Action for Unlawful Detainer of Lands, 


1. Bankruptcy as defence. — The bankruptcy of the defendant in an action of 

unlawful detainer, pending an appeal by him to the circuit court, pleaded puis 
darrein continuance, 1s no bar to the action, although the plaintiff has regained the 
possession of the premises, and the action is only prosecuted for the damages and 
costs. 
2. Regaining possession by plaintiff.— If the plaintiff in an action of unlawful 
detainer regains the possession of the premises, pending an appeal by the defend- 
ant to the circuit court, the defendant can only take advantage of this, if at all, ly 
a plea puis darrein continuance. 


APPEAL from the Cireuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Mrs. Caroline Lomax against 
Spear & Thomason as partners, to recover the possession of 
storehouse in Montgomery, which the defendants had rented 
from the plantiff, and held over after the expiration of their 
term ; and was commenced before a justice of the peace, in 
October, 1865. The justice rendered judgment for the plain- 
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tiff, and the defendants carried the case by appeal to the cir- 
cuit court, but did not supersede the judgment. In the circuit 
court, at its June term, 1872, the defendants pleaded, ‘in 
short by consent, that since the commencement of this suit, to 
wit, on the Ist day of May, 1872, defendants have been and 
were adjudicated and declared bankrupts by the district court 
of the United States for the middle district of Alabama, and 
have been regularly and duly discharged by the said court.” 
The plaintiff demurred to this plea, on the ground that bank- 
ruptcy was no defence to the action. -The bill of exceptions 
recites that, before and on the argument of the demurrer, ‘ it 
was admitted that the plaintiff, shortly after the commence- 
ment of the proceedings in the cause, entered upon and took 
possession of the premises sued for, and has ever since held 
possession of the same ; and that the only question to be dis- 
posed of, if the plaintiff should succeed in the cause, was, what 
the amount of damages should be for the detention of the 
premises while they were detained.” The court overruled the 
demurrer, and, on the plaintiff declining to take issue on the 
plea, rendered judgment against her for the costs; and this 
judgment and ruling of the court is now assigned as error. 

The cause was submitted at the June term, 1873. On the 
6th June, 1874, an opinion was delivered, affirming the judg- 
ment of the court below ; and on the 21st July, 1874, an ap- 
plication for a rehearing was overruled, with costs. On a sec- 
ond application for a rehearing, on a subsequent day of the 
term, the Morag? herewith printed was delivered by BRICKELL, 
J., from which SAFFOLD, J., dissented, as shown by his die. 
senting opinion herewith published. In October, 1874, an ap- 
plication for a rehearing having been filed by the appellee's 
counsel, the former opinions were withdrawn, and the cause 
was held under advisement until the January term, 1875, 
when the last opinion was delivered by MANNING, J., in which 
the whole court concurred. 


Warts & Troy, JupGE & HOLTzcLAw, for appellant. 
W. P. Cutmton, with SANFoRD & MOSES, contra. 
(No briefs have come to the hands of the Reporter.) 


BRICKELL, J.—In the absence of statutory provisions, 
after the expiration of a tenancy by its own limitation, the 
landlord’s right of possession becomes complete, and he may at 
once exercise it by a peaceable entry _ the premises. If 
the tenant refuses peaceably to quit, the landlord must not re- 
sort to force, but must invoke a legal remedy. The common- 
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law remedy was by an action of ejectment. Taylor on Land- 
lord and Tenant, § 698. In such action, damages, or the value 
of the use and occupation of the premises during the continu- 
ance of the tortious holding, were not recoverable. A subse- 
quent action of trespass quare clausum fregit, after the recovery 
in ejectment, was the only remedy. Sedgwick on Damages, 
131. 

The common-law remedies were dilatory, subjecting the 
landlord to inconvenience and injury, and inducing tenants to 
disregard the fealty due the landlord. To heal these defects in 
the common law, a summary remedy is provided by our stat- 
utes for the expulsion of the tenant. It is declared, an unlaw- 
ful detainer is when one has lawfully entered into possession 
of lands or tenements, and refuses, after the termination of his 
possessory interest, to deliver, on demand in writing, posses- 
sion to any one lawfully entitled thereto. R.C. § 8300. The 
remedy prescribed is a proceeding before a justice of the peace, 
and is summary. R. C. §§ 3302-10. An appeal to the cir- 
euit court from the selina nt of the justice is authorized. If 
the appeal is taken by the defendant, the execution of the writ 
of restitution is not suspended, unless he gives bond with 
sureties, in the penalty of twice the value of the yearly rent of 
the premises, conditioned to pay the plaintiff all such damages 
as he may sustain by the prosecution of the appeal. If the 
judgment of the justice is affirmed, the circuit court must ren- 
der judgment against the appellant and his sureties, for the 
value of the rent of the premises pending the appeal. R.C. 
§§ 3514-16. 

A discharge in bankruptcy is not pleadable in an action ex 
delicto, unless, perhaps, in an action for the wrongful taking 
or conversion of personal property. ‘The form of the action is 
the decisive test of the propriety of the plea. Groodtitle v. 
aren, Douglass, 562; Williams v. Dickens, 5 Iredell (Law), 
259; Kellogg v. Schuyler, 2 Denio, 73. In Goodtitle v. 
North, supra, the action was trespass for mesne profits, and a 
plea of bankruptcy was interposed, and held bad, Lord Mans- 
field saying, that the form of action is decisive. 

The statutory proceeding for an unlawful detainer is but a 
substitute for the common-law remedy by ejectment. The 
right to recover rent accruing, pending an appeal, is intended 
to avoid the multiplicity of suits, and the delay in the enforce- 
ment of the right, which was consequent upon the common- 
law remedy of trespass quare clausum, for mesne profits. The 
statute works no change in the character of the plaintiff's cause 
of action, nor in the nature of the defendant’s liability. 

The holding over, after the expiration of the tenancy, is not 
under any contr: act, but in violation of the contract under which 
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the tenant entered. It is not by the permission of the land- 
lord, for he warns the tenant to quit, by notice in writing. 
The tenancy is dissolved ; the contract creating it has expired ; 
the subsequent holding by the tenant is of his own wrong, in 
defiance of the right of the landlord ; and when he is compelled 
to resort to a legal remedy for the ouster of the tenant, the 
cause of action has every element of tort, and not one of con- 
tract. ‘The damages which may be recovered on appeal, as inci- 
dental to the aflirmance of the judgment in favor of the plain- 
tiff, is the value of the use and occupation pending the appeal, 
and are the mesne profits, which would otherwise be recover- 
able only in trespass. 

To the statutory action, bankruptcy is not a defence. The 
action is for a tort, —is ex delicto, not ex contractu. 

The cireuit court erred in not sustaining the demurrer of 
appellant to the appellees’ plea of bankruptcy ; and for that 
error, the judgment is reversed, and the cause remanded. 


B. F. SAFFOLD, J. (dissenting). — At this term, it was 
first decided in this case, that the damages recoverable from a 
tenant, holding over after the termination of his lease, and 
demand for possession, in an action of unlawful detainer, apart 
from the judgment of restitution of the property, is provable 
against his estate in bankruptcy, and therefore barred by his 
discharge. On a second application for rehearing, this ruling 
has been set aside, and a judgment is rendered to the contrary. 
I dissent from this latter judgment, and reassert the correct- 
ness of the former, for the following reasons : — 

The appellant recovered a judgment, in October, 1865, 
against the appellees, in an action of unlawful detainer before 
a justice of the peace. The latter appealed to the circuit 
court. No special damages were claimed, and the writ of 
restitution was not suspended. On the trial de novo in the 
circuit court, the defendants pleaded that, since the last con- 
tinuance, they had obtained their discharge in bankruptcy. 
In connection with this plea, it was admitted by the plaintiff, 
that she had obtained possession of the property before the 
adjudication of bankruptcy, and that the suit was continued 
solely for the recovery of damages and costs. The court sus- 
tained the plea over a demurrer for its insufficiency. 

The bankrupt law of 1867 is the first of its kind in the 
United States, and I believe in England, which allows to be 
proved demands * for unliquidated damages arising out of any 
contract or promise.” $19. Its 21st section forbids a cred- 
itor, whose debt is provable, to proceed to final judgment in 
any other court against the bankrupt, without leave of the 
bankrupt court. Its 34th section discharges the bankrupt 
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from all debts, claims, liabilities, and demands, which were, or 
might have been, proved against his estate in bankruptcy, ex- 
cept those enumerated and reserved in the 33d section. The 
purpose of the bankrupt law was to restore an insolvent toa 
position of civil and social usefulness. This could only be 
accomplished by infraction of the pecuniary demands of others 
upon him. Under the act of 1867, every debt, judgment, or 
other liability, proved, or provable against his estate, is released 
except those ‘mentioned in the 33d section, which are provable, 
but not discharged. Demands for personal torts and some 
others have, by judicial construction, been made provable after 
judgment ascertaining the amount of damage, and are held to 
be discharged, if proved. 

The court holds the form of action decisive of the provabil- 
ity of the demand, under the authority of Goodtitle v. North, 
Douglas Rep. 562. In that case, bankruptey (Stat. 5 Geo. 2 
‘ap. 30) was held to be no plea in bar to an action of tres- 
pass for mesne profits. W hy ? Lord Mansfield said, because, 
‘**when damages are uncertain, they cannot be proved under a 
commission of bankruptcy.” Ashurst, J., said: * The plaintiff 
goes for a compensation in damages, the amount of which is 
uncertain, and cannot be sworn to before the commissioners, 
but must be ascertained by a jury upon all the circumstances.” 
Buller, J., said: ‘* The damages here are as uncertain as in an 
action of assault.” No such difficulty can arise under our 
present act, unless, perhaps, in case of special damage, which 
is not alleged in this case. Section 19 provides: “If any 
bankrupt shall be liable for unliquidated damages, arising out 
of any contract or promise, or on account of any goods or chat- 
tels wrongfully taken, converted, or withheld, the court may 
ause such damages to be assessed in such mode as it may 
deem best, and the sum so assessed may be proved against the 
estate.” 

Is the form of action decisive of the merits of the plea? 
Chitty says, the action for mesne profits ‘is ix form an action 
of trespass vi et armis, but in effect to recover the rents and 
profits of the estate.” 1 Chit. Plead. 193. Shall the creditor 
decide, at discretion, his debtor’s right of release, if he can 
possibly sue him in a particular form of remedy? Or, is it 
the privilege of the debtor to be released, if his liability is 
capable of being proved? I take it, that neither of these 
propositions is entirely true, but that the sound doctrine is, if 
the demand is usually or frequently regarded and treated in 
law as one arising out of a contract or promise, express or im- 
plied, it is provable, and consequently barred by the discharge. 
Trespass quare clausum fregit, for the recovery of mesne prof- 
its from a tenant holding over, is as obsolete as an action on 
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the case including assumpsit. Assumpsit, debt, and covenant 
have long been held appropriate remedies against a tenant who 
holds over after a notice to quit. 1 Chit. Plead. 112, 344, 107, 
106, 53; Dubois v. Van Orden, 6 Johns. 105. The action for 
use and occupation is expressly given by statute for the recov- 
ery of double rent, when a tenant, after —_— holds over 
without the consent of his landlord. R. C. § 2607. The sum- 
mary statutory remedy by unlawful detaine : is no repudiation 
of the contract feature of the holding. The thing recovered is 
the value of the use and occupation, which implies a contract 
or promise of the tenant to px vy suc th value. 

In Crosby v. Wentworth (7 Metealf’s Mass. R. 10), which 
was under the bankrupt law of 1841, the plea of bankruptcy 
was held not to bar the recovery of the premises. The court 
said, the damages were not settled by the judgment. It is well 
known that the act of 1841 was confined to debts technically, 
and that the prejudice against it caused congress speedily to 
repeal it, and the courts greatly to restrict its A ation. In 
Williamson v. Dickens (5 Tredell’s N. Car. R. 25! 9), the court 
held implied trusts, such as those of agents, factors, &c., not to 
be included in the fiduciary debts excepted from discharge 
under the law of 1841, because ‘it could not have been the in 
tention of the national legislature, in passing an act with a 
view to the relief of bankrupt debtors, so to restrict its opera- 
tion.” But, it held the form of the action decisive of the 
effect of the bankrupt’s discharge, on the authority of Goodtitle 
v. North, supra. The defendant was said not to owe such a 
debt as compelled the plaintiffs to prove it under the com- 
mission. The form of the action was set against the effect of 
the recovery, the substance of the demand, in construing a law 
designed to free an insolvent person from responsibilities from 
which, perhaps, he could never escape during his life, but 
which would effectually exclude him from business and useful- 
ness. I hold the certificate of discharge to be a bar to any 
demand which the holder is at liberty to prove, in the interest 
both of the creditor and the debtor. 


MANNING, J.— This was an action of unlawful detainer, 
brought for a store-house in Montgomery by appellant against 
appellees. From a recital in the record it appears that, not 
long after the suit was brought, the plaintiff in it took posses- 
sion of the premises sued for, and has ever since had possession 
of them, and that it was agreed by the parties that the suit 
should not be further prosecuted, except to recover damages 
for the time plaintiff had been kept out of possession. The 
appellees pleaded, puis darrein continuance, their discharge 
under the bankrupt law from their debts; to which appellant 
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demurred. But her demurrer was overruled, and judgment 
was rendered for defendants below. 

With the opinion heretofore read as that of the majority of 
the court, holding that a plea of discharge as a bankrupt is not 
a good defence in an action of unlawful detainer, we are satis- 
fied. A similar decision was made by the supreme judicial 
court of Massachusetts, in Crosby v. Wentworth (7 Mete. R. 
10), in reference to a discharge under the bankrupt act. of 
1841 ; which, so far as the action of unlawful detainer is con- 
cerned, was not different from the act now in force. 

But it is urged that, even if it be conceded that the decision 
made upon the demurrer should not be disturbed, yet appel- 
lant, by taking possession of the premises sued for, had * fal- 
sified her writ, and thus the suit was by her own act abated. 
Some old cases are referred to as authorities to this effect. To 
a similar argument made in he case of Croshy v. Wentworth, 
supra, Shaw, C. J., replied: *“ As to the effect of the plain- 
tiff’s entry and taking possession of the premises, pending the 
appeal, the court are ” of opinion, that if the defendant could 
take advantage of it at all, it must be by a plea puis darrein 
continuance ; and not having been so pleaded, at the first term 
after the entry was made, it is no bar to a judgment. The 
rule upon which the defendant relies is strictly teclmical, and 
a technical answer is therefore sufficient.””. So we might say in 
this cause, since no such plea of entry and possession was inter- 
posed by the defendants below. The agreement of record was 
only an admission of certain facts, that dispensed with the 
necessity of proving them. 

But it is proper to say, further, that in order to avoid multi- 
plicity of suits, it is the policy of our law to encourage the prae- 
tice of assessing the damages to which the owner of property 
may be entitled for being deprived of the possession and enjoy- 
ment of it, in the same suit in which the possession of the 
property itself is sought to be recovered. It is expressly pro- 
vided by sections 3312 and 5316 of the Revised Code, that 
this may be done in the action of unlawful detainer. And 
the observations and reasoning of CHILTON, J., on this subject, 
in Doe, ex dem. Kennedy v. Holman et al. (19 Ala. R. 784), 
are as applicable to this action as to that of ejectment. 

The application for a rehearing is denied, 
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Doe, ex dem. Robinson v. Quinlan. 


en by Wife's Heirs, against Purchaser from Husband and Wife. 


Appointment of trustee. — On the death of a trustee, appointed by deed, the 
sional court had power in 1844 to appoint another in his place. 
2. Title accruing to vendor after conveyance to purchaser. — A title which accrues 
to the vendor after he has executed a conveyance to the purchaser, eo instanti 
enures to the benefit of the purchaser, 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Mrs. Mary Jane Robinson 
against John Quinlan, to recover several city lots in Mont- 
gomery, and was commenced on the 27th May, 1872. On the 
trial, as the bill of exceptions shows, the case was submitted to 
the jury, under the charge of the court, on an agreed state- 
ment of facts, one = ig as follows: On and before the 31st 
December, 1859, Mrs. Sarah H. Carpenter was seized in 
fee of the lots in sonteoveeny ; and on that day, in contempla- 
tion of her marriage with Thomas H. Welsh, an ante-nuptial 
contract, or deed of marri: ige settlement, was executed by and 
between her, said Welsh, and Peyton Bibb as trustee, which, 
after reciting the intended marriage, and describing all the 
property, r al and personal, of which she was then seized and 
possessed, including the lots now sued for, proceeded as fol- 
lows: ‘* Now it is hereby agreed between the parties aforesaid, 
that for and in consideration of the said marriage, and the sum 
of one dollar paid by the said Peyton Bibb, that from and im- 
mediately after the said marriage shall be solemnized, he, the 
said Peyton Bibb, shall and will stand seized of the foregoing 
described premises and property, to the uses, trusts, and pur- 
poses hereinafter mentioned, and none other — that is to say, 
in trust to permit the said Thomas Welsh and Sarah H., his 
wife, during their joint lives, to possess, live in, and oecupy 
the foregoing described premises, and to possess and control 
the services of the said slaves, free and clear from all interrup- 
tion; and, should the parties so choose, to rent the said prem- 
ises, and to hire the said slaves, he, the said Bibb, shall rent 
and hire the same, and account therefor to the said Sarah H. 
during the joint lives of the said Thomas and Sarah; and if 
the said Thomas Welsh should survive the said Sarah, and 
have issue by her, then in trust to permit the said Thomas 
Welsh to enjoy the said premises and slaves in the most useful 
and beneficial manner for the maintenance and support of the 
said Thomas and the said issue, without the said Thomas being 
at any time accountable to any person for the said rents and 
profits; and after the death of ‘the said Thomas and Sarah, in 
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trust for the children of the said marriage, in equal shares, as 
tenants in common, in fee simple; and if there zs no children, 
then in trust to discharge the bequests the said Sarah H. may, 
by will, or any instrument in writing, direct; and should the 
said Sarah survive the said Thomas, i in trust for her and the 
said issue, in such manner as she, the said Sarah, may direct ; 
and should the said Sarah H. survive the said Thomas, and 
there be no issue living, then in trust to reconvey all the prop- 
erty and interests herein described to the said Sarah H., free 
of all incumbrances, or subject to the will or any other instru- 
ment made by the said Sarah H.; and in default of issue, or 
any instrument, then to convey said premises and interests to 
the next of kin of the said Sarah H. It is also agreed, as 
stipulations of this marriage contract, that the property herein 
conveyed shall not at any time be liable for the debts of the 
said Thomas Welsh, nor subject to sale or disposal by him ; 
that for the individual debts of the said Sarah H. the said 
property shall be liable, be the same due, or falling due. It is 
further stipulated, that the said Peyton Bibb, if requested by 
the said Sarah H. in writing thereto, shall have power to sell 
and dispose of all or any of “the trust property herein enumer- 
ated, and to vest the proceeds in such property as the said 
Sarah H. may direct; it being understood, that the proceeds 
of any such sale, or any property purchased therewith, shall 
be and remain subject to all the trusts herein expressed, in the 
saine manner as the property is now subject thereto. In testi- 
mony,” &e. 

This instrument, which was signed by all the parties, and 
attested by two witnesses, was ac cknowledged by the parties, 
on the 31st January, 1840, before a justice of the peace, and 
duly recorded in the proper office in Montgomery. The mar- 
riage between the said parties was solemnized a few days after 
the execution of this instrument, and they lived together as 
husband and wife, 1 in said county, until the death of the ; sald 
Thomas Welsh in 1865. In 1844, said Peyton Bibb having 
died, the cireuit court of Montgomery, at its fall term, made 
an order appointing said Thomas Welsh as trustee in his stead 
under the marriage settlement. On the 24th March, 1863, 
Mrs. Welsh executed a request and direction in writing to her 
said husband, as trustee, to sell the lands in controversy to 
Arthur Connell * for the sum of twenty thousand dollars, to 
be paid in Confederate treasury-notes, and to execute titles in 
fee as such trustee, with covenants of warranty to said lots to 
the said Arthur Connell, on being paid the purchase-money, 
said covenants of warranty to bind my [herj separate estate. oe 
On the same day, said Welsh and wife joined in a conveyance 
of the lots to said Connell, in consideration of the sum of twenty 
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thousand dollars in Confederate treasury-notes ; the conveyance 
reciting the marriage settlement, the death of the trustee ap- 
pointed under it, the appointment of said Welsh as trustee in 
his stead, the request of Mrs. Welsh to her husband to convey 
to Connell, and that she joined in the deed as evidence of this 
request, and containing covenants of warranty on the part of 
the trustee. Connell took possession of the lands under this 
deed, and afterwards sold and conveyed to the defendant. 

No issue was born of the marriage between said Welsh and 
his wife. He died, intestate, in 1865; and she died, also in- 
testate, in 1867. ‘Mrs. Welsh never made or signed any 
instrument disposing of the said lots, or in execution of any 
power in said marriage settlement, except as above stated in 
favor of said Connell. The plaintiffs are her next of kin and 
heirs-at-law.” 

The court charged the jury, at the request in writing of the 
defendant, ‘that the plaintiffs, under said agreed statement of 
facts, had no such title as would enable them to recover in this 
action ;”’ and this charge, to which the plaintiffs excepted, is 
now assigned as error. 
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R. M. WILLIAMSON, with Fitzpatrick & GOLDTHWAITE, 
for appellant. — 1. By the marriage settlement, the legal title 
to the lands in controversy was vested in Bibb, the trustee. 
Dudley v. Witter, 36 Ala. 135; Stryker v. Mott, 2 Paige, 287 ; 
Vail v. Vail, 4 Paige, 317; Brewster v. Stryker, 2 Comstock, 
19; Hill on Trustees, 357. 

2. The legal title having once vested in Bibb, it could only 
be conveyed to a purchaser by executing the power of sale in 
strict compliance with the terms of the settlement. However 
arbitrary or trivial the conditions annexed to the execution 
of the power, they can only be satisfied by a strict and literal 
performance. Sugden on Powers, vol. 1, 250 et seg., 3d Amer. 
from 7th English edition ; Hill on Trustees, 472; Clark’s Les- 
see v. Courtney, 5 Peters, 518-46. 

3. The power to sell, given to Bibb by the settlement, was 
one of personal confidence, and was given to him by name, and 
not as trustee. In such case, the power cannot be exercised by 
any other person, even though he be appointed trustee by the 
chancery court. Hill on Trustees, 211, 226-27, 331, 472; Sug- 
den on Powers, vol. 1, p. 209; Cole v. Wade, 16 Vesey, 27. 
Welsh, then, could not have executed the power of sale, even 
if he had been appointed trustee by the chancery court. But 
his appointment as trustee by the cireuit court was simply 
void, as that court then had no jurisdiction to appoint except 
in case of removal or resignation. Clay’s Digest, 581, $§ 1, 2, 
3; Howard v. Gilbert, 59 Ala. 729; Dow v. Whitman, 36 Ala. 
604; Gunn v. Howell, 27 Ala. 663. 
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4, Mrs. Welsh, in anticipation of marriage, undertook by 
the settlement to protect herself against future harm to her 
rights of property. She tied her hands, while she yet could, 
so that neither the influence or importunity of her husband, 
nor affection, nor fear should make her use them against her- 
self. The manner of conveying was fixed by the settlement, 
and the title could be conveyed in no other manner. The set- 
tlement was for her own protection. Richards v. Chambers, 10 
Vesey, 585; Anderson v. Dawson, 15 Vesey, 556; Methodist 
Church v. Jaques, 2 John. Ch. 86. She did not attempt to 
convey. Neither her request to her husband, nor the instru- 
ment signed by them both jointly, purports to be her convey- 
ance. Ter husband alone conve ys, and conveys only ** as trus- 
tee.” Joining in such an instrument does not make it her 
deed. Agricultural Bank vy. fice, 4 Howard, 225; Dundas 
v. Hitchcock, 12 Howard, 267; Carr v. Williams, 10 Ohio, 
309; T Ohio, 194; 18 Mass. 223; 3 Mason, 347. 

d. The instrument signed by Welsh and his wife cannot 
operate against her by way of estoppel. Bigelow on Estoppel, 
276, 485; Lowell vy. Daniels, 2 Gray, 161; 17 Johns. 167; 6 
Wendell, 14; 1 Comstock, 242; 5 Ohio, 190. 

6. There having been no valid appointme nt, and Thomas 
and Sarah being both dead without issue, the purposes of the 
trust have lian fulfilled, and the legal title is vested in the 
plaintiffs by operation of law. Rey. Code, § 1576; You v. 
Flinn, 34 Ala. 409; Comby v. Mez ohask 7 j Ala. 751; Hill 


on Trustees, 392 (255). 


SToNE & CLopron, Watts & Troy, SAYRE & GRAVES, 
and HERBERT & MURPHEY, contra. —1. There was a valid 
execution of the power, which passed the title to Connell. 
Strong v. Brewer, 17 Ala. 710; 1 Sugden on Powers, 404, 
247. 

2. If there was no valid execution of the power, the legal 
estate vested in Mrs. Welsh on the death of her husband with- 
out issue, and enured at once to the benefit of Connell under 
the deed of her husband and herself. Hennedy v. McCartney, 
4 Porter, 141; MeGehee v. Eastis, 2 Stew. & P. 246; Nolen 
v. Gwinn, 16 Ala. 125. 


B. F. SAFFOLD, J.- If the appointment of Thomas 
Welsh as trustee, in the place of Bibb, the deceased trustee, 
was valid when made, the terms of the marriage settlement 
were strictly pursued, waa the title of the property passed to 
Connell, the purchaser. In the case of State Bank vy. Smith 
(6 Ala. 75), this question was determined affirmatively. The 
court said: * The statute (Clay’s Dig. p. 581) dpes not in 
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terms authorize the (circuit) court to appoint a trustee, when 
the trustee appointed by the parties dies; but we have no 
doubt that the power of the circuit court so to act is within the 
spirit and intention of the enactment.” It was further held, 
that the authority to appoint in case of the death of the trus- 
tee, given to the register in chancery (Clay’s Dig. 350, §§ 
32, 33), was concurrent, and not in conflict with the power of 
the cireuit court. The withdrawal of chancery jurisdiction 
from the common-law judges, in 1839, was also held not to im- 
pair their power of appointing trustees. 

2. If there could be any doubt on this point, the title to the 
premises in question, under the marriage settlement and the 
facts of this case, could not possibly have passed to the next of 
kin, except by returning to Mrs. Welsh, when, eo instantz, it 
would have enured to the benefit of the defendant. McGee v. 
Eastis, 5 Stew. & Port. 426. The judgment is affirmed. 


Halfman’s Executrix v. Ellison & Sons. 


Bill in Equity by Creditor, against Fraudulent Grantee of Deceased 
Debtor. 


1. When simple-contract creditor may come into equity. — A creditor by simpl: 
contract may come into a court of equity, to reach and subject property fraud 
ulently conveyed by his deceased debtor in his lifetime, when there is a deficienc, 
of legal assets to satisfy his demand. 

2. Defences to such suit.— The theory of such a suit is, that the fraudulent donee 
is to be taken and deemed as an executor de son tort; consequently, he may plead 
the statute of non-claim, or may make any other defence which the rightful repre- 
sentative could make. 

3. Presentation of claim against decedent’s estate; misnomer.— The filing of a 
debt in the office of the probate judge, by the creditor or his attorney, as a claim 
against the estate of Ethelwood Halfman, will not operate as a presentation to the 
personal representative of /thelbert Halfman, deceased. 

APPEAL from the Chancery Court at Montgomery. 

Heard before the Hon. ADAM C, FELDER. 

The bill in this ease was filed on the 18th June, 1870, by 
John B. Ellison & Sons, merchants and partners doing business 
in the city of Philadelphia, against Mrs. Hannah M. Halfman 
individually, and as executrix of the last will and testament 
of Ethelbert Halfman, her deceased husband, and against the 
children and devisees of said Halfman. It was filed as a 
creditors’ bill, in behalf of the complainants and all other cred- 
itors of said Ethelbert Halfman, who might choose to come in 
and make themselves parties ; and sought to reach, and to sub- 
ject to the satisfaction of the complainants’ debt against said 
Halfman, certain property in the hands of the defendants, al- 
leged to be assets of his estate, and as to which a discovery was 
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sought, and also certain lands, which he had bought in his life- 
time, and had the title taken in the name of his wife. The 
complainants’ debt was evidenced by a promissory note of said 
Halfman for $2,859, which was dated at Philadelphia, July 
12, 1861, and payable to the order of the complainants one day 
after date. The conveyance of the lands to Mrs. Halfman was 
executed on the &th October, 1862, and recited as its consider- 
ation the payment of 36, 00 by her husband. Halfman died 
in 1863, and his will was duly proved and admitted to probate 
in said county of Montgomery. Mrs. Halfman answered the 
bill, and, with other defences, pleaded the statute of non-claim 
as a bar, alleging that the complainants’ demand was not pre- 
sented to her, as executrix, within eighteen months after the 
grant of letters testamentary. Decrees pro confesso were 
regularly taken against all the other defendants. On final 
hearing, on ples dings and proof, the chancellor held that the 
proof showed a sufficient presentation of the complainants’ debt, 
and rendered a decree in their favor; and his decree is now 
assigned as error. 


544 





J. FALKNER, for appellant. 
R. M. WILLIaAMson, contra. 


BRICKELL, J.— The general rule is, that to entitle a 
creditor to the assistance of a court of equity, upon an alle- 
gation of fraud in his debtor, he must stand as a creditor with 
a lien, or as one who has exhausted his legal remedies. There 
are many well considered authorities, applying this rule to 
creditors of a decedent, seeking to impeach conveyances made 
by him in his life, declaring that a court of equity should not 
intervene, until the debt as a charge upon the assets of the 
decedent has been judicially ascertained. 1 Hill's (S. C.) 
Chan. 291-301; 3 Barb. Chan. 427. This court has, however, 
relaxed the rile, and entertained bills filed by simple-contract 
creditors, to reach property fraudulently conveyed by the debtor 
in his life. Pharis v. Leachman, 20 Ala. 662; Watts v. Gayle 
& Bower, Ib. 817. To sustain such bill, a deficiency of legal 
assets must be averred and proved. Ellis v. State “Bank, 30 
Ala. 478; Quarles v. Grigsby, 31 Ala. 172. The theory on 
which such a bill proceeds is, that the fraudulent donee is to be 
taken and deemed as an executor de son tort. This being the 
capacity in which he is sued, he can prefer any defence to the 
debt with which he is sought to be charged, that the decedent 
in his life, or a rightful representative, could prefer. Peed v. 
Minell §& Co., 30 Ala. 61; Brown v. Leavitt, 6 N. H. 496. 
This is so, because the fraudulent conveyance is valid against 
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all the world, except creditors and bond fide purchasers. Ro- 
chelle v. Harrison, 8 Port. 351; Marler v. Marler, 6 Ala. 637; 
Roden v. Murphy, 10 Ala. 804. 

The appellees, averring that they are simple-contract cred- 
itors of Kthelbert Halfman, the testator of the appellant, 
Hannah M. Halfman, and averring a deficiency of legal assets 
to satisfy their debt, seek to condemn to its satisfaction real 
estate purchased by the testator in his life, the title of which 
he, without valuable consideration, caused to be made to the 
appellant Hannah, his wife. When the purchase and convey- 
ance was made, the debt of the appellees were existing. To this 
bill the donee makes defence upon two distinct grounds. The 
first of these, and the only one we shall consider, is, that the 
debt of the appellees was not presented to the rightful repre- 
sentative of the testator, within the period prescribed as a bar 
by the statute of non-claim. It is competent for her to make 
this defence ; and if it is well founded in fact, it is a full an- 
swer to the relief sought by the bill. 

The uniform construction of the statute of non-claim has 
been, that in its operation and effect upon claims not presented, 
it is more comprehensive than the statute of limitations. The 
bar of the statute of limitations operates on the remedy only. 
The debt remains, and by a subsequent promise the remedy 
for its recovery can be revived. The statute of non-claim not 
only bars the remedy, but extinguishes the debt. No sub- 
sequent promise can revive the remedy, or give vitality to the 
claim. It is forever barred. To have saved it as a claim, the 
statute requires its presentment. The presentment is the act 
of the creditor, and it is only by his own laches that the 
debt can be extinguished by the operation of the statute. 
Br. Bank Decatur v. Hawkins, 12 Ala. 755; Murdock v. 
Rousseau, 32 Ala. 611; Puryear v. Puryear, 34 Ala. 555; 
Bell vy. Andrews, Ib. 538. The debt by operation of the stat- 
ute being extinguished, the creditor would not be in a condition 
to assail the conveyance as fraudulent. If fraudulent, it works 
him no damage; and, of consequence, that is not an inquiry on 
which a court will, at his instance, enter. 

The testator died in 1863, having made and published his 
will, of which the appellant Hannah was nominated executrix. 
After his death, on the 26th March, 1865, probate of his will 
was had in the court of probate of Montgomery county, that 
being the county of his residence, and letters testamentary 
were issued to appellant Hannah, as executrix. The statute 
of non-claim commenced running from this day, unless the bar 
is avoided by the ordinance of the convention of 1865, adopted 
September 21st, 1865, which declares that, ‘*in computing the 
time necessary to create the bar of the statute of limitations 
VOL. III. 30 
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and non-claim, the time elapsing between the 11th day of Jan- 
uary, 1861, and the passage of this ordinance, shall not be 
estimated.” R.C. p. 53. A grave question, which may be of 
great practical importance, and on which an opinion should not 
be pronounced, until its decision is indispensable. This case 
may be disposed of, without its consideration. 

A presentation of a claim, which will save the bar of the 
statute, may be made to the personal representative, or by fil- 
ing the claim, or a statement thereof, in the office of the judge 
of probate granting the administration. When the presen- 
tation is by a filing in the office of the judge of probate, the 
claim is docketed, with a note of the time of such presentation. 
R. C. § 2241. Within eighteen months after the 21st Sep- 
tember, 1865, a statement ‘of the claim of apperices was filed 
in the office of the judge of probate, as follows: ‘ Estate of 
Ethelwood Halfmann, deceased. John B. Ellison & Sons states, 
as a claim against the estate of Ethelwood Halfman, a note of 
twenty- eight hundred and fifty-nine dollars, dated 12th July, 
1861, payable one day from date, with exchange on Phil- 
adelphia ; said note being payable to the order of John B. 
Ellison & Sons, with the principal, interest, and exchange on 
said note.” This statement is signed by the appellees, by 
their attorneys. It is insisted, this statement cannot be re- 
garded as a sufficient presentation under the statute, because 
it describes the estate against which the claim is filed, as the 
estate of Ethelwood Haliman, the name of the testator being 
Ethelbert Halfman. 

This misdescription is not the error, or fault, of the judge 
of probate. Therefore, the general rule, that when a party 
has discharged a duty incumbent on him, the omission or 
neglect of a public officer, in the disch: arge of a subsequent 
duty, shall not prejudice him, cannot be invoked. ‘The mis- 
deseription, if it is in fact such, is in the statement the cred- 
itor is authorized to file, in leu of a presentment to the per- 
sonal representative in person. When the statute dispensed 
with personal presentation to the administrator or executor, at 
the election of the creditor, and substituted a filing of the 
claim, or a statement thereof, in the office of the Judge of pro- 
bate, it certainly was intended that the statement filed should 
be such as, on examination or inquiry at the office of the judge, 
would be brought to the knowledge of the executor or ad- 
ministrators, aad would, of itself, import a claim for which the 
decedent was liable. It cannot be affirmed that the statement 
filed in this case, would, on examination or inquiry, have been 
brought to the attention of the personal representative of 
Ethelbert Halfman, nor that it imports a claim against him. 
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The names, Ethelbert and Ethelwood, may have some similar- 
ity, but yet would be regarded as designating different persons. 

The registration of a deed operates as constructive notice 
to all the world, when it is of that class of conveyances re- 
quired to be recorded. A conveyance was executed by James 
M. MecKewin, but was recorded as executed by James M. 
McKinnis, and the registration was declared insufficient to 
operate as constructive notice. Jones v. Parks, 22 Ala. 446. 
In Dubose v. Young § McDowell (10 Ala. 365), the certificate 
of the registration of a deed misdescribed the name of the 
grantor, substituting another name; the certificate was held of 
no value, and its defects not cured by a reference therein to 
“the foregoing deed,” in which the name of the grantor was 
correctly recited. The principle, on which these decisions rest, 
is applicable to the question under consideration. It is impos- 
sible for us to say that an examination or inquiry by the per- 
sonal representative of Hthelbert Halfman would have brought 
to her knowledge the claim now preferred by the appellees, as 
a claim made against this decedent. It is impossible for us to 

say that this statement would have been sufficient evidence of 
the existence of this claim, and its assertion against the testa- 
tor, to have furnished an answer for the executrix, to a citation 
to compel her to make a final gern of her administration. 
In Cook vy. Davis (12 Ala. 551), claims were filed against an 
insolvent estate, verified by affidavit. The court declared, that 
the affidavit must, in connection with the claim, show some- 
thing for which the estate is responsible, and that it must 
appear the claimant had either a legal or ig te interest in 
the claim asserted. In Beene’s Adm’r v. Collenberger & Co. 
(38 Ala. 647), the claim was verified aan the estate of Jesse 
Beene, dec’d, instead of Benjamin Y. Beene, dee’d. ‘The 
verification was held insufficient. The correctness of these 
decisions cannot be doubted. They are decisive of the case 
before us. A claim against Hthelwood Halfman does not im- 
port a liability or demand on Ethelbert Halfman. We are, 
therefore, compelled to pronounce the evidence of presentment, 
within the period prescribed by the statute of non-claim, in- 
sufficient to remove its bar. 

We have considered the authorities to which the counsel for 
the appellees refer. They do not seem to us to meet the ques- 
tion. ‘They are cases of misdeseription of bills of exchange, in 
notarial protests, or notices of protest. Extrinsic evidence 
has been received to correct such misdescriptions, or they have 
been deemed immaterial, not calculated to mislead the indorser 
or other party to the bill, who had a previous knowledge of its 
existence and character. The object of a presentation, under 
the statute of non-claim, is to bring to the knowledge of the 
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personal representative, to whom no previous knowledge of 
the claim is imputable, the existence and character of a de- 
mand which is asserted against the estate in his hands to be 
administered. The object of a notarial protest is to certify the 
fact of presentment, and demand of acceptance and payment 
of commercial paper ; and the object of the notice of protest is 
to inform parties to this paper, who have full knowledge of its 
existence and character, of the fact of demand, presentment, 
and the refusal or failure to accept or pay. The difference in 
the objects, and in the relations of the parties, makes a wide 
difference in the rules applicable to the one or the other. It 
would be manifest injustice, to hold an executor or adminis- 
trator chargeable with a knowledge of the existence and char- 
acter of the claims outst: unding against the testator or intestate 
at his death, and to attach sufficiency to a description of such 
claims, which is attached only because of such knowledge. 

Reaching the conclusion that the claim of the appellees is 
barred by "te statute of non-claim, renders unnecessary the 
decision of other questions which are argued in the briefs of 
counsel. The decree of the chancellor is reversed, and a de- 
eree here rendered, dismissing the bill of the appellees ; and 
they must pay the costs in this court, and in the court of chan- 
cery. 








Nore BY REPORTER. » appellees’ counsel having filed 
an application for a rehearing, the foregoing opinion was with- 
drawn, and the cause held under advisement until the January 
term, 1875, when the following opinion was delivered. 


MANNING, J.— We have considered the able argument 
of counsel for appellees, for the rehearing in this cause. It 
presents a question not previously discussed. It is insisted, 
that, though the appellees failed to present according to the 
statute of non-claim, to the executrix of Halfman, the note 
made by the latter to them, this does not prevent them from 
maintaining this suit, for the payment of it, out of property 
which Halfman, in his life-time, and while the debt existed, 
caused to be conveyed to his wife, without a valuable consider- 
ation paid by her. The argument, in brief, is this: The con- 
veyance to ‘the wife is valid against Halfman, his heirs, and 
legal representatives, who, the refore, cannot recover the prop- 
erty conveyed, for the purposes of administration, or payment 
of debts; but, being without valuable consideration from the 
wife, the deed to her is voluntary, and fraudulent and void as 
to creditors, who may proceed in equity against the grantee, 
to subject the property to payment of ilaliman’s debts ; > and 
this, it is insisted, they may do under section 3446 of the Rev 
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Code, without exhausting legal remedies. Hence, the omission 

of creditors to demand payment of the executrix does not de- 

prive them of recourse against the property conveyed to a vol- 

untary grantee, who may be pursued as constructively a trustee 

for them. 

In support of this argument the cases of Doe, ea dem. Duval 
Vv. MeLosky, 1 Ala. R. 710; Inge v. Boardman, 2 Ala. 331; 
Locke’s Ex'r v. Palmer et al., 26 Ala. 312, and Mahone v. 
Haddock, 44 Ala. 90, are cited. The first three of these con- 
cern mortgages. In Duval v. McLosky, and in Inge v. Board- 
man, it was held, that the omission of a mortgagee to present 
the mortgage debt, according to the statute of non-claim, did 
not debar him from maintaining a suit to foreclose; and in 
Locke v. Palmer, it was held, that the failure to present the 
claim would not bar the mortgagor’s equity of redemption, or 
suit to redeem. 

As explained in Duval v. McLosky, a mortgagee has three 
remedies: an action for the mortgage-debt, ejectment for the 
land under the legal title conveyed "tO him by the mortgage- 
deed, and a suit in Y equity for a foreclosure of the mortgagor's 
equity of redemption. The mortgagee need not claim payment 
of the debt at all. He has a legal title to the mortgaged land 
instead, and may be content with that ; and if not in possession, 
he can, having an executed conveyance of the legal title, ob- 
tain possession, by the appropriate action, of that which legally 
belongs to him. The equity of redemption, remaining in the 
mortgagor, is a mere right to have the property back when he 
shall pay the mortgage-debt ; and the suit to foreclose was, in its 
origin, «& proc eeding by the mortgagee, to divest that right, and 
thus disencumber his legal title, unless the mortgagor should, 
within a short time to be. prescribed by the court, pay the debt. 

It is true, the suit to foreclose is now usually brought to 
obtain a sale of the mortgaged property, to pay the debt : ; and 
the mortgage is, in equity, regarded as asecurity therefor. Yet 
the decree may still, in a cause in which it would not work in- 
jury or hardship to either party, be one of strict foreclosure, 
without asale ; and the effect of such a decree would be merely 
to clear the mortgagee’s legal title of the equity of redemption. 
Indeed, if the mortgaged property were manifestly of value in- 
sufficient to pay the mortgage-de ‘bt, and by failure to present 
this to the executor, the morte: agee had lost all recourse for it 
against the mortgagor’s estate, in most cases, with a view to 
avoid expense and delay, a decree of strict foreclosure might be 
the one most proper to be entered. 

It is evident, therefore, that though, as against a creditor 
who is also a mortgagee, the debt should be rez ally extinguished 
by his omission to present it to the debtor’s” executor, this 























550 SUPREME COURT [June Term, 


[Halfman’s Executrix v. Ellison.] 


would not destroy a title held under an executed mortgage- 
deed, or debar the mortgagee of his action of ejectment, or 
suit in equity to foreclose. 

The decisions, then, in the first two cases cited, are not in- 
harmonious with those cited by Judge BRICKELL, in the opin- 
ion heretofore filed in this cause, to the effect that a failure to 
present a claim against a deceased debtor, to his executor or 
administrator, according to the statute of non-claim, operates 
an extinguishment of the debt. 

The case of Locke’s Exv’r v. Palmer (26 Ala. R. 312), so far 
as it relates to the point under consideration, was that of mort- 
gagors claiming the right to redeem mortgaged personal prop- 
erty, on pay ment of the debt to the ereditor's executor, and of 
denial by him of their right to do so, on the ground that they 
had not presented to him their equity of redemption, as a claim 
against the estate. But, while the courts admit that, at law, 
and legally, the mortgagee has the title to the mortgaged prop- 
erty, and is the owner, courts of equity hold that the « equit: ible 
title is in the mortgagor. Therefore, this court responded : 
* We are clear, this statute” (that of non-claim) ‘* does not 
refer to claims of title, for the reason, that claims of such a 
character cannot, in any just sense, be said to be claims against 
the ‘estate’ of the deceased: on the contrary, the right to 
recover is based upon the fact, that the property claimed does 
not belong to the estate.” And thereupon the court dee ided, 
that the statute did not bar an equity of redemption. This 
decision also is consistent with well-established principles. 

In Mahone v. Haddock (44 Ala. R. 90), the complainant 
claimed the benefit of a vendor’s lien on land for the payment 
of the purchase-money, due by a bond executed by the vendee 
about ten years before, at the time the land was conve syed to 
him, and which specified the land purchased, the amount to be 
yet paid for it, and a condition on which it should be payable, 
but did not in terms reserve any lien. The vendor had ex- 
ecuted a deed of conveyance, without taking back a mortgage ; 
and the bond not having been presented to the administrator 
of the vendee within the prescribed time, and the estate of the 
vendee having been reported insolvent, complainant claimed 
payment in full out of the land for which the bond was given. 
Defendants (the legal representatives of vendee) insisted that, 
by the statute of non-claim, the debt was forever barred, and 
that therefore the vendor’s lien was lost. The court decided it 
was not. 

This decision is not defensible upon the principles and line 
of argument indicated above as sustaining the decisions in the 
other cases; unless it be held, that the bond in this ease made 
by the vendee, taken in connection with the deed of the vendor, 
VoL. LI. 
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created a mortgage in favor of the latter. And such, PETERS, 
J., seems to have considered the effect of the bond. He says: 
«The bond given by Haddock . . . in the hands of the com- 
plainant” (Mahone, assignee of the bond), ‘¢is a lien for the 
purchase-money.”’ And subsequently he says: ‘ Here, the lien 
is a separate security, in the nature of a mortgage, and it can 
only be barred when the mortgage would be barred. And the 
decree upon the bond may be simply for the foreclosure of the 
mortgage ; or it may be for the foreclosure of the mortgage, 
and for the debt also, except when the debt is barred,” &e. 

Nothwithstanding this language and that of other opinions, 
likening the vendor’s lien for the purchase-money on land that 
he has conveyed to the vendee, to a mortgage, it is certain, 
that while, in some aspects, there is a resemblance between the 
two, in others they are very different things; and the omis- 
sion to keep in mind the particulars in which they differ, may 
lead to erroneous and embarrassing conclusions. Whether this 
is so in the case of Mahone v. Haddock, we do not decide. 
But we should pause before extending the ruling in that case, 
to a similar one in which the vendor, relying on the solvency 
of the purchaser, should convey land to him without taking 
back a mortgage, or any evidence in writing of a lien reserved 
for the unpaid “purchase-mone: y; especially, ‘if he should in his 
bill allege (as Mahone did), that the estate of the vendee had 
been reported insolvent, and would probably be settled as an 
insolvent estate. 

In this connection, we refer to the citations made by COLLIER, 
C. J., in Houston v. Stanton (11 Ala. Rep. 422-3), from the 
opinions of Story, J. in Gilman vy. Brown (1 Mason’s R. 
191), and of Marshall, C. J., in Bailey v. Greenleaf (7 Wheat. 
R. 46). The former says of such a vendor’s lien: ‘* It is not 
of so high and stringent a nature as that of a judgment cred- 
itor, for the latter binds the land according to the course of 
the common law; whereas the former is a mere creature of a 
court of equity, which it moulds and fashions according to its 
own purposes. It is, in short, a right which has no existence, 
until it is established by the decree of a court in the particular 
case ; and is then made subservient to all other equities be- 
tween the parties, and is enforced in its own peculiar man- 
ner, and upon its own peculiar principles. It is not, there- 
fore, an equitable estate in the land itself, although sometimes 
that appellation is loosely applied to it.” And Chief Justice 
Marshall says: ‘+ A vendor, relying on this lien, ought to re- 
duce it to a mortgage, so as to give notice of it to the world. 
If he does not, he is in some degree accessory to the fraud 
committed on the public, by an act which exhibits the vendee 
as the complete owner of an estate, on which he claims a secret 
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lien. It would seem inconsistent with the principles of equity, 
and with the spirit of our laws, that such a lien should be set 
up in a court of chancery, to the exclusion of bond fide cred- 
itors.” 

In Mahone v. Haddock, there was, however, a lien as estab- 
lished by courts of equity, upon particular property, for the 
payment of a particular debt. But in the cause now before us, 
there is no such specific lien. The complainants sue as credi- 
tors of Halfman, to be paid out of property which Halfman 
caused to be conveyed by a deed, voluntary as between him 
and his wife, to her. Being voluntary (it is argued), it is 
fraudulent and void as against complainants. What ‘ther n? Doe: 
a deed, or transaction, void as to them, create any lien in thei 
favor? Certainly not. But it shall not be an obstacle in their 
way. Equity, for their benefit, will declare it to be inoperativ« 
to convey to the wife, and make the land subject to payment of 
the debt to complainants, just as if the land had belonged t: 
Halfman at his death, and had descended to his heirs, or hac 
passed to his devisees, or was subject to administration by 
the executrix. And no one will contend that it would be 
then subject to a debt that was barred by the statute of non- 
claim. 

To the suggestion of counsel, that a case might arise, in 
which the smallness of the estate in the hands.of the executor 
might induce a creditor not to take the trouble to present a 
claim, which the executor evidently had not means to dis- 
charge ; and that afterwards, when the statute created a bar, 
it might be discovered that there was other property, which 
the debtor had in his lifetime conveyed away by a voluntary 
deed ; we reply, the courts cannot help them, who, by reason 
of imprudence, or lack of vigilance, neglect to do what the 
law prescribes must be done in order to preserve their rights. 

Observe, on the other hand, what would be the result of 
such rulings as that insisted on for the appellees in this cause. 
If the deceased, Halfman, instead of conveying the land 
in controversy, by a voluntary deed, to his wife, had devised 
it to her by his will, and she were now in possession of it as 
devisee, the plaintiffs would be barred of all right to subject 
it to their debt ; yet the gift by will would be no less volun- 
tary than the gift by deed. 

Again: Suppose a father in his lifetime, and while indebted, 
should give by deed a valuable property, by way of advance- 
ment, to an elder child ; and afterwards, estimating the residue 
of his estate, should find that, after deduction for ‘the payment 
of all his debts, enough would remain to enable him to give to 
each of his younger children as much as he had given to the 


elder; and thereupon he should, by his will, leave to them 
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all of his remaining property and effects, after payment of his 
debts: If the creditors, by failure to present to the executor, 
should be barred by the statute of non-claim, they could not 
recover a cent me of the ample estate that would go to the 
younger children; but, if the doctrine contended for in this 
eause should be established, those same negligent creditors, in 
such a suit as this, might coerce payment to them out of the 
advancement made to the elder child, even to the extent of de- 
priving him or her of all benefit whatever from the father’s 
estate. 

We are of opinion, that the debt to the appellees was so ex- 
tinguished by their failure to present it to the executrix ac- 
cording to the statute of non-claim, that they cannot main- 
tain their suit in this cause. 

The application for a rehearing is denied. 


Baldwin & Star ». Deming’s Administrator. 


Bill in Equity by Creditors for Settlement of Administration of De- 
ceased Partnership Debtors. 


Jurisdiction of probate court to settle estates of deceased partners having common 
administrators. — The fact that the insolvent estates of two deceased partners, who 
together composed the partnership, have a common administrator, does not ren- 
der void the decrees of the probate court on the final settlement of his accounts, 
when no controversy appears to have arisen between the individual and the part- 
nership creditors. 

2. Limitation of suit in chancery to correct errors in probate decree. — A bill in 
chancery, filed by creditors, against the common administrator of the separate 
estates of two deceased partners, who together composed the partnership, to com- 
pel a settlement of the estates in his hands, is barred (Rev. Code, § 2274) by the 
lapse of two years from their final settlement as insolvent estates by the probate 


court. 


APPEAL from the Chancery Court of Butler. 

Heard before the Hon. ADAM C, FELDER. 

The bill in this case was filed on the 17th September, 1870, 
by the appellants, on behalf of themselves and all other creditors 
of the late firm of 8. & E. Deming, against John W. Mallett, 
as the administrator of the respective estates of the said 
Simeon Deming and Ezra Deming, who together composed the 
said firm, and against the sureties on his official bonds as such 
administrator. Its object was to remove the administration of 
said estates from the probate court, and to compel a settlement 
of them in the chancery court. Both of said partners died in 
1858, and letters of administration on their respective estates 
were granted by the probate court of said county, on the 29th 
December, 1858, to the said John W. Mallett. On the 22 
July, 1867, both of said estates were declared insolvent by the 
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said probate court, on the report of the administrator ; and on 
the 238d August, 1867, the administrator made a final settle- 
ment of his accounts with the probate court, and was contin- 
ued in office as the administrator of the insolvent estates, 
The complainants insisted in their bill that these decrees of 
the probate court were void, because made by the adminis- 
trator with himself, without any adversary party in interest; 
and they charged the administrator with various acts of waste 
and maladministration. The defendants separately demurred 
to the bill, for want of equity, and because it showed on its 
face that more than two years had elapsed since the settle- 
ments were made in the probate court. The chancellor sus- 
tained the demurrer, and dismissed the bill; and his decree is 
now assigned as error. 


Gr 
qr 


Herbert & Buett, Watts & Troy, and JuDGE & 
Houtrzcuaw, for the appellants, contended that the decrees of 
the probate court were void, because the administrator occu- 
pied antagonistic positions, and could not make a settlement 
with himself; and because that court had no jurisdiction to 
settle the partnership accounts. They cited Hayes v. Cockrell, 
41 Ala. 75; Carswell v. Spencer, 44 Ala. 204; 1 Story’s 
Equity, § 663; Stewart v. Stewart, 31 Ala. 207. 


GAMBLE & POWELL, with ELMorE & GUNTER, contra. — 
The insolvency of both estates removed all objection to the 
jurisdiction of the probate court to settle the accounts of the 
administrator, as all the assets in his hands must be distrib- 
uted among his creditors, who would be parties in their own 
right, and could protect their own interests ; and there was no 
conflict between the individual and the partnership creditors. 
The bill could only be maintained to correct errors and mis- 
takes in the probate decrees, and in that character it is barred 
by the — of two years from the rendition of those decrees. 
Rey. Code, § § 2274; Mock’ 8 _" v. Steele, 34 Ala. 75; Ans- 
ley’s Heirs v. King, 35 Ala. 27 


B. F. SAFFOLD, J.— The appellants, in be half of them- 
selves and all other creditors of the firm of S. & KE. Deming, 
filed the bill for the settlement in the chancery court of the 
estates of the partners, both deceased. The appellee, Mallett, 
was administrator of each estate, and had made final set- 
tlement of them severally, as insolvent. His demurrer to the 
bill, on the ground of the lapse of more than two years 
between the date of the settlements and the filing of the bill, 
was sustained. The complainants insisted, that the jurisdic- 
tion of the probate court was not adequate for the settlement 
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of Mallett’s administration of both estates, in the relation they 
stood to each other. Inasmuch as the probate court pansenally 
has jurisdiction of estates, the exceptional case only arises 
upon the occasion for the exercise of superior powers. The 
complainants duly filed their claims against the insolvent 
estates of the decedents, and no controversy seems to have 
arisen between the individual and partnership creditors. In 
Carswell v. Spencer (44 Ala. 204), the test of jurisdiction is 
stated to be, two parties, one for whom, and another against 
whom, the judgment may be rendered. It is not the possibil- 
ity of difficulty in this respect which divests the jurisdiction of 
the probate court, but its actual occurrence. 

The decree is affirmed. 


Barnett v. Montgomery & Eufaula Railroad 
Company. 


Bill in Equity against Railroad Company, for Injunction, and Dam- 
ages for Right of Way. 

Trial of issue of fact; bill of exceptions. — A bill of exceptions is unknown to 
chancery practice, and cannot be reserved to the rulings of the chancellor on the 
trial of an issue of fact before him by a jury; the only remedy for erroneous rul- 
ings, whether the issue is tried at law or before the chancellor, is an application to 
the chancery court for a new trial. 


APPEAL from the Chancery Court of Montgomery. 

Heard before the Hon. ADAM C, FELDER. 

The bill in this case was filed by the appell: int, against the 
Montgomery and Eufaula Railroad C ompany and John Wil- 
son, to recover damages, or compensation, for lands taken by 
said company, under authority granted by its charter, for its 
right of way; also, to enjoin the further use by the defendants 
of a house which had been erected on lands taken by the com- 
pany for its right of way, and which was used by Wilson as a 
storehouse for “selling merchandise and spirituous liquors ; and 
to prevent a threate ned removal of the house by either of the 
defendants, on the ground that the railroad company was insol- 
vent, and unable to satisfy any damages that the complainant 
might recover against it. After the cause was at issue, an 
issue of fact was ordered by the chancellor, to be tried before 
himself 1; a jury; and on the trial of that issue, several ex- 
ceptions were reserved by the complainant to the rulings of the 
chancellor in the rejection of evidence, and in the charges given 
and refused ; and a bill of exceptions, stating these points, was 
duly signed and sealed by the chancellor. In his final decree, 
the ch: ancellor declared himself satisfied with the verdict of 
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the jury, and rendered a decree in accordance with it. The 
complainant appeals from this decree, and assigns as error the 
several rulings of the chancellor on the trial of the issue before 
the jury. 


SAYRE & GRAVES, for appellant, argued the several assign- 
ments of error. 


Tuos. H. Warts, with S. F. Rice, contra, contended that 
the rulings of the chancellor on the trial of the issue before 
the jury were not revisable on error, and cited Alexander vy, 
Alexander, 5 Ala. 517; Ex parte Story, 12 Peters, 343; Smith 
v. Atwood, 11 Ala. 894; Dabhs v. Dabbs, 27 Ala. 646; Sprin- 
gle’s Heirs v. Shields & Paulding, 17 Ala. 295; Anonymous, 
30 Ala. 256. 


BRICKELL, J.—The chancellor, to satisfy his conscience 
on matters of fact, arising on the evidence in the cause, 
awarded an issue, to be tried before him by a jury. On that 
trial, evidence was offered by the complainant, which was re- 
jected, and charges to the jury were given and refused, to 
which the complainant reserved exceptions. The only errors 
assigned in this court are, the rejection of the evidence offered, 
and the charges given and refused on the trial of this issue. 
These matters would not appear of record, in the absence of a 
bill of exceptions introducing them. It is said by Ch. J. 
Taney, in Hx parte Story, 12 Peters, 343, * A bill of excep- 
tions is altogether unknown in chancery practice.” This is 
certainly true. Bills of exception were unknown to the com- 
mon law. They were introduced by the statute of Westmin- 
ster 2, 15 Edw. 1, c. 31, the principles of which have been 
generally adopted in this country. State v. Ned, 7 Port. 187; 
Bourne v. State, 8 Port. 458. The English statute, in terms, 
confined them to civil causes at common law. The statute of 
this State, authorizing bills of exceptions, is framed evidently 
with a view to trials at law, and not to trials in chancery. Its 
object and purpose is the introduction on the record of rulings 
and decisions which would not otherwise appear. Such rulings 
and decisions can only be made in the course of a trial at law. 
In equity, all the evidence, “ all objections thereto,” all the 
orders and decrees of the court, are in writing, and parts of the 
record. In Clayton vy. Lord Nugent, 1 Coll. (23 Eng. Ch.) 
363, the vice-chancellor hesitated to recognize a bill of excep- 
tions, taken by consent on the trial of an issue at law, with the 
avowed purpose of obtaining the opinion of the court on error. 
In 2 Daniell’s Ch. Pr. 1119, it is laid down, * A bill of excep- 
tions, for an alleged misdirection of the judge upon the trial of 
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an issue at law, will not lie.” In Alexander v. Alexander, 5 
Ala. 517, this court declined to revise a question of law, re- 
served by bill of exceptions, upon the trial of an issue out of 
chancery. 

The object of awarding an issue of fact to be tried by a 
jury, in equity, is to satisfy the conscience of the chancellor, 
as to doubtful facts. The only remedy for the correction of 
errors intervening on the trial of the issue, whether the issue is 
tried at law, or before the chancellor, is an application to the 
court of chancery for a new trial. In entertaining this applica- 
tion, the court is guided by different rules from those govern- 
ing a court of law in passing upon similar applications. The 
inquiry with the chancellor is, not whether, on the trial of the 
issue, errors intervened in the admission or rejection of evi- 
dence, or in the instructions to the jury, but whether, notwith- 
standing such errors, the verdict relieves the mind of the court, 
of the doubts compelling the issue. If it does, the verdict will 
stand, and no appeal lies. A. . Co. v. Turner, 9 Rich. (S. 
C.) Eq. 270; 2 Daniell’s Ch. Pr. 1120. 

We are constrained to declare, that the assignments of error 
do not present matter which we can revise, and the result is 
an affirmance of the decree of the chancery court. 

The decree is affirmed. 


Lansford v. Scott. 


Action on Promissory Note, and on Common Counts. 


Statute of limitations to amended complaint. — The statute of limitations of 
three years is pleadable in bar to the common counts, when introduced by amend- 
ment into a complaint on a promissory note given for the same cause of action, the 
limitation having expired after the commencement of the suit, but before the 
amendment was made. 


APPEAL from the Cireuit Court of Lauderdale. 

Tried before the Hon. JAMES S. CLARK. 

This action was brought by John Scott against John P. 
Lansford, and was commenced on the 9th July, 1869. The 
original complaint contained only a count on a promissory note 
for $200, dated the 22d November, 1865. At the October 
term, 1873, by leave of the court, the plaintiff amended his 
complaint, by adding the common counts for goods sold and 
delivered, money had and received, and on an account stated. 
To the common counts the defendant pleaded, “in short by 
consent,”’ the statutes of limitation of three and six years, and 
several special pleas to the count on the note; and he also 
pleaded the general issue, with leave to give in evidence any 
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matter that might be specially pleaded ; and issue was joined 

. on all these pleas. The defendant requested the court to 
charge the jury, that, as to the common counts, the statute of 
[imitations would run up to the filing of the amended com- 
plaint. ‘The court refused to give this charge, and instructed 
the jury instead, that the amendment related back to the com- 
mencement of the suit; and that the statute of limitations was 
no defence, unless it had effected a bar at the commencement 
of the suit. The defendant excepted to the charge given by 
the court, and to the refusal of the charge asked ; and he now 
assigns them as error. 


558 





E. A. O’NEAL, with WM. Cooper, for appellant. 
R. O. Pickert, contra. 


B. F. SAFFOLD, J.— The question at issue is, whether 
the statute of limitation of three years is pleadable in bar, to 
the common counts, introduced by amendment into the com- 
plaint founded upon a promissory note given for the same 
cause of action, the limitation having expired since the com- 
mencement of the suit on the note, but before the amendment 
was made. Does such an amendment relate back to the date 
of the summons ? 

In Bradford vy. Edwards (32 Ala. 628), which was a suit for 
slander, the record did not show what parts of the complaint 
were amended, nor when the amendment was filed or allowed. 
The court said, the amendment did not bring forward a dis- 
tinct and independent cause of action, but only varied the 
words expressive of the same charge. In Agee v. Williams (30 
Ala. 636), which was detinue for slaves, the amendment of the 
complaint declared the right of the plaintiff to be in his rep- 
resentative, instead of his individual capacity. The court said, 
the amendment was not the beginning of a new suit, but the 
correction of a fault in the pending suit. The defence at- 
tempted to be set up in that case was adverse possession of six 
years. In the other, it was the limitation of one year since 
the words were spoken. They would have applied to the 
dates of the respective amendments. But the court held, that 
such amendments would relate back to the commencement of 
the suit. 

In King & Wife v. Avery (57 Ala. 169), the court said: 
“We think the rule must be regarded as settled by the au- 
thorities, that if, during the pendency of a suit, any new 
matter or claim, not before asserted, is set up and relied upon 
by the complainant, the defendant has a right to insist upon 
the benefit of the statute until the time that the new claim is 
VoL. LI. 
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resented ; because, until that time, there was no lis pendens 
as to that matter, between the parties. On the contrary, if 
the amendment set up no new matter or claim, but simply 
rary the allegations as to a subject already in issue, then the 
statute will run only to the filing of the original bill.” In 
this case, the statute of limitations was held to be a bar to re- 
lief sought, in the enforcement of the husband’s marital rights, 
by amendment of the bill, originally filed in the name of his 
wife as a femme sole, although the bar was not complete at the 
time of filing the original bill. 

An action on an open account must be brought within three 
years from the time it is due. R.C. § 2904. One founded on 
a promissory note may be brought within six years. R. C. § 
29001. If a complaint on a note may be amended by the 
introduction of a count on the account for which the note was 
given, with the effect of the relation of the amendment back to 
the date of the summons, the limitation of three years may 
always be avoided, by declaring on a note, and then amending 
with the common count. The giving of a note, without more, 
is not a satisfaction of a preéxisting debt. But it has the 
effect to suspend the ereditor’s remedy upon it until the matu- 
rity of the note. Brick. Dig. p. 287, $§ 501, 502. It follows 
from these propositions, that the amendment made in this 
ease did bring forward a distinct and independent cause ot 
action. ‘The charge given was erroneous, and so was the re- 
fusal to give the one asked by the defendant. 

The judgment is reversed, and the cause remanded. 


Shouse v. Lawrence. 


Motion for Summary Judgment against Sheriff and Sureties on 
Official Bond. 


1. Discontinuance ; waiver of.— A subsequent appearance by the defendant, 
without objecting to an alleged discontinuance, is a waiver of it. 

2, When amendalble defects are not available on error. — Defects or irregularities, 
which, if objected to in the primary court, might have been remedied by amend- 
ment, are not available on error. 

3. Summary proceedings; presumptions in favor of. —In summary proceedings 
by notice and motion, if the reeord shows that the court has jurisdiction, and that 
the parties appeared and joined issue, the same presumptions will be indulged in 
favor of the judgment as in actions commenced by summons and complaint. 


APPEAL from the Cireuit Court of Talladega. 

The record does not show the name of the presiding judge. 

In this ease, as the record shows, a motion was entered on 
the docket of said cireuit court on the 15th September, 1871, 
in the name of * Frederick N. Lawrence, as surviving assignee 

















[June Term, 


SUPREME COURT 
[Shouse v. Lawrence.] 


of W.G. Lane & Co.,” for a summary judgment against F. M,. 
Shouse, as sheriff of Talladega county, and the sureties on his 
official bond as sheriff, on account of the failure of the said 
sheriff to return an execution, which came to his hands as 
sheriff, and which was issued on a judgment for $3,749 ren- 
dered by said circuit court on the 9th October, 1867, in favor 
of Lewy M. Wiley and Frederick N. Lawrence, as assignees of 
W.G. Lane & Co., against Daniel Wallis, as survivor of D. 
& W. Wallis. The record does not show that the defendants 
nad any notice of this motion, or that any action was taken 
on it at the September term, 1871; but, at the ensuing March 
verm, 1872, as the minute-entry recites, the motion was con- 
tinued ** by consent of parties;”? and at the September term, 
1872, the following judgment was rendered: * This day came 
the parties, by their attorneys; and it appearing to the satis- 
faction of the court, neither party demanding a jury, that at 
the spring term of this court, 1871, and while the defendant 
Shouse was the sheriff of Talladega county, and the other de- 
fendants,” naming them, ‘ were his securities, this motion was 
put upon the docket, and that it has been regularly continued 
up to this term of the court; and it further appearing to 
the satisfaction of the court, that on the 2th day of May, 
1870, an execution was issued by the clerk of the circuit court 
vf this county, on a judgment rendered in said court on the 
10th day of October, 1867, at the suit of Wiley & Lawrence, 
trustees, v. Daniel Wallis, survivor, for the sum of $3,740.27, 
for the amount of said judgment, returnable to the fall term of 
this court, 1867; which execution, it appears, went into the 
hands of said Shouse, as sheriff as aforesaid ; and it further ap- 
pearing that said Shouse has failed to return the said execution, 
{and that] the other defendants continued as his securities up 
to the date of this default; it is therefore considered by the 
court, that the plaintiff recover of the defendants the sum of 
$749.80, together with the costs of this motion ; for which let 
execution issue.” 
There is no bill of exceptions in the record. The errors as- 
signed are: 1. The motion was discontinued. 2. There is a 
variance between the judgment described in the motion, and 
that recited in the judgment on the motion. 3. The court 
erred in rendering judgment without evidence that the execu- 
tion went into the hands of the sheriff. 4. The court erred in 
rendering judgment without evidence that the execution went 
into the hands of the sheriff while it was in force. 
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JoHN T. HEFLIN, for appellants. 


R. D. RUGELY, contra. 
Vor. LI. 
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[Briggs v. Coleman.] 


BRICKELL, J.— If, as insisted by the appellants, there 
was a discontinuance of the motion against them, by the appel- 
lee’s failure to invoke any action upon it at the term of the 
court at which he had given notice it would be made, the dis- 
continuance was waived by their subsequent appearance, with- 
out objection, at the succeeding term of the court, and consent- 
ing to a continuance. vans vy. State Bank, 13 Ala. T87. 

The record discloses that the circuit court had jurisdiction 
of the motion. The appellants appeared, and waived a trial 
by jury, consenting that the judge should hear and render 
judgment on the evidence. All the objections now made to 
the judgment could have been cured in the circuit court by an 
amendment, if there presented. Of the right of amendment, 
the appellants deprived the appellee, by failing to interpose the 
objections now made, It is too late for them to urge these 
objections in this court. Such would unquestionably be true, 
if the suit had been in the ordinary mode, instead of summary 
by motion. In statutory proceedings, the rule is the same, 
when the record discloses jurisdiction, and the defendants ap- 
pear and join issue with the plaintiff. Then, the proceeding is 
treated as if it had been commenced in the ordinary mode. 
Smith v. Br. Bank Mobile, 5 Ala. 26; Rutherford v. Smith, 
27 Ala. 417. No formal issue appears from the record to have 
been formed; but, on error, when the record shows that the 
parties appeared, and submitted the facts to a jury, the pre- 
sumption is, that it was waived, or that there was a proper 
issue formed. The same presumption attaches when the court 
is the trier of the facts. Smith v. Br. Bank Mobile, supra. 

There is no error in the record, and the judgment is affirmed. 
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Briggs v. Coleman. 
Action on Official Bond of County Treasurer. 


1. Witness certificates ; presentation of, to commissioners’ court.—It is not nec- 
essary that the certificate of a witness for the State in a criminal case should be 
presented to the commissioners’ court for allowance, since it is not a claim against 
the county, but is, except in particular cases, a primary charge on the fine and for- 
feiture fund of the county. 

2. When action lies on official bond of county treasurer. — The failure of a county 
treasurer to pay the certificate of a state witness, when it is a charge on the fine 
and forfeiture fund of the county, and he has proper funds with which to pay it, is 
a breach of the condition of his official bond, for which an action lies. 


APPEAL from the Circuit Court of Greene. 

The record does not show the name of the presiding judge. 

This action was brought by Samuel G. Briggs against 
Charles Coleman, county treasurer of said county of Greene, 
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for an alleged breach of the condition of his official bond. The 
complaint set out the condition of the bond, and alleged the 
following breach thereof: ‘He has failed to pay plaintiff, out 
of the fines and forfeitures in the county treasury of said 
county, the sum of $216.95, due plaintiff in witness certif- 
icates, which had the circuit clerk’s certificates that they were 
good claims against the said county, which were registered by 
preceding county treasurers; which was brought to the notice 
of said Coleman in December, 1871, and which certificates 
were, in December, 1871, presented to said Coleman for pay- 
ment; and he has failed and refused to pay the same to the 
present time. Plaintiff avers, that more than said sum of 
$216.95 has been paid out by said Coleman as county treasurer, 
subsequent to said December, 1871; which said payment was 
contrary to law, and to the injury of plaintiff to said amount. 
Said sum claimed is the property of the plaintiff” 

The complaint contained a second count, in these words: 
*‘ The plaintiff further claims of the defendant the aggregate 
sum of $216.95, due in detail, in the sums, and at the dates, 
set forth, as follows,” specifying them, ‘*by account stated be- 
tween the parties to the same; said sums being due state wit- 
nesses in state cases pending in the circuit court of Greene, or 
transferred on change of venue from said court ; being cases in 
which the defendants were not convicted, and the costs were 
not imposed on the prosecutor; or where costs were imposed 
on the defendant or the prosecutor, and an execution there- 
for was returned ‘No property found ;’ or where no indict- 
ment was found by the grand jury before whom the said wit- 
nesses appeared ; which facts appear on each of said respective 
claims, by the clerk’s certificate thereto. Each of said claims 
is the property of the plaintiff, and said sums are due and un- 
paid. Plaintiff avers, that said sums respectively were duly 
registered in the office of the county treasurer of said county, 
by the preceding treasurer; and that such registration was 
brought to the knowledge of the defendant in December, 
1871; and that said defendant has paid other claims, as against 
and out of said fine and forfeiture fund, which have been reg- 
istered since he registered and demanded payment of the 
amounts due him respectively out of said fund; and that there 
has been in the hands of the said defendant, of the said fine 
and forfeiture fund, enough to pay his said claims; and that he 
has wholly failed to pay said claims: to the plaintiff's injury 
as aforesaid.” 

The court sustained a demurrer to each count of the com- 
plaint, because there was no averment that the claims had 
been audited and allowed by the commissioners’ court; and 
the judgment on the demurrer is now assigned as error. 
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CRAWFORD & MOBLEY, for appellant. 
MorGAN & JOLLEY, with W. CoLEMAN, contra. 


B. F. SAFFOLD, J.— The claims which must be audited 
by the court of county commissioners, and are barred if not 
presented within twelve months after the time they accrue, or 
become payable, are claims against the county. R. C. §§ 907, 
909. The certificates of state witnesses are not such. When not 
payable by the defendant in the suit in which the witnesses are 
valled, or some other person, they are made a primary charge 
on the fine and forfeiture fund of the county. R. C. §§ 4222, 
4438. It is, therefore, not necessary that they should be pre- 
sented to the commissioners’ court for allowance. 

2. The county treasurer commits a breach of his official 
bond, when, having proper funds in his hands, he refuses to 
pay a claim which is entitled to payment. He therefore may, 
in such case, be sued on his bond. ‘The court erred in sustain- 
ing the demurrer to the complaint. 

The judgment is reversed, and the cause remanded. 


Knapp’s Executor v. Kingsbury. 


Action on Foreign Judgment. 


Distinction between assumpsit and debt; amendment of complaint. —The Code 
abolishes the distinction, existing at common law, between the actions of debt and 
assumpsit, and makes the judgment the same for causes of action recoverable in 
either form; consequently, an amendment of the complaint, which would convert 
the action from one form into the other, though unnecessary, is allowable. 


APPEAL from the Cireuit Court of Crenshaw. 

Tried before the Hon. P. O. HARPER. 

This action was brought by Benjamin D. Wright, as the ex- 
ecutor of the last will and testament of C. P. Knapp, deceased, 
against John Kingsbury ; the complaint being in these words: 
“The plaintiff, as executor aforesaid, claims of the defendant 
five hundred dollars damages; for that whereas, on the 22d 
day of October, 1870, the plaintiff recovered of the defendant, 
by the judgment of the county court of Escambia county, in 
the State of Florida, the sum of one hundred and sixty-three 
dollars and sixty-five cents, and also the further sum of twenty- 
four dollars and sixty-five cents, costs of suit, as appears from 
the record and proceedings of said court; which said judgment 
still remains in full force, and unsatisfied, together with the 
interest thereon; wherefore plaintiff sues for five hundred dol- 
lars damages as aforesaid, And plaintiff avers, that said county 
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court of Escambia is, and was when said judgment was ren- 
dered, a court of record of the State of Florida, and had juris- 
diction to render said judgment.” The court sustained a de- 
mutrrer to this complaint, because it was in assumpsit instead 
of debt. The plaintiff then asked leave to amend his com- 
plaint, by striking out the word ‘ damages,” and inserting 
these words, ** which he owes to, and unjustly detains from the 
plaintiff.” The court refused to allow the amendment, and 
the plaintiff excepted to the refusal. In consequence of these 
rulings of the court, the plaintiff took a nonsuit; and he now 
assigns as error the judgment on the demurrer, and the refusal 
to allow the amendment. 


HERBERT & BUELL, for appellant. 
JUDGE & HOLTZCLAW, contra. 


BRICKELL, J.— The demurrer to the complaint was im- 
properly sustained. The common-law distinction between the 
actions of debt and assumpsit is not preserved, but is obliter- 
ated by the Code. In either action, the form of judgment is 
now the same. It may be for the debt, and damages by way 
of interest for its detention ; or it may be for damages only, in- 
cluding debt and interest. eed v. Scott, 80 Ala. 640. The 
complaint was good, and no amendment of it was necessary. If 
the amendment proposed only to meet the objection urged, and 
to convert the complaint into a common-law count in debt ona 
record, it should have been allowed. Reed v. Scott, 30 Ala. 640. 

The nonsuit is set aside, the demurrer overruled, and the 
cause remanded. 


Curry v. Falkner. 
Bill in Equity to enforce Vendor's Lien for Purchase-Money of Land. 


1. Publication against non-resident defendant. — When there is a non-resident 
defendant, the 22d rule of chancery practice requires that the affidavit of his non- 
residence must state the place of his residence, if known, or the fact that it is un- 
known ; and a copy of the order of publication must be sent to him by mail, if his 


place of residence is known. 
2. Defective service of process. — A defective service of process on a defendant 


who, though not a necessary, is a proper party to the bill, is a reversible error. 


APPEAL from the Chancery Court of Coffee. 

Heard before the Hon. ADAM C. FELDER. 

The bill in this case was filed by Elijah Falkner, against 
Carey Curry and Heron Wise, and sought to enforce a vendor's 
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lien for the unpaid purchase-money of a tract of land, which 
said Curry had bought from one Randolph Kent, and after- 
wards sold and conveyed to his co-defendant, Wise. The un- 
aid note for the purchase-money was transferred by said 
Kent to the complainant. A decree pro confesso was entered 
against Curry, on publication against him as a non-resident. 
Wise answered, and claimed to be a bond fide purchaser for 
valuable consideration without notice. On final hearing, on 
pleadings and proof, the chancellor rendered a decree for the 
complainant ; and his decree is now assigned as error by both 
the defendants jointly, together with the decree pro confesso 
against Curry, who also assigns the same errors separately. 


W. D. RosBeErts, for appellants. 
G. T. YELVERTON, with J. FALKNER, contra. 


B. F. SAFFOLD, J.— Error is shown in the decree pro 
confesso against the non-resident, Curry. The proper execu- 
tion of an order of publication is specifically set out in the 22d 
rule of chancery practice. R.C. p. 826. One of the essential 
requisites is, that a copy of the order shall be sent by mail to 
the defendant, where his residence is shown by the bill or affi- 
davit, within twenty days from the making of said order. The 
authority to make the order is dependent upon the affidavit of 
the complainant, or his agent, which must state, not alone the 
affiant’s belief of the non-residence of the defendant, but of his 
age, whether over or under twenty-one years, ins his resi- 
dence, or that they are unknown. The affidavit in this case 
recites, that the afliant “ knows from reputation, and believes, 
that he (Curry) settled in the State of Texas, and has ever 
since remained there,” &c.; but says nothing more definite as 
to his place of residence, or whether it is known to him or not. 
Neither the order of publication, nor the decree pro confesso, 
presents any evidence that notice was attempted to be given to 
Curry by mail, or that his place of residence was unknown. 
The defendant, Curry, was entitled to notice by mail, if the 
complainant knew his place of residence. If it was not 
known, it ought to have been so stated in the affidavit. The 
22d rule requires it. 

Whether Curry was an indispensable party or not, he was a 
proper party ; and the complainant having elected to join him, 
he cannot now avoid the consequences of a defective service. 
Batre v. Auze, 5 Ala. 173. 

The testimony is indefinite, and contradictory. It is not 
shown whether Kent made a deed to Curry or not. But  per- 
haps the presumption would be, that he did. Wise says, he 
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was surety on both of the notes given by Curry to Kent for 
the purchase-money, and that each was for $1,200, one of 
which Curry exhibited, and surrendered to him as paid, when 
he purchased from him; and the other he subsequently paid 
by agreement with Curry. If this be so, his claim to be con- 
sidered a purchaser without notice is made out, as there is no 
evidence to the contrary. But Kent, agreeing with him in 
respect to the second note, says, that the first mentioned was 
for $1,000, which he gave up to Curry in lieu of two others 
each for $000 executed under an agreement between them, 
The inference from his testimony is, that this first note of 
$1,000 was without surety, though he does not expressly say 
so. What has become of the other $500 note? What did 
Wise do with the $1,200 note turned over to him by Curry, in 
proof of its payment? As the decree must be reversed for 
yant of proper notice to the defendant, Curry, perhaps, on 
another hearing, the testimony may be made more satisfactory, 
The decree is reversed, and the cause remanded. 


Griel & Brother v. Marks, Fitzpatrick & Co. 


Trover for Conversion of Cotton Bales. 


Charge on part of evidence.— A party has the right to request instructions to 
the jury, based on the hypothesis which the evidence in his favor tends to estab- 
lish; such charges are not objectionable, though based on a partial view of the 
evidence, since the opposite party may request charges founded on a contrary 
hypothesis, if there is evidence tending to establish it. 


APPEAL from the City Court of Montgomery. 

Tried before the Hon. Joun D. CUNNINGHAM. 

This action was brought by the appellants, who were mer- 
chants doing business as partners in the city of Montgomery, 
against Marks, Fitzpatrick & Co., partners and warelousemen 
in said city, to recover damages for the conversion of six bales 
of cotton. The cause was tried on issue joined on the plea of 
not guilty. It was proved on the trial, as appears from the bill 
of exceptions, that the cotton in controversy was raised by one 
Guy; was sent to town by him, on wagons driven by his two 
sons; was stored in the defendants’ warehouse, and a receipt 
given for it by them in the name of said Guy, though it was 
entered on their books as * received of S. J. Guy for Griel & 
Brother, and marked with their initials; was sold by the 
widow of said Guy, shortly after his death, to Shulman & 
Frankfurter, and was delivered by the defendants to said Shul- 
man & Frankfurter, on their production of the receipts. N. 
Griel, one of the plaintiffs, testified, that said Guy, being in- 
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debted to Griel & Brother for i and other supplies 
furnished by them during the year 1872, verbally promised, in 
September of that year, to send his cotton to them, and let 
them have it, at eighteen cents per pound, in discharge of his 
indebtedness to them; and if they were not willing to give 
that price, they were to store the cotton in a warehouse, ¢ und 
hold it until they could get eighteen cents for it. He further 
testified, that when the cotton was brought to town, Guy’s 
sons drove their wagons up to pli aintiffs’ store, saying, ** Here is 
the cotton that father sent you ;”’ that plaintiffs directed them 
to carry it to the defendants’ warehouse, and have it marked 
with the initials of their names; that the cotton receipts were 
brought to them by Guy’s sons, and were sent by them to said 
Guy, at his request, in order that he might make a settlement 
with his laborers; and that they, so soon as they heard of 
Guy’s death, notified the defendants of their claim to the cot- 
ton. Guy’s sons testified, that their father, when he sent the 
cotton to town, instructed them to store it in the defendants’ 
warehouse in his own name, have it sampled, carry the samples 
to the plaintiffs, tell them that, as soon as he could get out of 
bed, he would come to town and sell it, and would settle with 
them, and they were to carry the receipts to him; and that 
they obeyed these instructions, and did not deliver the cotton 
to the plaintiffs. There was other evidence in the case, but it 
is not material. 

“ After charging the jury generally, and giving all the 
charges asked by the plaintiffs, the court instructed the jury, 
at the written request of the defendants, as follows : 

“1. If the jury are not satisfied, from the evidence;: that the 
cotton sued for is the property of the plaintiffs, they must find 
for the defendants. 

“2. Although, from the evidence, the jury may find that 
Guy was indebted to the plaintiffs, and told them, in Septem- 
ber before his death, that he would send the cotton to them, to 
sell and apply the proceeds to the payment of his said indebt- 
edness, and gave them the right to take the cotton at eighteen 
cents: yet, if they further find that, at the time said Guy sent 
the cotton, he instructed those who brought it to take it to 
plaintiffs, and have it sampled, and then take it to the defend- 
ants’ warehouse, and bring the receipts to him; and that the 
receipts were given by the defendants in the name of Guy, and 
were carried to him, and kept by him until his death, — then, 
neither a general nor a special property in the cotton vested in 
the plaintiffs, and they cannot recover in this action. 

“3. If, from the evidence, the jury believe that said Guy, at 
the time said cotton was sent to Montgomery, instructed the 
persons who brought it to take it to the plaintiffs, and have it 
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sampled, and then store it in the defendants’ warehouse, and 
bring the receipts to him; and that said cotton was accord- 
ingly stored at the defendants’ warehouse, the receipts taken 
in the name of said Guy, and carried to him, and remained in 
his possession until his death; then, said cotton was not the 
property of the plaintiffs, and they must find for the defend- 
ants.” 

These charges, to which the plaintiffs excepted, are now as- 
signed as error. 


R. M. WILLIAMSON, with JuDGE & HOLTZcLAW, for appel- 
lants. 


STONE & CLOPTON, Fitzpatrick & .-RUGELY, contra. 


BRICKELL, J.— All the exceptions reserved are to 
charges given by the court on the request of the appellees, 
who were defendants in the court below. We do not under- 
stand the appellants as questioning the correctness of the legal 
proposition asserted in the first of these charges; that, to sus- 
tain the action of trover, the plaintiff must prove property in 
himself, and a right to the possession at the time of conversion 
by the defendant. The error of the charge is supposed to lie 
in the fact, that it is based on a partial view of the evidence, 
and diverted the attention of the jury from the consideration 
of other evidence, tending to establish that appellants had pos- 
session of the cotton, and a lien, entitling them to retain until 
the lien was discharged. An instruction to the jury, re- 
quested, cannot be refused on this ground. If there was evi- 
dence tending to establish such facts, the appellants should 
have requested a charge based thereon. When the evidence is 
conflicting, each party has the right to request instructions 
based on the hypothesis his evidence tends to establish. 

There was evidence tending to prove the facts recited in the 
second and third charges. From that evidence, if believed by 
the jury, the legal conclusions asserted necessarily followed. 
The objections uged to these charges are near akin, if not 
identical with that taken to the first charge, which we have 
considered. The court did not err in giving these charges. 
The appellants could have cured any prejudice they might 
operate to them, if the jury credited the hypothesis their evi- 
dence tended to establish, by requesting charges adapted to 
that evidence. 

There is no error in the record, and the judgment is af- 


firmed. 
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Holt v. Whatley. 


Action for Damages for Personal Injuries. 


1. Liability of principal and agent, for negligence of servants or sub-agents.— A 
contractor is not the agent of his employer, except as to the specific results which 
he undertakes to accomplish ; and he is himself responsible to third persons for his 
negligence, or for the negligence of servants or other persons employed by him in 
the execution of the work. 

2. Sufficiency of complaint. —In an action on the case, to recover damages for 
personal injuries sustained by plaintiff while in defendant’s employment, it is not 
necessary that the complaint should negative fault on the part of the plaintiff, or 
deny contributory negligence. 


APPEAL from the Circuit Court of Montgomery. 

Tried before the Hon. JAMES Q. SMITH. 

This action was brought by Gabe Whatley, a freedman, 
against James L. Holt, to recover damages for personal in- 
juries sustained by the plaintiff by the fall of the new market- 
house in the city of Montgomery, in October, 1872, while he 
was employed as a workman by the defendant, who had un- 
dertaken to do all the wood-work for the contractor, Geo. 
M. Figh. The overruling of demurrers to each count .of the 
complaint is the matter now assigned as error. 


HERBERT & MURPHEY, for appellant. 
GRAHAM & ARRINGTON, contra. 


B. F. SAFFOLD, J. — The complaint for damages for per- 
sonal injuries represents, in three counts, the responsibility of 
the appellant (defendant) as sub-contractor for the construction 
of the roof of a market-house; the employment of the appel- 
lee (plaintiff) to work thereon ; the falling of the roof while he 
was so engaged, inflicting serious injury upon him; and the 
gross negligence of the defendant in failing to have the roof 
constructed in a substantial and workmanlike manner, which 
would have been known to him by the exercise of proper care 
and diligence, but which was unknown to the plaintiff. 

A demurrer to the complaint was overruled. Its grounds 
were: Ist, No cause of action shown against the defendant ; 
2d, Failure to aver the exercise of due diligence on the part of 
the plaintiff, in ascertaining the danger he was subjecting him- 
self to; 3d, Failure to deny contributory negligence. 

1. A contractor, whether subordinate or principal, is not the 
agent or servant of his employer, in relation to anything but 
the specific results which he undertakes to produce. His em- 
ployer, therefore, is not responsible to third persons for his 
negligence, or for that of his servants, agents, or sub-con- 
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tractors, in the execution of the work. O’Roorke v. Hart, 7 
Bosw. 511, 514; Allen v. Willard, 57 Penn. St. 3874 ; Shear- 
man & Redfield on Negligence, § 79. ‘ The party employee 
had the selection of the agent employed ; and it is reasonable 
that he who has made choice of an unskilful or careless per- 
son to execute his orders, should be responsible for any injury 
resulting from his want of skill or want of care.” Baron 
Rolfe, in Reedie v. London §& Northwestern R. R. Co. 4 
Exch. 244. The averment of the complaint precludes the 
liability of any principal of the sub-contracting defendant. 

2. The weight of authority is decidedly adverse to the 
necessity of averring in the complaint a denial of contributor 
negligence, or want of fault on the part of the plaintiff. When 
the injury to the plaintiff, the responsibility of the defendant 
for it, and his negligence are shown, a judgment for damages 
must follow without some defence. But the fault of the plain- 
tiff, whether in complete defence to the action, or in mitigation 
of damages, appearing from the evidence, is available for the 
defendant, and it is immaterial how it is made to appear. 
Shearman & Redfield on Negligence, §§ 43-45, and cases cited ; 
Ala. & Flor. R. R. Co. vy. Waller, June term, 1872. The de- 
murrer was properly overruled. 

The judgment is affirmed. 


Lowry’s Administrator v. Newsom & Wife. 


Scire Facias to revive Probate Decree. 


1. Specification of grounds of demurrer.—On demurrer to a scire fucias, the 
court can only consider the defects specifically assigned as causes of demurrer; 
and in the appellate court, on error, the inquiry is limited to the same defects. 

2. Amendment of scire facias. — A scire fucias, or citation, to revive a probate 
decree on which no execution was issued within one year after its rendition, whether 
regarded as process or as pleading, is within the statute authorizing amendments. 

3. Defective process; how taken advantage of. — A defect in process, whether in 
the mode of suing it out, or in its return day, is matter fora plea in abatement, 
and not available on demurrer. 

4. Form of decree against administrator on settlement. — On final settlement of an 
administrator’s accounts in the probate court, if it appears that the assets in his 
hands consist partly of gold, and partly of currency, it is proper to render a de- 
cree against him, in favor of each distributee, for his share of each kind of money, 
distinguishing between them. 


APPEAL from the Probate Court of Perry. 

In the matter of the estate of William Lowry, on the pe- 
tition of James T. Newsom and wife, distributees, for a scire 
facias to revive a decree rendered against the administrator, 
Isaiah Lowry, on final settlement of his accounts in said probate 
court. The scire facias, or citation, was issued on the 18th 
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March, 1873, and was in these words, omitting the caption : 
“ You are hereby commanded to summon Isaiah Lowry, to ap- 
pear in and before the probate court to_be held for Perry 
county, at the court-house in the town of Marion, on the 28th 
day of April, 1878, then and there to show cause why a decree, 
rendered on the 28d day of February, 1872, in and by, and 
now pending in said court, against him as the administrator of 
the estate of William Lowry, deceased, and in favor of James 
T. Newsom and his wife, Parmelia Newsom, for the sum of 
$52.66 in gold, and the further sum of $1,540.20 in currency, 
should not be revived against him; and this you shall in no 
wise omit, under the penalties prescribed by law,” &e. The 
defendant appeared, and demurred to the sere facias, assign- 
ing the following causes of demurrer: “ 1. Because the plain- 
tiffs do not, by the terms of said seire facias, call on the 
defendants to show cause why they should not have execution 
on their decree. 2. Because said seire facias is not made re- 
turnable to a regular term of said probate court. 38. Because 
it does not sufficiently set forth the decree sought to be revived. 
4, Because it is not made returnable within such time as the 
law requires.” The court overruled the sa and then 
allowed the plaintiffs to amend the seire facias, by adding the 
following words: “ and to show cause w hy the plaintiffs should 
not have execution on their judgment or decree ;”’ to the al- 
lowance of which amendment the defendant excepted. The 
defendant then demurred to the inspect secire facias * be- 
cause it does not set out such a decree as can be revived.” The 
court overruled this demurrer also, au rendered a decree re- 

viving the former decree. From this decree the defendant be- 
low appeals, and here assigns it as error, together with the 
overruling of his demurrer to the scire facias, and the allowance 
of the amendment. 
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W. B. MopAweE Lt, with BAtLey & Lockett, for appellant. 


JoHN T. Vary, with Joun C. READ, contra. 


Ffacias of a decree of the court of probate, on which an execu- 
tion has not been sued out within one year after its rendition. 
R. C. § 2830. The process issued in this case was intended as 
a scire facias under this statute, but it is very defective, and 
subject to demurrer on several grounds. Our inquiry is, how- 
ever, limited to the causes of demurrer specially assigned. If 
these are not well taken, other defects, however apparent, can- 
not avail the appellant. 

The first cause of demurrer assigned is, that by the terms of 
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said scire facias the defendant is not called on to show cause 
why the plaintiffs should not have execution on their decree, 
This objection was met and cured by an amendment in the 
court of probate. To the allowance of the amendment the ap- 
pellant reserved an exception. <A scire facias may, at the 
election of the party suing it out, serve as process and plead- 
»ing; or he may treat it as process only, and declare upon it, 
as on other process, Toulmin v. Bennett, 3 Stew. & Port. 220, 
Whether regarded as process or pleading, it is within the stat- 
ute of amendments. Sartin v. Weir, 3 Stew. & Port. 421; 
Miller v. Shackelford, 16 Ala. 95. 

The second ground of demurrer is, that the scire facias was 
not made returnable to a regular term of the court of probate. 
If it could be conceded that the seire facias is in this respect 
objectionable, the defect is not matter of demurrer. A defect 
in process, either in the mode of suing it out, or in its return 
day, is the subject of a plea in abatement. A demurrer pre- 
sents only defects in pleading. The fourth ground of demurrer, 
if it could be regarded as disclosing any valid objection to the 
scire facias, presents only a defect in it as process, and not as 
pleading, and was, for the reason we have stated, if no other, 
properly overruled. 

The scire facias is not at all uncertain in its description of 
the decree sought to be revived. The court in which the 
decree was rendered, the day of its rendition, the accounts 
thereby adjudged, and the party in whose favor, and against 
whom it is rendered, are averred. This is certainly all that is 
requisite to enable the court to pronounce judgment of revivor. 

The last ground of demurrer was properly overruled. If the 
judgment sought to be revived was improperly rendered, 
partly for gold, and partly for currency, the defect would be 
merely matter of error, or irregularity, affecting its validity 
only in a direct proceeding for its reversal. But, in this case, 
the decree was properly rendered, partly for gold, and partly 
for currency. It was rendered on the final settlement of the 
accounts and vouchers of appellant as the administrator of Wil- 
liam Lowry, deceased. On that settlement, it was ascertained 
that he had, of assets, a certain sum in gold, and a certain sum 
in currency, distributable to the widow and next of kin of his 
intestate. No other decree than one distinguishing between, 
and distributing these sums separately, would have met the 
justice of the case. A decree against him for an aggregate sum 
in dollars, which he could have paid in legal tender currency, 
would have enabled him to make a profit from the assets, to 
which he was not in morals or law entitled. The assets in his 
hands belonged to the distributees, and were properly decreed 
to them in specie. The judgment is affirmed. 
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Wheeler v. Morgan. 
Application for Rehearing after Final Judgment at Law. 


When rehearing cannot be had.— After judgment by nil dicit, rendered on 
the second day of the term, the defendant cannot have a rehearing under the 
statute (Rev. Code § 2814), on the ground of surprise, accident, or mistake, 
because his attorney did not hear the cause called, and the court announced, on the 
Jifth day of the term, that all litigated cases were continued. 


APPEAL from the Cireuit Court of Marengo. 
Tried before the Hon. LuTHER R. SMITH. 


J. T. JONES, for appellant. 
Brooks, HARALSON, & Roy, contra. 


B. F. SAFFOLD, J.— The appeal is from a judgment 
granting a rehearing in a cause, under R. C. § 2814. The 
original suit, which was an action of detinue for the recovery 
of a horse, was commenced in February, 1868, by the ap- 
pellant against the appellee, who was duly served with notice 
on the 16th of March, 1868. At the spring term, 1870, on 
the second day of the first week, a judgment by nil dicit, 
with a writ of inquiry, was rendered ; and on the fourth day of 
the second week, the writ of inquiry was executed. 

After the adjournment of the court, but within the time 
limited, the defendant applied for a rehearing. His petition 
states, that he had employed counsel, who had entered an ap- 
pearance for him; that he was in attendance on the court, and 
on Friday of the first week the court announced that all 
litigated causes requiring a jury were continued until the next 
term ; that one of his attorneys was present in court, on the 
days in which the judgment was rendered and the writ of in- 
quiry was executed, but heard nothing of the proceedings, and 
neither he nor his counsel knew what had transpired, until 
after the adjournment of the court. He claims that he has a 
meritorious defence to the action, to the effect that the horse 
was his property at the commencement of the suit. It does 
not appear that any pleas to the original action had been filed. 
A demurrer to this petition was overruled, and the statements 
being proved by affidavit, the rehearing was granted ; and this 
judgment is now assigned as error. ‘There is no bill of ex- 
ceptions in the record. 

The showing would have been entirely sufficient, if the 
judgment had been rendered after the announcement by the 
court that the litigated civil cases were continued to the next 
term. But it was rendered three days before. The writ of 
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inquiry was submitted to the jury after the announcement was 
made; but the alleged defence does not go to that, and would 
not be admissible under it. The ground of the defence is, that 
the horse was the defendant’s property. 

Of course, if the judgment was really taken at the time the 
record shows it to have been, which is not contested, and no 
fraud or deceit was practised on the defendant or his counsel, 
which is not claimed, the mere inattention of the counsel to 
the proceedings of the court cannot be visited on the plaintiff, 
The demurrer ought to have been sustained. 

The judgment is reversed, and the cause remanded. 


Tindal e¢ al. v. Drake ef al. 


Bill in Equity for Partition of Lands, and Account of Rents and 
Profits. 


1. Naked trust.— When a trustee, created by deed, is a mere repository of the 
legal title, being charged with no duty, and subject to no responsibility, no estate 
or interest passes to him by the deed (Rev. Code, § 1576), but the whole estate, 
legal and equitable, is vested in the beneficiaries under the deed. 

2. Parties to bill for partition. — Where children take as tenants in common 
under a deed, whether immediately or in remainder, the children and heirs of a 
deceased tenant may join with the survivors in a bill for partition and an account 
of the rents and profits. 

3. Same. — If the bill seeks a partition of lands, and an account of the rents 
and profits which accrued after the death of a deceased tenant in common, his 
personal representative is not a necessary or proper party ; but, if it also seeks an 
account of the rents and profits which accrued prior to his death, his personal 
representative is a necessary party, unless facts are averred which show that there 

“is no necessity for administration on his estate. 

4. Non-joinder of parties. — A bill should not be dismissed, on account of the 
non-joinder of necessary parties, without giving the complainant an opportunity to 
bring them in by amendment. 

5. Multifariousness. — A bill for the partition of lands, and an account of the 
rents and profits while in the possession of a purchaser, is not multifarious, because 
it also asks the removal, if necessary, of the trustee, who refuses to assert his legal 
rights against the purchaser. 

6. Where bill may be jsiled. — A bill for the partition of lands between several 
tenants in common, an account of the rents and profits while in the possession of 
a purchaser, and the removal, if necessary, of the trustee, who refuses to assert his 
legal rights, is properly filed in the district in which the lands are situated, and 
material defendants reside, although the trustee was appointed by the chancery 
court of another district. 


APPEAL from the Chancery Court of Hale. 

Tried before the Hon. A. W. DILLARD. 

The bill in this case was filed, on the 26th April, 1871, by 
Pleasant M. Tindal and others, children and grandchildren of 
Harvey Tindal and Sarah E. Tindal, his wife, against William 
B. Drake and others; and sought a partition of certain lands, 
which were in the possession of said Drake, and which the 
complainant claimed under certain deeds hereinafter referred 
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to, and an account of the rents and profits while in his posses- 
sion; and it also asked, “if necessary,” the removal of Philip 
P. May, who had been appointed trustee of the said Sarah E. 
Tindal and her children, under a decree of the chancery court 
of Greene county, in 1854, on the ground that he refused to 
assert his legal rights wndee the said deeds and decree against 
the said Drake. “The deeds under which the complainants 
claimed the lands were made exhibits to the bill, and were as 
follows: 1. A deed from Samuel Buchanan to Harvey Tindal, 
dated the 29th December, 1847, which recites that the said 
Samuel Buchanan is “acting as trustee for James Buchanan, 
by authority derived from the chancery court of said county, and 
at the instigation and request of the said James Buchanan ; ” 
and by which an undivided moiety of some of the lands is con- 
veyed to the said Harvey Tindal, “in trust only for the use 
and benefit of Sarah E. Tindal, wife of the said Harvey Tindal, 

and her children.” 2. A deed from James A. Moore to Hae. 
vey Tindal, dated September 25, 1851, which recites that, on 
the 19th June, 1844, Pleasant May conveyed certain lands, by 
deed of trust, to James May, in trust for the benefit of James 
Buchanan pore" James T. M: ay, and that said James May re- 
fused to act as trustee, and that Samuel Buchanan was ap- 
pointed trustee in his stead, and that said James A. Moore 
was afterwards appointed trustee in the place of said James 
Buchanan, then deceased; and by which an undivided moiety 
in said lands is conveyed to said Harvey Tindal, “ as trustee 
for his wife, Sarah E. Tindal, and her children.” 3. A deed 
from James A. Moore, as trustee of Milton M. May and 
Elmira May, dated the 25th December, 1851, and conveying a‘ 
portion of the lands to Harvey Tindal, “as trustee for his wile, 
Sarah KE. Tindal, and her children.” 4. A deed from John 
May and his wife, Virginia D. May, dated the 24th June, 
1852, and conveying a portion of the lands to Harvey Tindal, 
‘as trustee for his “wile, Sarah E. Tindal, and her children.” 
5. A deed from Nancy G. Marr to Philip P. May, “as trustee 
for Sarah E. Tindal and her children,” dated the 12th January, 
1856. 

The bill alleged, that Harvey Tindal died in January, 1853 ; 
that Philip P. May was afterwards appointed trustee in his 
stead under the said deeds, by a decree of the chi meery court 
of Greene county, which then embraced Hale county, in June, 
1854; that said Philip P. May had never resigned, nor been 
removed from the said trust; that in Febru: ary, 1863, James 
M. Tindal, assuming to act as trustee for the said Sarah E. 
Tindal and her children under said several deeds, and the said 
Sarah E. Tindal uniting with him, sold and conveyed the lands 
to said William B. Drake, and received payment of the pur- 
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chase-money in Confederate treasury-notes; that the said 
James M. Tindal never was legally appointed trustee under 
said deeds, and had no legal authority to sell and convey the 
interest of Mrs. Sarah E. Tindal and her children in said 
lands; that Drake entered into possession of said lands under 
his purchase, and claimed to hold them in his own right, and 
denied the complainants’ right to them; that said Philip P, 
May had removed from Greene county to Mobile, and refused 
to assert or protect the interest of the beneficiaries under the 
said deeds; and that the living children of said Harvey and 
Sarah E. Tindal, and the children of those who have died, are 
the complainants and defendants to the bill. The prayer of 
the bill was ‘for a severance, or division, or partition of the 
said lands, among and between the beneficiaries of said trusts 
and the said William B. Drake, if he have any;” that a sale 
of the said lands may, if necessary, be ordered for this pur- 
pose; that an account be taken of the rents and_ profits of the 
lands while in possession of said Drake; that the said Philip 
P. May, if necessary, may be removed from the trusteeship, 
and another trustee be appointed in his stead; and for general 
relief. 

The defendant Drake filed a demurrer to the bill, and as- 
signed the following as grounds of demurrer: 1. Because some 
of the grandchildren of Mrs. Sarah E. Tindal, who claim by 
inheritance, and not as beneficiaries under the deed, were 
joined as complainants with some of the surviving children. 
2. Because the personal representatives of two of the children, 
who were dead, were not made parties, and no excuse was 
shown for the failure to bring them in. 3. Because the per- 
sonal representative of Mrs. Sarah E. Tindal was not made a 
party. 4. Because the bill was multifarious, in that it sought 
an account of the rents and profits of the land against the said 
Drake, and the removal of the said Philip P. May as trustee, 
with whom said Drake had no privity or connection whatever. 
5. Because said Philip P. May was appointed trustee under 
the deeds by the chancery court of Greene county, and did not 
reside in the county in which the bill was filed, and the court 
had no jurisdiction over him. 6. Because the bill shows that 
the complainants had an adequate remedy at law. 

The chancellor sustained the demurrer, and dismissed the 
bill; and his decree is now assigned as error. 


W. & J. WEBB, for appellants. 
CoLEMAN & SEAY, contra. 


BRICKELL, J. — There are questions of grave importance 
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to the parties in interest, suggested by the argument of coun- 
sel, which must arise in the "fetere progress, and on the final 
determination of this cause, on which we forbear to express 
an opinion in the present state of the record. In view of the 
tendency of modern decisions, some of which are collected and 
reviewed in Williams v. MeConieo (36 Ala. 28), the quantity 
and chara a of estate taken by Sarah E. Tindal and her 
children 4 ther she had a life estate, and her children a 
remainder, 0 tice she and her children take an immediate 
estate Jognyy converted by our statute into a tenancy in com- 
mon, sae vhether this estate is subject to open and let in 
after-born children — are questions to be carefully considered, 
when directly presented. The particular causes of demurrer 
assigned do not raise these questions. On these questions, a 
proper conclusion may be greatly aided, if, as may possibly be 
inferred from the allegations of this bill, con the conveyances 
exhibited, Harvey Tindal’s trusteeship was not er vated by 
them, but was in existence, and its pe cl and the trust 
estate committed to him, and to which the subject-matter of 
these conveyances are mere accretions, were created and de- 
fined by some previous appointment and conveyance. If it 
was so created, the bill should be amended, so as to disclose 
fully the origin and character of that trusteeship, and, if it be 
a fact, that the lands in controversy were acquired by him 
while acting as trustee, and subordinated to the trusts pre- 
viously imposed. There is a.point of view, in which this is 
indispensable. The present trustee was appointed, as successor 
of Tindal, in 1854. A part of the premises, of which parti- 
tion is sought, was conveyed to him in 1856. If the charac- 
ter of that conveyance, and the estate it creates, are to be 
determined alone from its terms, the present trustee is the 
mere repository of a naked legal title, charged with no duty, 
and subject to no responsibility. Under the Code, such an 
assurance does not pass the legal estate, or any other right or 
interest, to the trustee. Its operation is to merge the legal 
and equitable estate in the cestuis que trust, or those who 
would have been cestuis que trust at common law. R. C. § 
1576; You v. Flinn, 34 Ala. 409. ; 

The bill is not obnoxious to the causes of demurrer specifi- 
eally assigned. Its object is a partition of lands, and an ac- 
count of rents and profits, from one who is in possession under 
a canveyance from one claiming to act as trustee and Sarah E. 
Tindal. This conveyance, so far as we can determine from the 
allegations of the bill, was inoperative as against the complain- 
ants, passing to the grantee only the estate of Sarah E {., what- 
ever that estate may be finally ascertained to have been. The 
complainants are children of Sarah E. Tindal, taking directly 
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under the several conveyances, either as tenants in common 
with her, or in remainder at her death (which is averred in 
the bill), and the children and heirs of some of her children, 
who so took, and have died. The first ground of demurrer is, 
that there is a misjoinder of complainants — that the children 
taking under the conveyances cannot join with the other com- 
plainants who take as heirs. Whether the children take in re- 
mainder, or take immediately, they take as tenants in common, 
and, on the death of either, his estate descends to his heirs-at- 
Jaw, and they have then the community of interest with the 
surviving tenants which their ancestor had. This community 
of interest entitles the parties to join as complainants in a bill 
for partition. The heirs must have been parties, either as 
complainants or defendants; and they could properly elect, 
whether they would seek partition as complainants, cr remain 
passive, and take the place of defendants against whom it was 
sought. 

The next ground of demurrer is, that the personal represen- 
tatives of the children dying are not made parties. If the ob- 
ject of the bill was a partition of personalty, the title to which 
would by law devolve on such representatives, they would be 
indispensable parties, unless the bill averred, as it does not, 
the existence of particular facts, which have been held to dis- 
pense with the necessity of tracing title through them. The 
subject-matter of the suit, however, is a partition of real 
estate. At common law, an executor or administrator is the 
representative of the personalty only. By virtue of his office, 
he had no right to the possession of the lands of the testator, 
or intestate. If the lands were devised, they passed to the 
devisees ; if not devised, they descended to the heir-at-law, 
who alone was entitled to the possession. 1 Brick. Dig. 
935, § 316. The statutes of this State confer on the personal 
representative authority to rent, and to obtain judicial decree 
for the sale of lands. These statutes are not construed as inter- 
cepting the descent, or affecting the common-law right of the 
heir to recover rents and profits, until the personal representa- 
tive asserts the power they confer. 1 Brick. Dig. 937, § 332. 
So far as the bill seeks partition, and an account of rents and 
profits after the death of the several ancestors of the heirs who 
are complainants, the personal representatives are not necessary 

arties. If an account of the rents and profits accrued prior 
to the death of the ancestors is sought, the personal represen- 
tative is a necessary party, unless his presence can be dispensed 
with by the averment of facts not found in this bill. But if 
these representatives are, in any aspect of the case, material 
parties, the bill should not have been dismissed for want of 
them ; an opportunity should have been afforded the complain- 
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ants by an amendment to introduce them. It would be a 
harsh practice, which this court has often discountenanced, to 
dismiss a bill containing equity, because of a want of proper 
— as to a part of its subject-matter. 1 Brick. Dig. 
753, § 1691. 

The personal representative of Sarah E. Tindal could not 
possibly have any right or interest in this suit. The de- 
fendant Drake, by a conveyance from her in her life, had 
succeeded to all her estate in the lands. If such representative 
had been made a party defendant, he could have demurred for 
a misjoinder. If made a party complainant, the defendants 
could have demurred for like cause. 

The bill is not multifarious. It does not set out several 
distinct, unconnected matters. If the defendant Drake has, 
as the demurrer avers, no interest in the question of the re- 
moval of the trustee, he has an interest in the partition of the 
lands, and against him only is an account of rents and profits 
sought. To these, the most material part of the case, he is 
an indispensable party. The removal of the trustee is prayed, 
because of his failure to assert the alleged rights of the com- 
plainants. Whether the conveyance to Drake is unauthorized, 
and the trustee’s acquiescence in it is ground for his removal, 
is of vital importance to Drake. ‘The whole matter of the bill 
is so connected, that it would not comport with the estab- 
lished policy of a court of equity, to avoid a multiplicity of 
suits, to compel the complainants by one suit to have sought 
a removal of the trustee, and by another partition and an 
account of rents and profits, to which probably Drake would 
have had the right to require the trustee to be made a party, 
that the legal title might be bound by the decree rendered. 
Horton v. Sle dye, 29 Ala. 478; Kennedy v. Kennedy, 2 Ala. 
d73. 

The bill was properly filed in the chancery district in which 
the lands are situate, and in which material defendants re- 
side. The mere fact, that the trustee was appointed by the 
court of another district, does not draw to that court exclusive 
jurisdiction of this suit, whatev er would be the rule if the trus- 
tee had been accounting to that court, and a settlement of his 
trust only was sought. 

The decree of the chancellor is reversed, and the cause re- 
manded. 
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Erwin & Jones v. Hill’s Administrator. 


Action on Promissory Note given for Price of Land sold by Adminis- 
trator under Probate Decree. 


1. Grant of administration during late war; action by administrator. — An ad- 
ministrator, appointed by a probate court of this State during the late war, cannot 
maintain an action in the courts of the present state government, by virtue of 
those letters alone; but if he sold property belonging to the estate, under orders 
of the probate court, taking a note payable to himself as administrator, and has 
not been discharged from his fiduciary responsibility, nor superseded by a sub- 
sequent appointment, he may maintain an action on it in his own name; and his 
subsequent appointment as administrator, pending the suit, will enable him to en- 
force the collection of the judgment, and at the same time protect the defendant in 
paying it. 

2. Estoppel en pais against administrator. — An administrator who, in selling 
property under an order of the probate court, makes an agreement with the pur- 
chaser contrary to the terms of the decree, cannot repudiate his agreement on that 
account, when suing on the note given for the purchase-money. 

3. Contracts payable in Confederate money ; measure of recovery. — In estimating 
the amount which a party is legally, justly, and equitably entitled to recover (Or- 
dinance No. 26 of convention of 1865), when suing on a note given for the price of 
property sold during the late war, and which, by contemporaneous agreement be- 
tween the parties, might be discharged by a payment in Confederate treasury- 
notes, the criterion is thevalue of the property in lawful money at the time of the 
sale; and although it is permissible, in determining that value, to consider the 
relative values of Confederate money and lawful currency, yet this must not be 
made the standard. 


APPEAL from the Cireuit Court of Hale. 

Tried before the Hon. M..J. SAFFOLD. 

This action was brought by Mrs. Susan B. Hill, suing as 
the administratrix of her deceased husband, Charles W, Hill, 
against George Erwin and Allen C. Jones; was founded on 
the defendants’ promissory note for $40,586.08, dated the 10th 
day of February, 1863, and payable to the plaintiff, as such 
administratrix, on the 1st March, 1864; and was commenced 
on the 9th day of March, 1866. The judgment rendered on 
the first trial was reversed by this court, on appeal by the 
plaintiff, and the cause was remanded, as shown by the report 
of the case in 44 Ala. 661-8. The opinion then delivered in 
the case has been expressly overruled, at the present term of 
the court, in the case of Aiddle v. Hill’s Adim’r, ante, pp. 
925-234. On the second trial, as the record now shows, the 
vase was submitted to the court on an agreed statement of 
facts, which is substantially set out in the opinion of the court : 
and the court charged the jury that, “on these facts, the plain- 
tiff was entitled to recover the amount of the said note, with 
interest thereon, less the amount of credits indorsed thereon.” 
This charge, to which the defendants excepted, is now assigned 
as error. The opinion was delivered at the June term, 1872. 


Wo. M. Brooks, for appellants. 
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A. B. PirtMAN, with R. H. Smirn, contra. 


B. F. SAFFOLD, J.— When this case was in this court 
before (Hill v. Erwin et al. 44 Ala. 661), it was held, that 
the sale of a decedent’s land, under an order of the probate 
court, at the instance of the administrator, was a judicial sale ; 
and that the term * dollars,” as expressive of the consideration 
to be paid, meant such as would be a legal tender in the 
payment of debts. From these premises the court deduced 
the conclusion, that the purchase-money of lands of a decedent, 
so sold in 1865, could not be shown to have been payable in 
Confederate currency, by agreement between the administrator 
and the purchaser at the time of sale, in a suit by the adminis- 
trator as such against the purchaser. 

The case is now returned to us under a different state of 
pleading, with additional facts, presenting new issues. It is 
agreed between the parties, that the plaintiff, Mrs. Hill, was 
duly appointed administratrix, in 1862, but by the court of the 
insurrectionary government existing in the State at that time ; 
and that she has not had, either at the sale, or at the commence- 
ment of this suit, or at any other time, any other authority to 
represent the estate than was derived from that appointment. 
It is further agreed between them, that “the general issue, 
and appropri: ate special pleas, denying the validity of the ap- 
pointment of the plaintiff as administr: atrix, denying that she 
ever was administratrix, denying the validity of the sale of the 
land, and of the orders of the “probate court, and presenting 
the questions, whether said debt has been paid; and whether 
the defendants have the right to scale the debt on account of 
the agreement to take Confederate money in payment thereof ; 
and whether the plaintiff is entitled to recover any, and what 
amount from the defendants ; and any other appropriate pleas, 
which can be well pleaded, together with appropriate demur- 
rers, replications, and issues, shall be considered as in. The 
court is to pronounce upon the case on the above facts, in the 
form of a charge to the jury, and a verdict is to be entered in 
accordance with such decision.” 

The facts material to be stated are briefly these: The de- 
fendant Erwin bought the land of the intestate, in 1863, at a 
sale by the plaintiff as administratrix, under an order of the 
probate court, under an agreement with her that the purchase- 
money might be paid in Confederate treasury-notes. The land 
was worth at the time in gold, or its equivalent, about $13,000. 
He agreed by promissory note to pay over $40,000, and 
did pay about $32,000, in the promissory notes of other per- 
sons, which were received by the administratrix and credited 
on his note ‘* as so many dollars, which at that time greatly 
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exceeded in amount the real market value of said lands in 
good money.” At the date of the sale, Confederate currency 
was exchangeable for gold, at the rate of three dollars for one 
of the latter. The plaintiff has sued on the note in her rep- 
resentative capacity, admitting the credit in proportion to the 
nominal amount of each. 

The agreement of the parties, in reference to the pleadings, 
seems to admit of any plea, whether in prosecution or defence, 
admissible in law under the facts stated. Perhaps, the parties 
ought to be required to make up their issues more definitely. 
As this case arises under peculiar circumstances, and is not 
likely to become a troublesome precedent in respect to plead- 
ing, we will consider it as presented. 

The plaintiff’s administration of the intestate’s estate, and 
the orders of the probate court respecting it, during the recent 
war, are not void. Griffin v. Ryland, 45 Ala. 688. But an 
administrator cannot maintain a suit, in the present courts, by 
virtue alone of an appointment made under the insurgent gov- 
ernment then existing in the State, if the objection is made. 
Bibb §& Falkner v. Avery, 45 Ala. 691. It would be an an- 
swer to the objection, however, if the plaintiff had a personal 
right to recover on a contract made with him in his representa- 
tive capacity. Harbin v. Levi, 6 Ala. 399. Where an admin- 
istrator has, in virtue of his administration, obtained the legal 
title to property of the deceased, he may sue for its recovery 
in his own name, although he is the legal owner in the charac- 
ter of trustee, unless he has by some means become divested 
of that character. <A foreign administrator, who has reduced 
the personal property of the deceased there situated into pos- 

. session, has this right, if the property be afterwards found in 
another country. Story’s Conflict of Laws, § 516. In Dun- 
ham v. Grant (12 Ala. 105) is an explicit decision, that an 
administrator cannot sue upon a note, an asset of the estate, 
which he has taken payable to himself as administrator, after 
his removal from office, although no successor has been ap- 
pointed. But C. J. Couiier, laying stress upon the revoea- 
tion of the letters, conceded that, under some circumstances, 
the right to maintain an action would be a conservative power. 
Judge ORMOND, dissenting, held that the right to sue remained 
notwithstanding the removal, until a successor was appointed. 
The circumstances of conservative power certainly exist in this 
case, where there is a fiduciary liability, without a removal, or 
the appointment of a successor. 

Section 2293 of the Revised Code, prescribing how a foreign 
administrator may maintain an action in this State, is confined 
to cases of appointment in another of the United States, when 


no letters have been granted in this State; and the required 
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qualification may be effected at any time before judgment. It 
is not strictly applicable to an appointment made under the 
insurgent government of Alabama, which would rather be sub- 
ject to the international law. Where an administrator, under 
his appointment by the Confederate government of the State, 
had acquired a personal right to sue in our present courts, he 
may preserve his right from being divested pending the suit, 
by taking out letters of administr ation, thus precluding a grant 
to any other person. For, while one who sues as administra- 
tor, without being such, would be defeated by the objection, a 
grant of letters to him, obtained before plea, and in chan- 
cery even ng the hearing, would cure the defect. Doolit- 
tle v. Lewis, T Johns. Ch. R. 45; Goodrich v. Pendleton, 4 
Ib. 549. 

It results from these propositions, that though Mrs. Hill 
vannot maintain this suit by virtue alone of her ietters of ad- 
ministration derived from the insurgent authority, she may do 
so by reason of her legal title to, and beneficial interest in the 
note, acquired by her administration, and not divested out of 
her by any subsequent action of a competent tribunal. Her 
letters of administration, obtained since this appeal was taken, 
cannot, under the pleadings, give her a better right to sue 
than she had at the commencement of the suit; but it can, 
and does, prevent such right as she had from being divested 
out of her. She was entitled to commence the suit as a trus- 
tee administrator; and she may now recover judgment, and 
enforce its collection, without fear of divestiture, by virtue of 
her recent appointment. The defendants will not be liable to 
answer over to another, and no second administrator will be 
pat to another action to recover the money out of her hands. 

This position of the parties materi: uly affects their rights 
in the suit. The terms of sale dictated by the probate court 
can only be rigidly enforced, against the agreement of the ad- 
ininistratrix, by an administrator duly appointed and qualified 
by authority of the present legal probate court. Mrs. Hill 
cannot avoid her contract with the defendant Erwin. 

The payment of $52,000 does not appear to have been 
nsniaed by either party as an extinguishment or satisfaction 
of the note. It was evidently reg: arded as a pro rata payment, 
dollar for dollar, the notes of third persons being considered as 
about equal in value to the Confederate currency, The un- 
paid balanee of about $8,000, with interest, is the debt. It is 
subject to be reduced to an amount which will bear the same 
proportion to the value of the land at the date of the sale, as 
itself bears to the nominal amount agreed to be paid. 

In ascertaining what amount the plaintiff is legally, justly, 
and equitably entitled to receive according to the contract, 
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agreeably to Ordinance 26 of the convention of 1865, we have 
adopted as the criterion the value of the property in lawful 
money at the date of the sale. While it would be permissible, 
in determining this value, to consider the relative value of the 
Confederate currency agreed to be paid, it must not be made 
the standard. We well know, that the effect of the war on the 
value of various kinds of property was very different. The 
Confederate currency became very much depreciated in respect 
to gold, or even United States treasury-notes, but not so much 
so in respect to real estate, or to cotton, or any other property, 
the supply of which was not derived from without the Con- 
federate lines. It must be remembered that, although the 
vendor might have been willing to take the equivalent value of 
the Confederate money in gold at the time of the sale, he never 
agreed to do so after the war, when the particular circumstances 
had entirely changed. In many instances, it would be a great 
hardship to require him to do so. The price of land during the 
war, in Confederate currency, was never more than five or six 
times greater than its value in gold, either before or since ; while 
the proportion between that currency and gold varied from 
nearly equality to twenty, and thirty, and even fifty for one. 
The judgment is reversed, and the cause remanded. 


Doe, ex dem. Pope v. Pickett. 


Ejectment by Remainder-men against Purchaser from Tenant for Life. 


1. Tecorded survey ; mistake in description of land; admissibility of parol evidence 
to correct. —In ejectment by devisees in remainder, against a purchaser from the 
tenant for life, the lands having been surveyed and divided among the devisees, 
under the authority of the will; the survey so made accurately describing the 
lands, except in the designation of the quarter-section in which they were situated, 
using the letters S. £. instead of N. £.; held, that parol evidence was admissible 
to show the mistake in the recorded survey, even conceding to it the same effect as 
if made under proceedings for partition, and to identify the lands sued for as those 
embraced in the survey. 

2. Execution and attestation of will; what law governs. —'To make a will opera- 
tive to pass real estate, it must be executed and attested according to the laws of 
the place in which the lands are situated. A will, executed in Georgia, in 1840, 
and there probated, will not convey lands in Alabama, unless it is shown that the 
attesting witnesses subscribed their names in the presence of the testator, as re- 
quired by the Alabama statute then in force. 

3. Record and probate of foreign will.— A will, executed in Georgia, in 1840, 
and there probated, but not in such manner as to make it effectual to pass real 
estate situated in Alabama, if subsequently admitted to record here, without fur- 
ther proof, has no effect as a recorded conveyance ; but, on presentation of a copy 
of the will and its probate, duly certified, to the proper court here, the deticiences 
of the Georgia probate may be supplied by proof taken before that court, and the 
will then becomes effectual to pass the lands. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. JAMES Q. SMITH. 
VoL. LI. 
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This action was brought by the appellants, who were the 
children of Mrs. Mildred Holcombe, and the grandchildren of 
George RK. Clayton, deceased, to recover a tract of land in’ 
Montgomery, which the plaintiffs claimed as devisees in re- 
mainder under the will of the said George R. Clayton, and 
which was in the possession of the defendant, who held under 
mesne conveyances from Mrs. Mildred Holeombe and her hus- 
band. In consequence of the rulings of the court on the trial, 
rejecting the plaintiffs’ evidence, they were compelled to take 
a nonsuit, with a bill of exceptions; and they now move to set 
aside the nonsuit, and assign as error the several rulings of the 
court below to which they reserved exceptions. ‘The opinion 
states the material facts of the case. 
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R. M. WiLuiAmson, P. T. Sayre, and E. J. Firzpatrick, 
for appellants. 


Watts & Troy, with Herbert & MurPHEY, contra. 


B. Ff. SAF FOLD, J.— In ejectment by the appellants against 
the appellee, the plaintiffs proceeded to show title in them- 
selves as follows: They are the children of Mrs. Holcombe, 
dece eae who was the daughter of George R. Clayton. The 
land in controversy is a portion of the north-east quarter of 
meeting thirteen, township sixteen, range seventeen, situated in 
Montgomery county. Clayton held the United States patent, 
issued to him in 1825, for the quarter section. He was a 
citizen of Georgia, and died in that State, in 1840. He be- 
queathed his property to his children, in such manner that they 
were authorized and enjoined to divide it amongst themselves. 
For this purpose, he empowered the minor ones to select whom 
they preferred to represent them. The shares of his daughters 
were devised to them for life, with remainder to their children, 
respectively. His will was probated in the inferior court of 
Baldwin county, Georgia, sitting as a court of ordinary, in 
October, 1840. A copy of it, with the probate thereof attached, 
duly authenticated, was simply recorded in the orphans’ court 
of Montgomery county, Alabama, on the 15th of June, 1841. 
In November, 1846, it was regularly probated in Montgomery 
county. ‘Transcripts of these two records from the present 
probate office were introduced as evidence, subject to objections 
to be afterwards made. The devisees divided the land among 
themselves, upon a survey made of it by Emerson, at the in- 
stance of the executors. An exemplification of this survey, 
which had been recorded in the probate court of Montgomery 
county, was introduced as evidence. It represented the land 
surveyed to be a portion of the south-east quarter of section 




















586 SUPREME COURT 


[Doe v. Pickett.] 

thirteen. The testimony of several witnesses, with much other 
evidence, was offered, to prove that the survey actually made 
- by uaweon was in the north-east quarter; and also, inde- 
pendently, that the land in controversy was set off to Mrs, 
Holcombe, as lot No. 7, in the division made by the devisees, 
in 1842, of a portion of the north-east quarter of section 
thiiteon, as the property of Geo. R. Clayton, devised to 
them; and that Mrs. Holeombe went into possession of it, 
under the division, and so remained until 1845, when she and 
her husband sold it to E. S. Dargan. The court excluded all 
of this testimony, as parol evidence intended to vary or con- 
tradict the recorded survey. The defendant claims under title 
derived from Dargan. 

The plat of Emerson’s survey, with the division of the land 
made in reference to it attached, seems simply to have been 
presented, by some one interested, to the clerk of the orphans’ 
court, for record. If we give to this record all the force and 
effect, as evidence, of the record of the partition of land re- 
quired to be made in Clay’s Digest, p. 388, § 8, its defects and 
discrepancies are not beyond amendment by parol testimony. 
In Saltonstall vy. Riley ¢ Dawson (28 Ala. 164), discrepancies 
in the description of land sold under order of the court, oc- 
curring in the petition, order of sale, report of sale, and com- 
missioners’ deed, were held not to invalidate the sale, when 
enough appeared to show that the land sold and conveyed was 
comprehended in the description contained in the petition and 
order of sale; but parol evidence was admissible to fix the 
boundaries of the portion sold, according to the data furnished 
by the deed. In the — ease, the parol testimony confirms 
the survey in every respect, save only the expression of the 
quarter of the section. The section, township, and range, the 
roads and the objects, the lots and the assignment of them, and 
the person at whose instance the survey was made, all cor- 
respond. It would be a cramped rule of law, indeed, which, 
to preserve the verity of records, or the solemnity of writings, 
would give to a single letter the power to sacrifice the act and 
intention and property it was designed to preserve. There is 
only the difference of the letter 5, and the parol testimony 
shows that the decedent Clayton had no property to which 
it, with the further description, could apply. The difficulty 
of describing land by sections and their subdivisions, without 
mistake, is generally known. ‘The court erred in excluding 
the parol testimony identifying the land. 

The appellee insists, that error in the above respect is with- 
out injury, because the probate of the will of Clayton in 
Georgia is too defective to pass real estate in Al: tbama, and 


there was no evidence in Alabama of a less estate in Mrs. 
VOL. LI. 
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Holcombe than she conveyed to Dargan, which ought to charge 
her with notice of the appellants’ claim. We will not con- 
sider the effect of any of the testimony further than is necessary 
to decide upon its competency. The probate made of the will in 
Georgia does not show that the witnesses subscribed their names 
in the presence of the devisor. Without such subscription, the 
devises could not be sustained in this State. Clay’s Digest, p. 
596, Wills, § 1. The law of the sttus of real estate controls its 
testamentary disposition. Varner v. Bevil, 17 Ala. 286. The 
transcript of the record made in the orphans’ court of Mont- 
gomery county, in 1841, is not admissible in proof of the 
will. Being a record only of a copy of the will, it was re- 
corded without authority, and cannot have the effect of a re- 
corded conveyance. The probate of the will made here in 
1846 is sufficient. An authenticated copy, proved according 
to the law of Georgia, was presented. The deficiency of the 
Georgia probate was supplied by the testimony ner here. 
It therefore appears of record, in our own court, that the will 
was executed and proved as required by our law to sustain a 
devise. Clay’s Dig. p. 598, § 12; Ib. 596, § 1; U.S. Const. 
art. 4, § 1; Act of Cong. 26th May, 1790. The transcript of 
this record is admissible evidence. 
The judgment is reversed, and the cause remanded. 


Mobley & Wife v. Leophart e¢ ai. 
Bill in Equity for Foreclosure of Mortgage. 


1, Publication against non-resident defendant. —In making publication against a 
non-resident defendant, it is discretionary with the register or the chancellor to des- 
ignate the place where the order shall be published ; and it is no objection to an 
order of publication, made by the register inchancery of Russell county, Alabama, 
that it is required to be published in Columbus, Georgia. 

2. Same; waiver of irreqularity.— A defendant who cross-examined witnesses, 
and submitted the cause for final decree on pleadings and proof, without raising 
any objection to the regularity of an order of publication and decree pro confesso 
against another defendant, who was a non-resident, cannot question their regular- 
ity on error. 

"3. Exhibits to interrogatories. — When notes, or other writings, aye to be proved 
by two or more witnesses, they may be attached to one set of interrogatories, and 
referred to by appropriate description in the others; and if so referred to, and 
properly identified by the witness, and certified by the commissioner, this is suf- 
ficient. 

4. Lien of judgment and execution. — A judgment is not a lien on the defendant’s 
lands (Rev. Code, § 2872), until an execution has been issued on it, and placed in 
the hands of the proper officer to be executed ; and this lien only continues so 
long as executions are regularly kept up, without the lapse of an entire term. 


APPEAL from the Chancery Court of Russell. 
Heard before the Hon. B. B. McCraw. 
This case was decided at the June term, 1872. Nothing 
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but the opinion of the court has come to the hands of the re- 
porter. There seems to be a mistake in the statement of facts 
contained in the opinion, as to a severance having been allowed 
as to Allen and Johnson. There is an entry on the court 
docket, in the handwriting of Prck, C. J., which states that a 
severance is allowed as to Earle, and that ‘* Allen and Johnson 
appear and join in the assignment of errors ;” and the entry 
on the minutes is to the same effect. 


[June Term, 


Gro. D. & Gro. W. Hooper, for appellants. 


PETERS, J.— The bill in this case was filed by Leophart 
and others, the appellees in this court, to foreclose a mortgage 
on certain real and personal property, executed to them by one 
Earle to secure certain debts therein named, and to set aside, 
or suspend, the lien of a certain judgment, rendered by the 
probate court of Barbour county, in favor of James B. Mobley 
and his wife, for her use, against said Earle as her guardian; 
upon the ground that the said judgment was a lien on the 
property conveyed by the mortgage, and had been procured, 
in fraud of the complainants’ rights, for $12,054.61, when, in 
truth and in fact, there was nothing due from said Earle to his 
said ward, who was his daughter. The judgment or decree in 
favor of Mobley and his wife, against said Earle as her guar- 
dian, was rendered on the 14th day of December, 1868 ; and the 
mortgage to the complainants was executed and recorded, or 
properly filed for record, on the 20th day of January, 1869. It 
does not appear that any execution was ever issued on said 
decree, or had been received by the sheriff of said county, and 
properly kept up, as required by law, when said mortgage 
was executed and recorded. The bill seems to have been filed 
on the Ist day of May, 1869. All of the mortgagees join as 
complainants, except A. M. Allen & Co., of Columbus, Georgia, 
a firm composed of Augustus M. Allen and Asbury Johnson, 
who are made defendants. Allen & Co. and Earle are shown 
to be non-residents, and are brought in by publication and de- 
crees pro confesso. Mobley and wife were served with process, 
and filed answers to the bill, but not under oath, the same 
being waived by the complainants. In their answer, they 
denied all the material allegations of the bill, and demurred 
for want of equity, and for several other reasons ; but no notice 
seems to have been taken of the demurrer in the decree of the 
chancellor, and it is not noticed in the assignment of errors in 
this court. The chancellor rendered a decree in favor of the 
complainants below, and Mobley and wife bring the case here 
by appeal. In this court, a summons and severance has been 
VoL. LI. 
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_ allowed as to Earle, Allen, and Johnson ; and only Mobley and 
wife join in the assignment of errors. 

The action of the court below upon the demurrer of Mobley 
and wife, if any action was taken, will be regarded here as 
abandoned, as no error has been assigned upon it. The as- 
signments of error which assail the regularity of the decrees 
pro confesso against Earle and Allen & Johnson, cannot be 
sustained. ‘The record shows that all the proper steps were 
taken to authorize these decrees. Affidavit of the ages and 
non-residence of these defendants was properly made, and an 
order for their appearance was duly made by the register, and 

ublished in a newspaper, as ordered by him, which was pub- 
lished in the city of Columbus, Georgia, in strict conformity 
with law and the rules of chancery practice. The objection to 
the decrees seems to be, that the order was published in a 
newspaper in the city of Columbus, in the State of Georgia. 
This objection cannot avail. The place of publication of the 
order is a matter of discretion with the register, or with the 
chancellor; and if the order is published “in such newspaper 
as may be designated in the order,” this is enough. This court 
will, in such a case, presume that the officer has rightly ex- 
ercised his discretion. Rev. Code, § 83339; Rule Ch. Pr. No. 22. 
Besides, such decrees are merely interlocutory, and may be 
set aside, or amended in the court below, when they have been 
irregularly taken. It is within the power of the chancellor to 
correct all orders or decrees taken before the register, so as to 
make them conform to law and justice. Rev. Code, § 636; 
Rule Ch. Pr. No. 2. The cause is not at issue, until all the 
defendants have been served with subpeena, or have answered, 
or have been brought in by publication and decrees pro con- 
fesso. Rev. Code, p. 829; Rule Ch. Pr. No. 48. Parties who 
proceed to cross-examine witnesses, and submit the cause for 
final decree, cannot be permitted to raise such an objection for 
the first time in this court, when the defendants, against whom 
the alleged irregular decrees pro confesso have been taken, do 
not appear and assign errors in this court. 

There was nothing improper in the interrogatories to the 
witnesses Leophart. It was not necessary that the notes, sought 
to be proven by them, should accompany each set of interroga- 
tories. ‘This was impossible. If the defendants, Mobley and 
wife, desired copies of the notes for inspection, they could have 
been procured from the register. Rey. Code, § 3351. The 
interrogatories in both cases seem to be proper. The witness, 
Michael Leophart, in his answers, refers to the notes as ‘at- 
tached to the direct interrogatories in the case;” and in the 
deposition of John S. Leophart, the commissioner attaches the 
notes, and returns them with the deposition, and certifies them 
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as “proved” by John 8S. Leophart. There was no irregularity 
in this, of which the appellants are entitled to complain. 

There was no evidence taken by the defendants, which was 
submitted on the final hearing, so far as I can discover from 
the note of the testimony; while the evidence for the com- 
plainants is full and ample, and very well sustains the decree 
of the learned chancellor. When this is the case, the decree 
will not be disturbed. But, beyond this, Mobley and wife do 
not show that they are injured by the decree. Their judg- 
ment, even if it had not been fraudulent and void as to the 
complainants, was entitled to no lien, which could postpone the 
complainants’ right of foreclosure under their mortgage. The 
lien for the payment of the judgment springs out of the fiert 
facias, which must be issued, and placed in the hands of the 
sheriff, or other proper officer, whose duty it is to execute it, 
within the proper time ; and this lien only continues, so long 
as the writ is regularly issued, and delivered to the sheriff, 
without the lapse of an entire term. Rev. Code, § 2872; 
Curry v. Landers, 35 Ala. 280; Kirksey v. Hardaway, 41 
Ala. 538. The lien of the judgment does not seem to have 
been kept alive in this case. It could not, then, postpone the 
lien of the mortgage. 

The decree of the chancellor is affirmed. The appellants 
will pay the costs of the appeal, both in this court, and in the 
court below. 


[June Term, 












































Du Bose e¢ al. v. Carlisle ef al. 


Bill in Equity to establish Trust in Lands, or to have Deed of Trust 
by Debtor declared General Assignment for Creditors 


1. General assignment; what constitutes. — Held, on the authority of Longmire 
v. Goode &° Uirick (38 Ala. 577), that a deed of trust, executed by an insolvent 
debtor, for the benefit of certain preferred creditors, conveying his whole estate 
(about $20,000 in value), with the exception of some perishable personal property 
(about $2,000 in value), and a tract of land under mortgage tor the purchase- 
money, will be deemed in equity a general assignment (Rev. Code, § 1867), enur- 
ing to the benefit of all his creditors equally. 

2. Construction of trust deeds, as to powers and duties of trustee, and interest and 
liability of husband in and for surplus profits. — A deed of gift, executed in South 
Carolina prior to 1860, conveying about thirty slaves to a trustee, in trust that he 
would “allow the said K. C. D.,” the husband of a married woman, who was the 
daughter (or, in another case, a near relative) of the grantor, “to possess the 
said slaves, their issue, and increase, and to take the profits of their labor, for the 
maintenance of himself and family, during the life of the said Elizabeth,” his wife, 
“or so long as he is willing to remain and keep them in said State ;” if the wife 
survived her husband, the trust was to cease, and she was to have the absolute 
estate; if he survived her, the trust was to continue as before, until each child 
attained majority, when he or she was entitled to receive a proportionate share of 
the property according to the number of the children ; and if the husband should 
die before his wife, or remove from South Carolina, then the trustee “may sell” 
the said slaves, “or any part thereof, as he may think best,” except the house ser- 
VoL. LI. 
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vants, which the said Elizabeth may reserve and take with her,” and invest the 
roceeds of such sale in any manner he may think best, for the benefit of the said 

Jizabeth and her children, — held, Ist, not to require the trustee to dispossess the 
husband of the property, on his removal from South C arolina; 2d, nor to render 
either the trustee or the husband liable to a strict account of the profits of the prop- 
erty and the expenses of the family, or responsible for any excess of profits over 
expenses. 

3. Surplus profits of trust property ; reinvestment in other property.— Where 
slaves were conveyed to a trustee, by deed of gift, for the use and benefit of a mar- 
ried man and his wife and children, with an enlarged discretion to the trustee and 
the husband in the matter of household expenses, and without strict accountability 
for the surplus profits ; the children may, nevertheless, establish a trust in the sur- 
plus profits invested by the husband in real estate ; but the profits must be clearly 
identified, and distinctly traced into the designated lands. 


APPEAL from the Chancery Court of Perry. 

Heard before the Hon. A. W. Dinuarp. 

The bill in this case was filed by John W. Du Bose and 
others, children of Kimbro C. Du Bose and Elizabeth Du Bose, 
his wife, against Carlisle, Smith & Co., E. K. Carlisle, and 
others; and sought to establish a trust in favor of the com- 
plainants in certain lands, which their father, the said K. C. 
Du Bose, had bought in his own name, and had afterwards 
conveyed by deed of trust to W. E. Clarke, as trustee, for the 
benefit and security of said Carlisle, Smith & Co.; or to have 
the said deed of trust to Clarke as trustee declared a general 
assignment, enuring to the benefit of all the creditors of the 
grantor equally. On final hearing, on pleadings and proof, the 
chancellor dismissed the bill, on the ground that the complain- 
ants were not general creditors of K. C. Du Bose, and did not 
show any specific trust in the lands which they sought to sub- 
ject ; and his decree is now assigned as error. 


MorGan, LApSLEY & NELSON, for appellants. 
Brooks, HARALSON & Roy, contra. 


B. F. SAFFOLD, J.— The bill, filed by the appellants, 
sought to have specified lands declared subject to a trust in 
their favor, or to have a certain deed of trust, by which the 
said lands were conveyed for the benefit of the appellees, as 
creditors, decreed a general assignment of the grantor, for the 
benefit of all his creditors. It was dismissed, on the ground 
that the complainants were neither cestuis que trust of the 
lands, nor general creditors of the grantor. 

The lands, about 970 acres, were bought by Kimbro C. 
Du Bose, between 1850 and 1852, for himse If, the titles being 
taken in his own name. With the exception of one tract of 
eighty acres, the purchase was upon credit. The purchase- 
money was subsequently paid directly by Du Bose’s commis- 
sion-merchants, to whom he sent his crops of cotton, his sole 
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source of revenue, for repayment. The appellees, Carlisle, 
Smith & Co., were his commission-merchants in 1866, when 
he made the deed of trust referred to, to Wm. E. Clarke, to 
secure the payment of over forty thousand dollars, which, by 
their calculation, he was found to owe them. ‘This indebted. 
ness was involved in transactions of principal and factor and 
commission-merchant, commencing with John A. Winston & 
Co. in 1853, and continuing to 1859, when Winston & Co.’s 
account against Du Bose was transferred to Carlisle, Smith & 
Co.; and thence with the latter, to the date of the trust deed, 
The lands, and some personalty included, were sold by the 
trustee, Clarke, in December, 1867, and were purchased by 
Carlisle, Smith & Co. An action of ejectment by these pur- 
chasers is now pending against the appellants in possession, for 
the recovery of the lands. Since the commencement of that 
suit, but before the institution of this, E. R. Carlisle, Jr. 
claimed to be a purchaser from the vendees of the trust. sale, 
and he is made a defendant by amendment of the bill. 

1. The complainants charge, the it the deed of trust conveyed 
substantially all of the grantor’s property subject to legal 
process, and is a general assignment under R. C. § 1867. This 
seems to be so, under the construction of the wexkion given in 
Longmire v. Goode & Ulrick, 38 Ala. 577. For, with the ex- 
ception of the “Syd. Bodie place,” about five hundred and 
sixty acres, under mortgage for about $7,500, K.C. Du Bose is 
not shown to have owned other property, beyond his claim of 
exemption, exceeding two or three thousand dollars. It was 
of the most perishable character, consisting of work animals, 
farming utensils, a few cattle, some corn, and the like, the 
most of which was intended for immediate consumption. The 
property conveyed by the deed was at least $20,000 in value. 

Unless, however, the complainants are general creditors of 
Kk. C. Du Bose, this branch of the case need not be further 
investigated, nor any inquiry made into the right of E. K. 
Carlisle, Jr. to be regarded as an innocent pureh: ser without 
notice. ‘They say, that there were surplus profits of some 
slaves, given to trustees for their benefit, which were invested 
in these lands by K. C. Du Bose, with a knowledge of their 
rights; or that he is indebted to them in the amount of such 
profits. 

While K. C. Du Bose and his wife and children were 
resident citizens of South Carolina, J. D. Witherspoon, the 
father of Mrs. Du Bose, and John N. Williams, a near relative 
of hers, also citizens of that State, severally, and independently 
of each other, executed two deeds, whereby they conveyed, — 
the first, thirty-three slaves, and the other, twenty-nine ‘slaves, 
—in trust that the trustee named would “ allow the said Kimbro 
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C. Du Bose to possess the said slaves, their issue, and increase, 
and to take the profits of their labor, for the maintenance of 
himself and family, during the life of said Elizabeth B. Du 
Bose.” If Mrs. Du Bose survived her husband, the trust was 
to cease, and she was to have the absolute estate. If he sur- 
vived her, the trust was to continue as before, until as each 
child became of age, such one was to have a separable share of 
the property, in proportion to the number of them. The deed 
of Williams contained these further provisions: 1st, included 
in the above quotation, “so long as he (Du Bose) is willing to 
remain and keep them in said State ;” 2d, concluding the 
deed, ‘if the said Kimbro C. Du Bose should die before his 
wife, or remove from the State (of South Carolina), then they 
(the trustees) may sell the same, or any part thereof, as they 
may think best, except the house servants, which said Eliza- 
beth may reserve and take with her for her use, vesting the 
proceeds of such sale in any manner they may think best, for 
the benefit, maintenance, and education and support of said 
Elizabeth and her children.” These deeds were recorded in 
Marengo county, Alabama, in 1850; and were executed in South 
Carolina, the first mentioned, in 1849, and the other in 1843. 
Du Bose had about thirty slaves of his own. In 1850, he and 
his family emigrated to Alabama, and all of their property was 
brought with them. 

The corpus of the gifts was destroyed in 1865, by the 
emancipation of the slaves. Du Bose had, up to that time, 
possessed and controlled it, received its profits, and supported 
his family. The trustee might have dispossessed him of the 
property given by Williams, on account of his removal from 
South Carolina. He could not have done so of the other. It 
is plain that both deeds authorized the appropriation of all of 
the profits to the maintenance of the family, and the education 
of the children. The obligation of Du Bose to support his 
family was not brought into account, and no participation of 
his in the profits of the Williams property, in common with 
the other members of his family, was intended to be charged 
against him. No creditor of his could have assailed any in- 
terest in this property, except that portion of the profits of the 
Witherspoon donation appropriable to his support, Rugely ¢ 
Harrison v. Robinson, 10 Ala. 702. No one of the benefi- 
ciaries acquired a separable interest in the corpus during its 
existence, but all had a present interest in its profits. 

The provision in the Williams deed authorizing the trustee 
to sell the property, except the house servants, on the death 
of Du Bose, or his removal ,from South Carolina, and to re- 
invest it, taken in connection with the previous grant of the 
absolute estate to Mrs. Du Bose on the death of her husband, 
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indicates the interpretation, that only a more manageable con- 
dition of the property was to be assumed, and not a greater 
responsibility cast on the trustee. The authority and discre- 
tion given to Du Bose forbids the accountability of the trustee 
for profits in excess of the maintenance of the family and the 
education of the children. ‘The same, with the appointment 
of the trustee, precludes the liability of Du Bose as a trustee. 
The annual expenses of the family are said to have been about 
four or five thousand dollars. The value of the net hire of 
the slaves is computed at about the same. The probability is, 
that the expenses were greater, and the profits less, than esti- 
mated. Du Bose bought no large amount of property. How 
is it, then, that he got so enormously in debt? We think the 
deeds were not intended to charge him with surplus _ profits, 
and that the complainants are not his general creditors. 

3. If, however, he had preserved any profits, and invested 
them in land, or other property, such investment would be 
subject to the deeds as principal. They are not otherwise 
given expressly, and there is no ground for a different implica- 
tion. In order to establish such a trust, the profits, clearly 
identified, must be plainly traceable into accurately desig- 
nated premises or property. The most that can be said in 
this case, in support of the trust, is, that the vendors of the 
land were paid the price, and the estimated profits of the prop- 
erty and expenses of the family were such as would have 
produced a surplus sufficient for the payment. On the other 
hand, the mass of debt accumulated against Du Bose forbids 
the belief that the profits of the trust property and his own 
were sufficient to buy these lands and support his family. The 
commission-merchants either supported his family, or paid for 
these lands. In either event, their equity would be greater 
than that of the complainants. Goldsmith v. Stetson § Co. 
30 Ala. 164; Maury v. Mason, 8 Port. 211. The evidence is 
insufficient to establish a resulting trust. 

The decree is affirmed. 


Milhous v. Aicardi. 


Motion to quash and supersede Execution. 


1. Bankruptcy ; when and where certificate of discharge may be impeached, for 
Sraudulent omission of creditor’s name. — A creditor, whose name was fraudulently 
omitted from the schedules filed by a petitioning bankrupt debtor, can only im- 
peach the certificate of discharge in the court by which it was granted, and within 
two years after it was granted. 

2. Supersedeas of execution. — When an execution is sued out on a judgment 
rendered against a bankrupt priorto his discharge in bankruptcy, it may be 
quashed and superseded on petition in the court from which it issued. 

Vou. LI. 
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APPEAL from the Circuit Court of Dallas. 

Tried before the Hon. M. J. SAFFOLD. 

The appellant in this case obtained a judgment in the said 
cireuit court of Dallas, on the 7th December, 1866, against 
Antonio Aicardi and Thomas J. Portis, and sued out an alias 
execution on it on the 11th April, 1873. At the next ensuing 
term of the court, Aicardi made a motion to quash this execu- 
tion, and perpetually to stay the issue of any other execution on 
the said judgment, on the ground that, on the 29th day of No- 
vember, 1870, on his own petition, he was duly and regularly 
adjudged a bankrupt by the district court of the United States, 
sitting in bankruptcy, for the middle district of Alabama, at 
Montgomery. In answer to this motion, the plaintiff in execu- 
tion averred, “that said judgment is not barred or discharged 
by the said defendant’s discharge in bankruptcy, because she 
says — Ist, that in the schedule of his debts and liabilities, 
which he was required to file with his petition, he wholly 
failed and omitted to include this respondent’s said judgment 
against him, and also omitted plaintiff’s name and place of res- 
idence as one of his creditors ; by reason of which failure and 
omission, this respondent was not notified, as by law required, 
of the filing of said petition in bankruptcy, nor of the said de- 
fendant’s application for his discharge, and had no knowledge 
of said proceedings in bankruptcy, and her claim was not 
proved in said bankrupt court, and said court did not obtain 
jurisdiction of her said claim. And for further answer to said 
motion, plaintiff says — 2d, that said judgment is not barred or 
discharged by defendant’s said discharge in bankruptcy, be- 
cause she says that, although the said defendant well knew of 
the existence of said judgment against him, he did not include 
the same, nor this plaintiff's name as one of his creditors, in 
the schedule of his debts and liabilities filed with his petition 
in bankruptcy, but falsely and fraudulently omitted the same 
from such schedule; by reason of which omission, this re- 
spondent was not notified of said defendant’s application for 
his discharge, and had no knowledge of such bankrupt pro- 
ceedings, and her said claim was not proved in the bankrupt 
court, and said court did not obtain jurisdiction in the prem- 
ises.” The circuit court sustained a demurrer to each part 
of this answer, or plea, and rendered judgment quashing the 
execution, and ordering a perpetual stay of execution on the 
judgment; and the judgment on the demurrer is now assigned 
as error. 


J. L. Evans, for the appellant.—1. No person can be 
bound by the judgment or decree of any court, without notice, 
actual or constructive, of the proceeding in which such judg- 
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ment or decree is rendered. The Mary, 9 Cranch, 126; 
Bradstreet v. The Neptune, 3 Sumner, 600 ; Hollingsworth vy, 
Barbour, 4 Peters, 466; 1 Barb. $. C. 286; 12 Wheaton, 366; 
4 Conn. 383, and cases cited; 8 Conn. 484 ; 9 Mass. 468; 1 
Kelly, 412-15 ; 12 Ala. 826. 

2. Cases in which constructive notice is regarded as the 
equivalent of personal notice, are exceptions to the general 
rule of law; and the means prescribed by statutes, to effect 
constructive notice, must be strictly pursued. 4 Peters, 466; 2 
Cowen, 420; Gunn v. Howell, 27 Ala. 675; Dwarris on 
Statutes, 567. 

3. The bankrupt law, in its prescribed mode of bringing 
parties before the court, as well as in the objects to be attained, 
is a statute in derogation of common right. Bank. Law, 
§§ 34, 11. 

4, The bankrupt act requires the petitioning debtor to an- 
nex to his petition a sworn schedule of all his debts absolutely, 
and, as far as possible, the names, &c. of his creditors ; and 
that each of such creditors shall be served, personally, or by 
mail, with notice of the filing of the petition. B. L. § 11; 
Bump, 5th ed. 27; Batchelder v. Low, 43 Vermont, 662. 
And the bankrupt is discharged from such debts only as 
“ might” have been proved. B. L. § 34. 

5. The demand of a particular creditor may be held not to 
be released or affected by a discharge in bankruptcy, without 
affecting the validity of the discharge as to other creditors. 
Barnes v. Moore, 2 Bank. Reg. 174 ; Batchelder v. Low, 48 
Vermont, 662; Beardsley v. Hall, 36 Conn. 270; Hill v. Rob- 
bins, 1 Mich. N. P. 305. 

6. When the discharge is pleaded, the question of the ex- 
tent of its operation on the debts of the bankrupt comes up 
for determination by the court in which it is pleaded. Jn re 
Kimball, 2 Bank. Reg. 74; In re Rosenberg, Ib. 81; Jn re 
Wright, Ib. 57; Barnes v. Moore, Ib. 174; Beardsley v. Hall, 
36 Conn. 270; In re Goodfellow, 3 Bank. Reg. 114. 

7. When a statute prescribes a new proceeding, either un- 
known to the common law or contrary thereto, it must be shown 
to have been strictly pursued, at least so far as those parts of 
it essential to jurisdiction are concerned. Harthman v. Jones, 
2 Yerger, 493 ; cited and approved in Foster v. Glazener, 27 
Ala. 397. When a court of general jurisdiction has a special 
authority conferred on it by statute, it is, quoad hoc, an in- 
ferior or limited court; and in summary proceedings, based 
upon a statute, every requisite to the exercise of the right is 
necessary to the jurisdiction of the court. Gunn v. Howell, 
27 Ala. 675, and cases there cited. 

8. A debt, fraudulently omitted from the bankrupt’s sched- 
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ule, is not released by his discharge. Batchelder v. Low, 48 
Vermont, 662; Beardsley v. Hall, 36 Conn. 270. Nor is an 
omitted debt released, although the omission was without 
design or fraud. Barnes v. Moore, 2 Bank. Reg. 174; Hill v. 
Robbins, 1 Mich. N. P. 305. 


JOHN WHITE, contra. — 1. In the absence of fraud, the 
failure of a bankrupt to include a debt in his schedule does not 
revent the debt from being barred by his discharge. Magoon 
v. Warfield, 5 Iowa, 292 ; Solomon v. Dana, 22 Vermont, 387 ; 
Reid v. Vaughan, 15 Missouri, 137; Shelton v. Pease, 10 
Missouri, 473; Thornborough v. Modern, 33 Towa, 880 ; 
Payne v. Able, 7 i Bush, 344; 3 Amer. R. 316; Burnside v. 
Bingham, 8 Mete. 75 ; - own Vv. Bibb, 1 Rich. 874 ; Mitchell v. 
Singleterry, 18 Ohio, 291; Fox vy. Payne, 10 Ala. 523; 
Symonds v. Barnes, 8 ‘Amer. 418; S. C. 59 Maine, 191; 
Hubbell v. Camp, 11 Paige, 510. 

2. A discharge in bankruptcy can only be impeached in a 
court of the United States. Oates v. Parish, 47 Ala. 157; 
Ocean Bank v. Olcott, 46 N. Y.12; Alston vy. Robinett, 37 
Texas, 56; Corey v. Ripley, 57 Maine, 69. 


B. F. SAFFOLD, J. — The appellee moved the court to su- 
persede perpetually execution on a judgment rendered against 
him, in favor of the appellant, in 1866, on the ground that he 
was discharged from liability in bankruptcy in 1870, on his 
own petition, filed in 1868. The appellant objected, because 
his schedule of indebtedness omitted her judgment, and her 
name and place of residence as one of his creditors. For this 
reason, she alleged, that she had had no notice of the proceed- 
ing in bankruptcy, and no opportunity to file her claim; with 
the further averment, that the omission was falsely and fraud- 
ulently made. The court overruled the objections, and granted 
the supersedeas. 

This court has decided, that the omission of a bankrupt to 
state a debt, and his failure to notify the creditor of his ap- 
plication for discharge, do not, together, render the discharge 
inoperative against the omitted debt. Foz v. Paine, 10 Ala. 
523. The court held the requirements of the law, in respect 
to the statements of the schedule, to be directory only, not 
merely from the latitude given by the act itself, but by reason 
of the great difficulty in complying with certainty and preci- 
sion in all cases. The 11th section of the act of 1867, which pre- 
scribes the schedule and its statements, directs the judge or 
register to issue a warrant to the marshal, as messenger, au- 
thorizing him forthwith to publish notices in such newspapers 
as the warrant specifies ; ‘* to serve written or printed notice, 
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by mail or personally, on all creditors upon the schedule filed 
with the debtor’s petition, or whose names may be given to him 
in addition by the debtor,” &e. The 34th section discharges 
the bankrupt from all debts proved and provable against his 
estate, except those enumerated in the 83d section. It makes 
the certificate of discharge conclusive evidence, in favor of the 
bankrupt, of the fact and regularity of his discharge ; except 
that, within two years from the date thereof, the discharge 
may be set aside and annulled, in the same court, on proof 
that it was fraudulently obtained. It is thus seen that, by the 
terms of the act, the discharge can only be annulled in the 
bankrupt court, and within two years from its grant. No 
debts are excepted from its operation, except those enumerated 
in the 83d section; and no state court has jurisdiction to im- 
pair its force, save only in ascertaining the facts of the excep- 
tions referred to, or the provability of a demand not within 
the exceptions. 

If the omission of a creditor’s name and debt, from the 
debtor’s schedule of his liabilities, should have the effect to 
exempt that debt from the discharge, the inducement to fraud- 
ulent bankruptcy would be much enhanced, by agreements 
with creditors who knew too much; while the bankrupt’s sim- 
ple ignorance of the condition of his affairs, or his reasonable 
belief that, in certain instances, no obligation existed, would 
make the law a snare to him. 

2. The remedy by supersedeas is proper. Ewing v. Peck, 
17 Ala. 839; S. C. 26 Ala. 413. 

The judgment is affirmed. 


Note BY REPoRTER. — The appellant’s counsel having 
filed an application for a rehearing, on the points and author- 
ities shown in his brief, supra, the foregoing opinion was 
withdrawn, and the cause was held under advisement until 
December, 1876, when the following additional opinion was 
delivered, and the reporter was instructed to publish both of 
the opinions. 


MANNING, J.— A judgment of affirmance was rendered 
in this cause, at a former term; and a re hearing was allowed, 
upon the question, whether the fraudulent omission of a cred- 
itor’s name from the schedules annexed by a debtor to his peti- 
tion for the benefit of the bankrupt law of 1867, so invalidated 
the discharge afterwards granted him thereupon in the district 
court of the United States, as to prevent it from barring the 
creditor’s proceeding against him for the recovery of the debt 
in a state court. The supreme court of Vermont, in a forcible 


opinion, held that a discharge so obtained should not be used 
Vow. 11. 
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as a shield for the bankrupt debtor in such a case. Batchelder 
y. Low, 43 Vermont, 662. The opposite of this proposition 
was maintained in the highest judicial court of Massachusetts, 
in Black vy. Blazo, 117 Mass. 17. See, also, Corey v. Ripley, 
56 Maine, 69; Way v. Howe, 108 Mass. 502; Burpee v. 
Sparhawk, lb. 111. 

It is well settled, that the omission through mistake, with- 
out fraud, of a debt, or of a creditor’s name, from the schedules 
of a petitioning bankrupt, does not impair the efficacy of the 
discharge granted him. Numerous decisions to this effect are 
collected on page 930 of the 8th edition of Mr. Bump’s Law 
and Practice of Bankruptcy. These decisions are founded on 
the idea, that by the publication and advertisement required 
by the 11th and 29th sections of the bankrupt act, now con- 
tained in part in sections 5019 and 5109 of the Revised Stat- 
utes of the United States, the parties concerned in the subject- 
matter of a proceeding in bankruptcy had all the notice which 
the congress of the United States, whose control and jurisdic- 
tion over it are complete, thought indispensably necessary in a 
cause which is of the nature of a proceeding in rem. And the 
provision in the same law of congress, that the court granting 
to a bankrupt debtor a discharge from his debts shall have au- 
thority, upon sufficient reasons s being shown, within two years 
afterwards, to set aside or annul such discharge, has been gen- 
erally construed to be, in effect, an inhibition of a like author- 
ity to any other court, and also as prescribing a moderate and 
just period of time, not too late in the debtor’s life, after which 
he shall not be harassed by charges, of which the evidence for 
his defence may be lost, and which might prevent him from 
prosecuting a subsequent career of industry and usefulness. 

This policy rests upon the assumption, which is the basis of 
other enactments and legal requirements, that every person 
takes so much interest in the property which belongs, or the 
credits which are due to him, as to keep himself informed of 
all the circumstances which affect their value; and therefore, 
that if it shall happen that the leisurely proceedings which take 
place in open court, after advertisement in the public news- 
papers, for the release of a bankrupt debtor, escape while thus 
in progress the observation of his creditors, it is reasonably cer- 
tain that their ignorance of his discharge will not continue two 
years after it was granted. 

In the cause before us, the only fraud charged against the 
appellee relates to the omission of the appellant’s name as one 
of his creditors. It is not alleged that the debtor did not sur- 
render all his property and effects, or that the appellant had 
knowledge of facts which would have prevented the granting 
of a discharge. The only injury, inferable from the averments 











600 SUPREME COURT [June Term, 1874, 
[Milhous v. Aicardi.] 


of the replication, that he can have sustained, is that he did 
not participate with other creditors in the distribution of the 
bankrupt’s estate. In this respect, the appellant is no worse 
off than another creditor would be, whose name was omitted 
from the schedule only by mistake; and it is established, as 
we have seen, that the law affords no redress to such creditor, 
It would, we think, be a contravention of the law and policy of 
congress, in a matter over which it has exclusive jurisdiction, 
to allow the appellant to come in, and set aside, as to him, 
the discharge granted to his debtor by a district court of the 
United States, sitting in bankruptcy, and carrying out the pro- 
visions of the bankrupt act of 1867, upon an allegation by ap- 
pellant, made more than two years after the granting of such 
discharge, that his name was fraudulently omitted from the 
schedules of his debtor. 
The judgment of the court below is, therefore, affirmed. 
VoL. 11. 
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ACTION. 


1. By infant ; when cause of action accrues. — When an infant sues to 


enforce a right of action springing out of the performance of acts 
which constitute an estoppel en pais, the cause of action in his 
favor accrues, not from the time when the acts were done, but from 
the subsequent time when, having attained his majority, he failed to 
disaflirm them. Montgomery v. Gordon, 377. 


2. By landlord, against purchaser of crop from tenant.— The landlord 


co 


cannot maintain an action for money had and received, against one 
who, with knowledge of his statutory lien on the tenant’s crop (Rev. 
Code, §§ 2961-63), and of the non-payment of the rent, purchases 
the crop from the tenant, and sells it. Blum v. Jones, 149. 


. By reversioner, for injury to personal property. — A sale of the entire 


interest in a personal chattel in which there is a reversion, whether 
by the tenant of the particular estate or by a stranger, is an injury 
to the reversion, for which the reversioner may maintain a special 
action on the case; and although he afterwards regains the pos- 
session, before the termination of the particular estate, or himself 
becomes the purchaser at the sale, neither of these facts is, of itself, 
a bar to the action. Williams v. Brassell, 397. 


. Against owner, for trespass by hogs. — Trespass lies against the owner 


of hogs, for injuries committed by them to the lands and crops of 
another, although he had no notice in fact of their roving and mis- 
chievous propensity. Gresham v. Taylor, 505. 


5. Against principal or agent, for negligence of servants or sub-agents. — 


A contractor is not the agent of his employer, except as to the spe- 
cific results which he undertakes to accomplish; and he is himself 
responsible to third persons for his negligence, or for the negligence 
of servants or other persons employed by him in the execution of the 
work. Jflolt v. Whatley, 569. 


6. When action lies on official bond of county treasurer. — The failure of a 


~~ 


county treasurer to pay the certificate of a state witness, when it is 
a charge on the fine and forfeiture fund of the county, and he has 
proper funds with which to pay it, is a breach of the condition of 
his official bond, for which ar action lies. Briggs v. Coleman, 
561. 


. When action lies on official bond of justice of the peace, for wrongful 


ie.) 





arrest and imprisonment. — Under the statute declaring the legal 
effect of official bonds (Rev. Code, § 169), the sureties on the official 
bond of a justice of the peace are liable, jointly with him, for a 
wrongful arrest and imprisonment by him under color of his office. 
Kelly v. Moore, 364. 

Abatement and revivor of action. — An action of unlawful detainer is 
within the statute authorizing the revivor of “real actions to try the 
title, or for the recovery of the possession of lands” (Rev. Code, 
§ 2556); and on the death of the defendant, pending the action, it 
may be revived against his personal representative. Ridgeway’s 
Adm’r v. Waugh, 423. 
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ACTION — Continued. 

9. Distinction between assumpsit and debt. — The Code abolishes the dis- 
tinction existing at common law, between the actions of debt and 
assumpsit, and makes the judgment the same for causes of action 
recoverable in either form; consequently, an amendment of the 
complaint, which would convert the action from one form into the 
other, though unnecessary, is allowable. Knapp’s Executor v. Kings- 
bury, 563. 

10. As to actions against the husband and wife, or against the wife’s stat- 
utory separate estate, for necessaries, see title HusBAND AND Wirkr, 
1-10. 


ADVANCES ON CROPS. 

1. Mortgage and crop lien for advances ; construction and registration of. — 
An instrument of writing, which, by apt words, conveys the grantor’s 
growing crop and other personal property, to secure the payment of 
a promissory note given for advances supplied to him; conditioned 
to be void if the note is paid at maturity, and containing a power of 
sale in the event of a default, —is a mortgage, although the note 
may also contain all the requisites of a statutory lien for advances 
(Rev. Code, §§ 1858-60); and the failure to record it within sixty: 
days, which is necessary to its validity as a statutory lien, does not 
prevent it from operating as a mortgage against all persons except 
creditors and purchasers without notice. Gafford v. Stearns, 434. 

2. Conflicting liens of landlord and mortgagee for advances.— In trover 
by the mortgagee of a tenant, against the landlord, for the con- 
version of the mortgaged crop, the defendant may show that, by the 
terms of the contract of renting, which were not known to the 
plaintiff, although he had knowledge of the renting, the tenant was 
indebted to him for advances, and turned over the crop to him, be- 
fore the expiration of the term, because he was himself unable to 
gather it. Holman v. Lock’s Adm’r, 287. 


ADVERSE POSSESSION. See Limitations, STATUTE OF. 
AGENCY. 


1. Notice to agent or attorney. — Notice, actual or implied, to an agent, is 
notice to his principal; yet, to charge the principal with implied 
notice of facts, because they were known to his attorney, the attor- 
ney’s knowledge must be acquired during the existence of his agency. 
Pepper & Co. v. George, 190. 

2. Notice to agent, of dishonor of bill.— To charge a party with notice 
of the dishonor of a bill of exchange, because notice was given to 
another person as his agent, it must be shown that it was within the 
scope of the agent’s duties to receive such notice; and the mere 
fact that he was “the financial agent” of his principal is not suf- 
ficient proof of this. N. Y. §& Ala. Contracting Co. v. Selma Savings 
Bank, 305. 

3. Liability of principal and agent, for negligence of servants or sub-agents. 
A contractor is not the agent of his employer, except as to the 
specific results which he undertakes to accomplish; and he is him- 
self responsible to third persons for his negligence, or for the negli- 
gence of servants or other persons employed by him in the execution 
of the work. flolt v. Whatley, 569. 


AMENDMENT. 

1. Of attachment, affidavit, and bond. — When an attachment is sued out 
by a partnership, against a partnership, and the names of the indi- 
vidual partners are nowhere stated, the affidavit, bond, and attach- 
ment may be amended, on motion, so as to set out their names. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 
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AMENDMENT — Continued. 


2. 


Sr 
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12. 


Of complaint. — In an action between two partnerships, commenced by 
attachment, the complaint may be amended on motion (Rev. Code, 
§ 2809), by inserting the individual names of the partners composing 
the two firms. Sims, Harrison § Co. v. Jacobson & Co. 186. 

Same. — In an action against several defendants, the complaint may 
be amended (Rev. Code, § 2808) by striking out a wrong, and in- 
serting the true christian name of one of them. WN. Y. & Ala. Con- 
tracting Co. v. Meyer & Co. 326. 

Same. — In an action on a promissory note, or due-bill, the complaint 
may be amended (Rev. Code, §§ 2809-10), by adding averments 
which show that the plaintiff sues, not as payee, but as assignee and 
owner. Long v. Patterson, 414. 

Same. — Where the complaint, in the marginal statement of the par- 
ties’ names, contains words describing the plaintiff as trustee, but 
not showing that he sues in that capacity, it may be amended by 
adding the words “ as such trustee,” thereby showing that he sues in 
the capacity of trustee. MZcCoy v. Watson, 466. 


Same. — Since the Code abolishes the common-law distinction between 


the actions of debt and assumpsit, an amendment of the complaint 
which would change the action from one form to the other, though 
unnecessary, is allowable. Anapp’s Executor v. Kingsbury, 563. 


Statute of limitations to amended complaint. — When the common counts 


are introduced by amendment into a complaint on a promissory note, 
given for the same cause of action, the statute of limitations of three 
years is a bar to the amendment, the limitation having expired after 
the commencement of the action, but before the allowance of the 
amendment. Lansford v. Scott, 557. 


Amendment of summons and complaint, by striking out name of one de- 


Jendant. — In an action on a promissory note, against several defend- 
ants, one of whom is improperly joined, the summons and complaint 
may be amended by striking out his name. Rev. Code, § 2809. 
Jones v. Nelson’s Executriz, 471. 


Amendment of notice. —In a summary proceeding by notice and 


motion, the notice, which serves the double purpose of process and 
pleading, is amendable under the same rules that govern the amend- 
ment of complaints in ordinary actions. Palmer v. Fitts, 489. 


Amendment of sheriffs return on fi. fa. — A sheriff’s return on an ex- 


ecution, made at the proper time, and correctly stating the facts then 
existing, cannot be amended by incorporating into it facts subse- 
quently occurring, with which the sheriff had no connection; e. 4., 
the payment of the purchase-money of lands sold under the execu- 
tion, by the purchaser to the plaintiff in the writ, after the return 
day. Bibb v. Collins, 450. 


Same ; parties to motion. — An amendment of the sheriff’s return on 


an execution, so as to make it show that the purchase-money of lands 
sold under the writ was paid by the purchaser to the plaintiff in 
execution, if proper in other respects, should not be made in the 
absence of the sheriff who made the sale, and of the plaintiff in the 
execution. Jb. 450. 


Amendment of judgment nunc pro tunc.— A judgment cannot be 


amended nune pro tunc, by reference to an agreement between the 
parties which has not been made a part of the record. Coker v. 
Patty’s Heirs, 511. 

J ’ 


Amendment of scire facias. — A scire facias, or citation, to revive a 


probate decree on which no execution was issued within one year 
after its rendition, whether regarded as process or as pleading, is 
within the statute authorizing amendments. Lowry’s Adm’r v. New- 
som & Wife, 570. 
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AMENDMENT — Continued. 

14. Amendable defects ; when not available on error. — Amendable defects 
or irregularities, if not objected to in the primary court, are not avail- 
able on error. Shouse v. Lawrence, 559. 

APPEALS. See Error anp APPEAL. 
ARBITRATION AND AWARD. 

1. When equity will set aside award, and settle partnership accounts. — A 
court of equity will set aside an award for fraud, or for such gross 
mistakes as amount to fraud, and proceed to settle the accounts of a 
dissolved partnership, which were submitted to arbitration, when the 
parties themselves disagree, and the accounts cannot be otherwise 
adjusted. Wolff v. Shelton’s Executors, 425. 

2. Conclusiveness of award.— An award, whether at common law, or 
under the statute, is the judgment of a court constituted by the par- 
ties themselves, is final and conclusive as to the matters submitted, 
and can only be impeached for fraud, want of notice (when notice is 
required), or improper conduct on the part of the arbitrators, which 
is injurious to the party complaining; and, like the judgments of 
other courts, all reasonable presumptions are to be made in its favor. 
Tb. 425. 

3. Withdrawal of submission. — When the arbitration is at common law, a 
withdrawal of the submission, by either party, dissolves the court, 
and an award subsequently made is a nullity; but this defence against 
the award is available at law, and constitutes no ground for a resort 
to a court of equity. Jb. 425. 

4. Construction of submission, as to matters submitted. — Under a submis- 
sion to arbitration between a surviving partner and the executors of 
his deceased copartner, which recites that, “although the parties can, 
without trouble, separate and divide the partnership property on 
hand, they cannot adjust and settle the books and partnership ac- 
counts ;” and that they therefore agree to submit to arbitration 
“the whole matters of the account,”— the arbitrator is neither 
required nor authorized, in stating the accounts, to determine any- 
thing as to the capital stock contributed by the respective partners. 
Ib. 425. 

5. Award as to matters outside of submission. — In general, an award which 
goes beyond the submission, and decides matters not embraced in it, 
is valid as to the matters submitted, and void only as to the excess. 
Bogan v. Daughdrill, 312. 


ASSAULT. See Crimrmat Law, 1. 
ASSIGNMENT. 

General assignment ; what constitutes. — Held, on the authority of Long- 
mire v. Goode & Ulrick (38 Ala. 577), that a deed of trust executed 
by an insolvent debtor, for the benefit of certain preferred creditors, 
conveying his whole estate (about $20,000 in value), with the excep- 
tion of some perishable personal property (about $2,000 in value), 
and a tract of land under mortgage for the purchase-money, will be 
deemed in equity a general assignment (Rev. Code, § 1867), enur- 
ing to the benefit of all his creditors equally. Du Bose v. Carlisle, 


590. 
ASSUMPSIT. See Action, 2. 
ATTACHMENT. 


1. Amendment of writ, affidavit, and bond. — When an attachment is sued 
out by a partnership, against a partnership, and the individual names 
of the parties are nowhere stated, the affidavit, bond, and attachment 
may be amended, on motion, so as to set out their names. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 
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ATTACHMENT — Continued. 

2. Plea denying defendant’s ownership of property attached. — That the 
defendant is not the owner of the property attached, is not good mat- 
ter for a plea in abatement of the attachment suit. Sims, Harrison & 
Co. v. Jacobson & Co. 186. 

3. Plea of bankruptcy. — A discharge in bankruptcy, obtained by the de- 
fendant after the issue and levy of an an attachment, cannot be 
eee by him in abatement of the attachment suit. As to him, the 

ien of the attachment continues, notwithstanding his discharge ; his 
assignee only can have it dissolved. Jb. 186. 

4. Attachment for contempt ; right to be heard by counsel. — When a party 
to a pending chancery suit is attached for contempt in violating an 
injunction, there is no provision of law, constitutional or statutory, 
which secures to him the right to be heard by counsel in the matter 
of the contempt. Hx parte Hamilton & Smith, 66. 


ATTORNEY. See AGeEncy, 1. 


BAILMENT. See Commission Mercuants; CoMMON CARRIERS. 
BANKRUPTCY. 


1. Validity of discharge, as against creditor without notice.— When a dis- 
charge in bankruptcy, regularly granted by a court whose jurisdic- 
tion had attached, is collaterally assailed by a creditor, on the ground 
that he had no notice of the proceedings, it will be presumed that 
notice by publication was duly given to the creditors; and if the 
complaining creditor’s name was not included in the schedule filed 
by the debtor with his petition, he cannot avoid the effect of the dis- 
charge, without averring and proving that the omission of his name 
was wilful and fraudulent. Jones v. Knox, 367. 

2. Plea of bankruptcy, as defence in attachment suit.— A discharge in 
bankruptcy, obtained by the defendant after the issue and levy of an 
attachment, cannot be pleaded by him in defence of the attachment 
suit. As to him, the lien of the attachment continues, notwithstand- 
ing his discharge ; his assignee only can have it discharged. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 

3. Same, in action of unlawful detainer. — The bankruptcy of the defend- 
ant in an action of unlawful detainer, pending an appeal by him to 
the circuit court, pleaded puis darrein continuance, is no bar to the 
action, although the plaintiff has regained the possession of the 
premises, and the action is only prosecuted for the damages and 
costs. Lomax v. Spear §& Thomason, 532. 

4. Stay of suit, pending proceedings in bankruptcy. — A pending suit will 
not be stayed, on motion of the plaintiff, because he has instituted 
proceedings in bankruptcy against the defendant. Stewart § Co. v. 
Sonneborn, 126. 

When, and in what court, discharge may be impeached, for fraudulent 
omission of creditor’s name. — A creditor, whose name was fraudu- 
lently omitted from the schedules filed by a petitioning debtor, can 
only impeach the discharge in the court by which it was granted, 
and within two years after it was granted. Milhous v. Aicardi, 594. 

Supersedeas of execution. — When an execution is sued out on a judg- 
ment rendered against a bankrupt prior to his discharge, it may be 
quashed and superseded on petition in the court from which it issued. 
Ib. 594. 

Bankruptcy of mortgagor and mortgagee ; rights of assignee of mort- 
gage. — When a mortgage is given by the principal debtor to his 
srety, and is transferred by the latter, for valuable consideration, to 
the creditor, the subsequent discharge in bankruptcy of the principal 
and surety does not destroy the lien of the mortgage, nor affect the 
assignee’s right to foreclose it. Carlisle v. Wilkins’s Adm’rs, 371. 
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BASTARD. 

Right to custody of.—The putative father of a bastard child, whose 
mother is dead, has no right to its custody ; nor is habeas corpus the 
proper remedy to test the right to its custody. Matthews v. Hobbs, 
210. 


BILL OF EXCEPTIONS. 

1. Execution of: — A paper copied into the transcript, purporting to be a 
bill of exceptions, but without the signature of the presiding judge, 
who certifies that he refused to sign it because it was not correct, 
and which is not established in this court as a bill of exceptions, 
cannot be considered as a part of the record for any purpose, and 
errors cannot be assigned upon it. Small v. McCalley, 527. 

2. Agreed statement of facts, in lieu of. — An agreed statement of facts, 
incorporated into the transcript by consent of counsel, but neither 
signed by the presiding judge of the court below, nor established as 
a bill of exceptions, will not be considered by this court in lieu of a 
bill of exceptions. Airby v. Vann, 221. 

3. Construction of. — A recital in the bill of exceptions, after the charges 
to the jury given and refused, in these words: “ The court, against 
the objection of the defendants, allowed the count for the goods 
mentioned in the third count in the complaint, as made out by the 
plaintiffs, to go to the jury, and the defendants excepted,” — will not 
be construed to mean that the account was permitted to go to the 
jury as evidence, when that would have been erroneous; but that 
they were permitted to take it with them, on their retirement, as one 
of the papers used on the trial. NV. Y. & Ala. Contracting Co. v. 
Meyer & Co. 325. 

4. On trial of issue of fact in chancery. — A bill of exceptions is unknown 
to chancery practice, and cannot be reserved to the rulings of the 
chancellor on the trial of an issue of fact by a jury. Barnett v. M. 
& E. Railroad Co. 555. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Liability of indorser of note not payable in bank. — Under the provi- 
sions of the Code regulating the liability of indorsers or assignors of 
notes not payable in money at a bank or banking house (Rev. Code, 
§$ 1851-4), which are substantially the same with the former statutes 
as judicially construed by this court, the fact that the maker is a 
non-resident at the time of the execution and indorsement of the 
note, and thence continuously up to the commencement of the suit, 
and has a known place of residence in another State, excuses the 
non-institution of a suit against him to the first term of the court 
next after the indorsement, but does not excuse the failure to demand 
payment of him, and to give notice of non-payment to the indorser, 
or other proper diligence. Bradley, Wilson § Co. v. Patton, Donegan 
& Co. 108. 

2. Notice of dishonor to agent.—To charge a party with notice of the dis- 
honor of a bill of exchange, because notice was given to another 
person as his agent, it must be shown that it was within the scope of 
the agent’s duties to receive such notice ; and the mere fact that he 
was “the financial agent ” of his principal is not sufficient proof of 
this. N. Y. & Ala. Contracting Co. v. Selma Savings Bank, 305. 

3. Notice to partner.— When a bill of exchange is drawn by one part- 
nership on another, and accepted by the latter, and the two partner- 
ships have a common partner, notice of the dishonor of the bill is 
not necessary to charge the drawers. Jb. 305. 

4, Same. — When a bill of exchange, or a bank check, is drawn by a 
partnership on one of its members individually, the partnership is 
not entitled to notice of its dishonor. N. Y. & Ala. Contracting Co. 
v. Meyer & Co. 325. 
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BILLS OF EXCHANGE, ETC. — Continued. 

5. Promissory note for money loaned to company manufacturing iron for 
Confederate States. — A promissory note, given for money (or other 
notes) loaned to a company engaged in the manufacture of iron. for 
the late Confederate States for military purposes, is without legal 
consideration, and no recovery can be had on it, if the lender knew 
at the time that the funds borrowed were to be used in aid of the 
illegal business of the company ; but, if it is shown that the company 
was also engaged in other business, which was not illegal, and the 
loan was made in a general way, without any reference to the illegal 
business, mere knowledge on the part of the lender that the company 
was engaged in an illegal business, and that it might possibly or 
probably use the funds obtained from him in advancing that illegal 
business, would not prevent a recovery by him. Oxford Jron Co. v. 
Spradley, 171. 

6. Compromise of pending suit, as consideration of note. —Tn an action on 
a promissory note, given in compromise and settlement of a pending 
attachment suit against the maker, which was founded on a debt for 
the loan of Confederate money and the price of corn sold and deliv- 
ered, the defendant cannot defeat a recovery on account of the in- 
validity of the Confederate money as a consideration. Bozeman v. 
Rushing, 529. 


BONDS. 

1. When action lies on official bond of county treasurer. — The failure of a 
county treasurer to pay the certificate of a state witness, when it is 
a charge on the fine and forfeiture fund of the county, and he has 
proper funds with which to pay it, is a breach of the condition of 
his official bond, for which an action lies. Briggs v. Coleman, 561. 

2. Liability of justice and sureties on official bond, for wrongful arrest and 
imprisonment. — Under the statute declaring the legal effect of offi- 
cial bonds (Rev. Code, § 169), the sureties on the official bond of a 
justice of the peace are liable, jointly with him, for a wrongful ar- 
rest and imprisonment by him under color of his office. Kelly v. 
Moore, 364. 

3. Coverture of one of several co-obligors in penal bond. — When a penal 
bond is executed by several obligors, pursuant to an interlocutory 
order in a chancery cause, and containing a stipulation that, on the 
happening of the specified contingency, judgment may be rendered 
against any one or more of them, the coverture of one of the obli- 
gors at the time is a personal defence, and not available to the others, 
especially when it was known to them at the time they signed the 
bond. Dudley v. Witter, 456. ; 

4. Summary judgment against sureties on penal bond, under interlocutory 
chancery decree. — When a penal bond, with sureties, is executed by 
the defendant in a chancery suit, pursuant to the terms of an order 
granting him a continuance, conditioned that, on the rendition of a 
decree in favor of the complainant, the court “ may render its decree 
against any or all of’ the sureties, for the amount of the decree 
against their principal, “ and award execution against any or all” of 
them, so soon as an execution against their principal, or against his 
personal representative, is returned unsatisfied ; the court may ren- 
der judgment against the sureties, without notice to them, and, if 
the estate of their deceased principal has been declared insolvent, 
without the return of an execution against him unsatisfied. 1b. 456. 


CARRYING CONCEALED WEAPONS. See Criminat Law, 2. 
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CHANCERY. 


J. JURISDICTION, AND GENERAL PRINCIPLES. 


1. When equity will set aside award, and settle partnership accounts. — A 
court of equity will set aside an award for fraud, or for such gross 
mistakes as amount to fraud, and proceed to settle the accounts of a 
dissolved partnership, which were submitted to arbitration, when 
the parties themselves disagree and the accounts cannot be other- 
wise adjusted. Wolff v. Shelton’s Executors, 425. 

2. Contested elections ; jurisdiction of equity on ground of fraud. — The 
incumbent of a municipal office, claiming to have been reélected by 
the people at the expiration of his term, may, if he has no adequate 
remedy at law, maintain a bill in equity for an injunction, against 
the person who has received the certificate of election, and against 
the returning officer by whom it was issued, who also has in his pos- 
session the ballot-boxes, poll-lists, &c., to restrain the use of the 
certificate, on the ground that it is founded on false and fraudulent 
returns, corruptly made by some of the managers of the election, 
although the holder of the certificate is not charged to have par- 
ticipated in the fraud; and having acquired jurisdiction on account 
of the fraud, the court may go on and make all necessary orders for 
the preservation of the ballots, &c. (BrickeLL, J., dissenting.) 

teid v. Moulton, 255. 

3. Custody of child. — The chancery court is the proper forum, in which 
to settle the disputed right to the custody of a bastard child, whose 
mother is dead. Matthews v. Hobbs, 210. 

. Creditor’s bill ; adequacy of legal remedy. — When a non-resident cred- 
itor invokes the jurisdiction of a court of equity in this State, on the 
ground that he has not an adequate legal remedy, the sufficiency of 
his legal remedy is to be determined by the laws of this State, and 
not by the laws of the State in which he and his debtor reside. 
Saffold v. Wade’s Executor, 214. 

5. Same ; foreign judgments. — A foreign judgment creditor, asking the 
aid of a court of equity here, occupies the position of a general cred- 
itor only, and not of a judgment creditor. /b, 214. 

When simple-contract creditor may come into equity. — A creditor by 
simple contract may come into a court of equity, to reach and subject 
property fraudulently conveyed by his deceased debtor in his life- 
time, when there is a deficiency of legal assets to satisfy his demand. 
Halfman v. Ellison & Sons, 543. 

. Defences to such suit. — The theory of sucha suit is, that the fraudulent 
donee is to be taken and deemed as an executor de son tort; con- 
sequently, he may plead the statute of non-claim, or make any other 
detence which the rightful representative could make. Jb, 543. 

. Damages for breach of contract.— The rule for the measure of damages, 
on account of a breach of contract to deliver specific articles at a 
particular time and place, is the same in equity as at law. Bozeman 
v. Rose’s Executors, 321. 

. Decedent’s estate ; when removed into equity, and how settled. — When 
the trusts of a will are doubtful, and there is any difficulty or em- 
barrassment in the execution of them, a court of equity will take 
jurisdiction, at the instance of the personal representative, to con- 
strue the will, and aid him in the performance of his duties ; and 
when the jurisdiction of the court has attached, on a bill properly 
filed for this purpose, it will go on and administer the estate, apply- 
ing the law which regulates the conduct and settlement of adminis- 
trations in the probate court, but proceeding according to the rules 
and practice of a court of equity. Cowles § Wife v. Pollard, 445. 

10. Same; sale of lands under decree.— When the chancery court has 
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CHANCERY — Continued. 


taken jurisdiction of the administration of a decedent’s estate, under 
a bill properly filed by the personal representative ; and the lands 
have been sold, under a decree regularly rendered in the cause; and 
the sale has been reported to the court, and regularly confirmed — 
such sale is valid until reversed, or until set aside in a direct pro- 
ceeding for that purpose. Cowles & Wife v. Pollard, 445. 


11. Purchase of lands by wife, at sale under chancery decree. — A married 


12. 


13. 


1¢ 


~~ 


15. 


woman may, with the consent and concurrence of her husband, be- 
come the purchaser of lands sold under a decree in chancery, or be 
substituted in the place of the purchaser at the sale; and may, 
jointly with her husband, execute her notes for the purchase-money, 
with a mortgage on the lands to secure their payment, as required 
by the terms of the decree ; and if the sale is reported in her name 
as purchaser, and is confirmed by the court, and she enters into the 
possession of the land, and retains it until default is made in the 
payment of the purchase-money, she cannot resist a bill to foreclose 
the mortgage. or to enforce the vendor’s lien, on the ground of her 
incapacity to make the contract. /b, 445. 


Purchase of lands by husband, in name of wife, or with her money, and 


mortgage for unpaid balance ; rights of respective parties under con- 
tract. —If lands are bought by the husband, and a conveyance taken 
in the name of his wife, a cash payment being made with money 
belonging to her statutory separate estate, and a mortgage on the 
land given by both husband and wife for the unpaid balance ; the 
wife may, under the authority of Cowles v. Marks (47 Ala. 612), 
rescind the contract, and recover back her money ; but, if the con- 
tract was made with the husband alone, and the vendor had no 
notice of the wife’s claim to the money, his equity under his mort- 
gage would be superior to hers; and if she claims the money as a 
donation from her husband, and it is shown to have been advanced 
to him by his employers out of his future earnings, she must show 
that the gift was perfected by delivery, and that the vendor had 
notice of her rights. Haygood v. Marlowe, 478. 


Conveyance and defeasance construed as parts of one contract. —When 


a conveyance of land by the vendor to the purchaser’s wife, and a 
mortgage by the purchaser and his wife to secure the payment of the 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction ; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 0. 
478. 


Purchase of lands by husband, for wife. — If the husband is indebted 


to the wife for moneys belonging to her statutory separate estate, 
which he has received and used, he may lawfully purchase and pay 
for lands, and take the title in her name, in payment of such in- 
debtedness; and a court of equity will uphold the transaction as 
against his creditors. Davidson v. Lanier, 318. 


Mortgage by husband and wife of statutory separate estate. — Under 


the statutes regulating the separate estates of married women, as 
judicially construed by this court, a married woman cannot, by join- 
ing with her husband in a mortgage of lands belonging to her stat- 
utory separate estate, to secure a debt contracted by her husband, 
impose any liability upon herself personally, or upon her property. 
Th. 318. 


16. Gift by husband to wife. — A gift, or voluntary conveyance, by a hus- 


band to his wife, if not made with a fraudulent intent, can only be 
set aside at the suit of existing creditors. Jb. 318. 


17. Equitable right of retainer. — If the husband is indebted to the wife, 
VOL. II. 39 
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for moneys belonging to her statutory separate estate which he has 
received and used, and she has in her possession moneys belongin 

to him, which his creditors seek to reach, a court of equity will allow 
her to retain the amount of her own debt. Davidson v. Lanier, 318, 

18. Homestead exemption in favor of widow and minor children of insolvent 
decedent ; when established in equity against purchaser at sheriff's sale. 
Where the lands of a defendant in execution are sold and con- 
veyed by the sheriff, ‘‘ subject to homestead exemption,”’ after the 
defendant has filed with him a proper affidavit claiming as a home- 
stead a particular tract, which, though inaccurately described by 
numbers, is sufficiently identified, and is not shown to be excessive 
in quantity or value ; and the purchaser afterwards recovers the 
possession, under his deed from the sheriff, in an action at law 
which is still pending, his judgment having been reversed on error; 
and the defendant dies, and his estate is insolvent, — his widow and 
minor children may, by bill in equity, establish their title to the 
homestead as against the purchaser, and have his deed from the 
sheriff declared inoperative and void as to that portion of the land. 
Andrews v. Melton, 400. 

19. Same ; compensation for improvements by purchaser.— A purchaser of 
lands at sheriff’s sale, who buys with notice of an asserted claim by 
the defendant to a homestead exemption, and whose deed recites 
that the land was sold ‘‘ subject to homestead exemption,”’ cannot 
claim compensation for valuable improvements erected by him on the 
land, when the claim of exemption is enforced against him in equity 
at the suit of the widow and minor children of the deceased defend- 
ant. Jb. 400. 

20. Mistake or ignorance of law.— The common-law rule which refuses 
relief against ignorance or mistake of law, and which is equally ap- 
plicable in courts of law and equity, is not rigidly enforced where 
such ignorance or mistake is induced by fraud, or imposition, or 
undue influence, or an abuse of confidence springing out of the pe- 
culiar relations existing between the parties. Hardigree v. Mitchum, 
151. 

. When equity will not rescind contract on ground of fraud or mistake. — 

A court of equity will not rescind a contract made in compromise of 
a pending suit, on account of a mistake of law, which was common 
to both parties, as to the validity of the consideration of the note on 
which the suit was founded ; nor on account of fraudulent represen- 
tations as to the consideration of the note, unless precisely alleged, 
and clearly and fully proved. Bell v. Lawrence’s Adm’r, 160. 

22. When equity will rescind contract at suit of purchaser. —A court of 
equity will rescind a contract for the sale of land, at the suit of a 
purchaser who contracted for a good title, and who has abandoned 
the possession on discovering that his vendor had no title, although 
the proof shows only a mistake on the part of the vendor in his 
assertions of title without fraudulent misrepresentations; and al- 
though the purchaser might have a remedy by action at law for a 
deceit, or on his covenants of warranty. Baptiste v. Peters, 158. 

23. Same ; laches. — Generally, when the proof as to the condition of the 
title is sufficient to acquit the vendor of intentional misrepresenta- 
tions, it will also be sufficient to acquit the purchaser of laches in 
examining the title. /b. 158. 

24. Same; measure of relief to purchaser. — When a contract is rescinded 
at the suit of the purchaser, he is entitled to recover the purchase- 
money which he has paid, with the value of improvements erected by 
him in good faith, taxes paid, and interest on these several sums. 
Ib. 158. 
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25. Rescission of contract on ground of fraud and undue influence.— A 
court of equity will not allow a party to retain the advantage of an 
unconscionable bargain, which he has gained by fraud, or by an 
abuse of his personal influence over a relative ; but will rescind the 
contract, on the timely application of the party injured, on proof of 
his embarrassed condition at the time, the inadequacy of the con- 
sideration paid, the personal relations existing between the parties, 
and slight evidence or suspicion of fraud. White v. Smith, 405. 

26. Reformation of written contract.— A mistake in a written contract is 
a ground for equitable relief; but a court of equity will not, on that 
ground, reform a contract which speaks the true agreement of the 
parties. Robertson v. Walker, 484. 

27. Equitable relief against probate decree.— A bill in chancery to correct 
alleged errors or mistakes in a probate decree (Rev. Code, §§ 2274, 
2451), must negative all fault or neglect on the part of the com- 
plainant, or contain equivalent averments. Jb. 484. 

28, What errors may be corrected in chancery; and what is fault or negli- 
gence. — The statement of the guardian’s accounts in such manner 
as to charge the ward in lawful money with the Confederate prices 
of articles bought for her, and to set off Confederate money beyond 
his receipts of such currency against debits in lawful money, is such 
an error as authorizes a resort to chancery for correction ; and when 
the settlement was made in 1868, no presumption of fault or neglect 
on the part of the ward can be indulged, since the status of Confed- 
erate currency was at that time an unsettled question. Monnin v. 
Beroujon, 196. 

29. Restatement of quardian’s accounts in chancery.— Under a bill in 
chancery to revise and correct errors in a probate decree, rendered 
on the final settlement of a guardian’s accounts, the corrections ought 
to be confined to the errors specifically pointed out, unless the settle- 
ment is fraught with error; and actual transactions, made in good 
faith, and not shown to work positive injustice, ought not to be set 
aside capriciously, because the opinions of witnesses may raise doubts 
as to their propriety. Jb. 196. 

30. Conclusiveness of probate decree rendered by agreement. — A writing, 
signed by the ward and her husband, certifying that they have care- 
fully examined the accounts of her guardian, as filed by him for set- 
tlement with the probate court, and have found them correct, and 
that they desire the court to approve them as stated, does not estop 
them from afterwards maintaining a bill in chancery (Rev. Code, 
§§ 2451, 2274) to correct errors of fact or law in the settlement. 
Th. 196. 

31. Limitation of suit in chancery to correct errors in probate decree.— A 
bill in chancery, filed by creditors, against the common administrator 
of the separate estates of two deceased partners, who together com- 
posed the partnership, to compel a settlement of the estates in his 
hands, is barred (Rev. Code, § 2274) by the lapse of two years from 
their final settlement as insolvent estates by the probate court. Bald- 
win & Starr v. Deming’s Adm’r, 553. 

32. Abatement of purchase-money, on account of deficiency in quantity of 
land. — An abatement of the purchase-money, on account of a mate- 
rial deficiency in the quantity of the land, was refused to the pur- 
chaser in this case, where the deficiency was discovered eight years 
after the sale, on a survey made with a view to a resale, because no 
sufficient reason was shown why it could not have been discovered 
at an earlier day ; and also because, on a settlement by compromise 
between the parties, when the new note and mortgage now sought to 
be foreclosed were given, the vendor abated the entire interest on 
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the debt, which was about equal to the injury to the purchaser from 
the alleged deficiency. Murrell v. Smith, 301. 

33. Conclusiveness of chancery decree foreclosing morigage. — A decree in 
chancery, foreclosing a mortgage given for the purchase-money of 
land, is conclusive, not only of the defences which were actually set 
up and adjudicated, but of every other defence affecting the justice 
and equity of the decree which might have been set up ; and such a 
decree having been settled by compromise, and a new note and mort- 
gage given on the same land, the defendant cannot, in the absence of 
fraud, set up in defence of a second foreclosure suit any facts which 
would have constituted a good defence to the first suit, except on such 
a showing as would entitle him to a bill of review. Jb, 301. 

34. Bill of review on discovery of new matter.— When a party seeks 
relief against a decree by bill of review, or in the nature of a bill of 
review, on account of the discovery of new matter, he must show 
that he has not been guilty of any laches or negligence, and that the 
new matter could not have been discovered sooner by the use of rea- 
sonable diligence; nor is the granting of relief in such case a matter 
of right, but rests in the sound discretion of the court, and may be 
refused when it would work wrong or injustice. /). 301. 

35. Specific performance ; when matter of right.— The specific perform- 
ance in equity of a contract in writing for the sale of real estate, if 
the contract is certain, fair in all its parts, founded on an adequate 
consideration, and capable of execution, is as much a matter of right, 
as damages for its breach in a court of law. Bogan v. Daughdrill, 


312. 
36. Same ; variance and uncertainty, in pleadings and proof, as to vendor's 
interest in land. — In decreeing the specific performance of a contract 


for the sale of lands, the court can only compel the vendor to convey 
his title and interest in the land, whatever that may be; conse- 
quently, vagueness and uncertainty in the pleadings and proof, or a 
variance between them, as to whether the vendor covenanted to con- 
vey the entire interest in the lands, or only his undivided interest, is 
no obstacle to a specific performance to the extent of his interest. 
Tb. 312. 

37. Specific performance as to part only of land claimed. — Under a bill 
for the specific performance of a contract for the sale of four hun- 
dred acres of land, the complainant may have a specific performance 
as to eighty acres only. The discrepancy, in such cases, is not a 
matter by wnich the defendant can be injured, and he cannot com- 
plain of it. Jb. 312. 

38. Equitable set-off against judgment; diligence required of plaintiff. — 
The defendant in a judgment at law, rendered by default, in favor 
of a partnership, cannot have relief against it in equity, on the 
ground that the plaintiffs were in fact not partners, but joint cred- 
itors, who were insolvent, and against whom he had separate debts, 
unless he shows some sufficient reason why he failed to defend at 
law, or to invoke the aid of equity before judgment. Moore v. 
Faggard, 525. 

39. Subrogation of creditor to surety’s rights under mortgage given by 
debtor. — To entitle a creditor to subrogation in equity to the rights 
of a surety under a mortgage given by the debtor, it is not necessary 
that he should have exhausted his legal remedies, or should have 
reduced his debt to judgment. Sajffold v. Wade’s Executor, 214. 

40. Same. — When a mortgage has been given by a debtor to indemnify 
his surety against two debts, due to different persons, one of the 
creditors cannot have a decree subjecting the mortgaged property to 
sale for the satisfaction of his debt, on a decree pro confesso against 
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the other creditor as a non-resident, without averring that his debt 
had been paid, or released, or that he had waived or refused the ben- 
efit of the common security. Sajffold v. Wade’s Executor, 214. 

41. Same. — A creditor whose claim against the insolvent estate of his 
deceased debtor has been destroyed as a subsisting debt, by the fail- 
ure to file it within nine months after the declaration of insolvency, 
cannot be subrogated in equity to the rights of a surety under a 
mortgage given for his indemnity by the debtor. Watson v. Rose’s 
Executor, 292. 

42. Same ; assignment of mortgage. — When a mortgage of land given by 
the principal debtor to his surety, for indemnity against the debt, is 
transferred by the surety to the personal representative of the de- 
ceased creditor, in consideration of his release from liability on the 
debt, the transfer will be upheld in equity as an equitable assignment 
of the mortgage, although it contains no technical words of convey- 
ance, and is neither attested nor acknowledged as a deed ; and the 
mortgage may be foreclosed by the assignee. Carlisle v. Wilkins’s 
Adm’rs, 371. 

43. Resulting trust in lands, in favor of person advancing purchase-money. — 
The principle is well settled, that a resulting trust in lands, in favor 
of the person by whom the purchase-money was advanced, may be 
established by parol evidence; but the evidence must be full, clear, 
and convincing. In this case, the verbal declarations of the father, 
in whom the legal title was vested, as made to one witness, both be- 
fore and after the purchase, were held insufficient to establish a trust 
in favor of his son; there being an unexplained discrepancy between 
the amount of the purchase-money paid, as recited in the deed, and 
that alleged to have been advanced by the son; the person by whom 
the money was alleged to have been sent not being examined as a 
witness, and there being no knowledge of the trust, or other con- 
firmatory proof, among the members of the family. Lee v. Browder, 
288. 

44. Resulting trust in lands declared against purchaser at execution sale. — 
Where a purchaser at sheriffs sale verbally agreed with the defendant 
in execution, prior to the sale, to pay a specified price for one of the 
two tracts of land, and to apply the purchase-money in satisfaction of 
the judgments and other debts which might have liens on the lands, 
paying over the residue, if any, to the defendant himself ; and, hav- 
ing bought both tracts at the sale, for a price much less than he had 
agreed to give for one, and paid the purchase-money as stipulated, he 
took possession of the tract which he had agreed to buy, but left the 
defendant in undisturbed possession of the other up to the time of his 
death, disclaiming any right to it in himself ; held, that a court of 
equity would, on these facts, declare a resulting trust in favor of the 
defendant, or, on his death and insolvency, in favor of his creditors, 
in the tract of land so left in his possession, but would not hold the 
purchaser liable for the estimated value of certain trees on the other 
tract, which the defendant reserved by the contract, but which he 
never removed or demanded. Carithers v. Lay’s Adm’r, 391. 

45. Construction of trust deeds, as to powers and duties of trustee, and in- 
terest and liability of husband in and for surplus profits. — A deed of 
gift, executed in South Carolina prior to 1860, conveying about 
thirty slaves to a trustee, in trust that he would ‘allow the said 
K. CG. D.,’’ the husband of a married woman, who was the daughter 
(or, in another case, a near relative) of the grantor, “to possess the 
said slaves, their issue, and increase, and to take the profits of their 
labor, for the maintenance of himself and family, during the life of 
the said Elizabeth,’’ his wife, ‘‘ or so long as he is willing to remain 
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and keep them in said State ;’’ if the wife survived her husband, 
the trust was to cease, and she was to have the absolute estate; if he 
survived her, the trust was to continue as before, until each child 
attained majority, when he or she was entitled to receive a propor- 
tionate share of the property according to the number of the children; 
and if the husband should die before his wife, or remove from South 
Carolina, then the trustee ‘‘ may sell” the said slaves, ‘‘ or any part 
thereof, as he may think best, except the house servants, which the 
said Elizabeth may reserve and take with her,” and invest the pro- 
ceeds of such sale in any manner he may think best, for the benefit 
of the said Elizabeth and her children, — held, 1st, not to require 
the trustee to dispossess the husband of the property, on his removal 
from South Carolina; 2d, nor to render either the trustee or the hus- 
band liable to a strict account of the profits of the property and the 
expenses of the family, or responsible for any excess of profits over 
expenses. Du Bose v. Carlisle, 590. 

46. Purchase of lands pending suit in chancery. — When land is sold 
under a decree in chancery, subjecting it to the payment of the com- 
plainant’s debt against the defendant, and is bought at the sale by 
the complainant, who receives the register’s deed ; and an ejectment 
suit is at the same time pending against the defendant by a third 
person, to recover the land; the chancellor will, on the petition of 
the purchaser, award a writ of assistance, to put him in possession, 
against a tenant who, pending the chancery suit, was intruded on 
the land by the plaintiff in ejectment. Chapman v. Gibbs, 502. 


II. PLEADING AND PRACTICE. 


47. Where bill may be filed. — A bill for the partition of lands between 
several tenants in common, an account of the rents and profits while 
in the possession of a purchaser, and the removal, if necessary, of 
the trustee, who refuses to assert his legal rights, is properly filed in 
the district in which the lands are situated, and material defendants 
reside, although the trustee was appointed by the chancery court of 
another district. Tindal v. Drake, 574. 

48. Filing bill.— A bill in chancery is to be considered as filed so as to 
entitle it toa place on the docket, and put it in the custody and 
power of the court, when it is deposited with the register, or with his 
assistant in his office, with the intention of filing it, although the 
fact and date of filing are not then indorsed on it. The State, ex rel. 
Stow, 69. 

49. Dismissal of bill by complainant. — The complainant may dismiss his 
bill at pleasure at any time before the defendant has pleaded, an- 
swered, or demurred, and without notice to any one ; and an entry 
of such dismissal on the docket, made on a rule day at his instance, 
by the register’s clerk, will be presumed to have been made with the 
knowledge and approval of the register himself. /b. 69. 

50. Pendency of two or more bills between same parties at same time ; elec- 
tion. — On motion to strike from the docket one or more of several 
causes standing on the docket at the same time, between the same 
parties, and relating to the same matters, the proper practice is a rule 
on the plaintiff, in the first instance, to show cause why he should not 
make his election between the several suits, and to dismiss or strike 
from the docket all the others ; and if he fails or refuses to make an 
election, to dismiss all except the suit first commenced. Jb. 69. 

51. Who may file bill to enjoin illegal tax. — A bill in chancery against a 
municipal corporation, to prevent a threatened usurpation of power 
by the corporate authorities, or the violation of a duty imposed by law, 
whereby the burden of taxation will be increased, may be filed by 
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property-holders or tax-payers, without the intervention of the attor- 
ney general, or other oflicer representing the State. N. O., M. & C. 
Railroad Co. v. Dunn, 128. 


52. Parties to bill to enforce vendor’s lien. — When lands are sold by an 


administrator under an order of the probate court, and the purchase- 
money is not paid, the right to file a bill to enforce the vendor’s lien 
ordinarily belongs to the personal representative; but, when the sale 
is made for division among the heirs, they may maintain a bill for 
that purpose in their own names. Knight v. Blanton’s Heirs, 333. 


53. Misjoinder of plaintiffs. — It was formerly a rule of chancery prac- 


54. 


55. 


61. 


62. 


tice, that where several persons joined as plaintiffs in a suit, all must 
be entitled to relief, or the bill would be dismissed ; but, under the 
liberal system of amendments now prevailing, relief may be granted 
to a part of the plaintiffs, and the bill be dismissed as to the others. 
Ib. 338. 


Multifariousness. — A bill for the partition of lands, and an account 


of the rents and profits while in the possession of a purchaser, is not 
multifarious, because it also asks the removal, if necessary, of the 
trustee, who refuses to assert his legal rights against the purchaser. 
Tindal v. Drake, 574. 


Parties to bill for partition. — Where children take as tenants in com- 


mon under a deed, whether immediately or in remainder, the children 
and heirs of a deceased tenant may join with the survivors in a bill 
for partition and an account of the rents and profits. Jb. 574. 

Same. —If the bill seeks a partition of lands, and an account of the 
rents and profits which accrued after the death of a deceased tenant 
in common, his personal representative is not a necessary or proper 
party; but, if it also seeks an account of the rents and profits which 
accrued prior to his death, his personal representative is a necessary 
party, unless facts are averred which show that there is no necessity 
for administration on his estate. Jb. 574. 


Non-joinder of parties. — A bill should not be dismissed, on account 


of the non-joinder of necessary parties, without giving the complain- 
ant an opportunity to bring them in by amendment. Jb. 574. 


. Defective service of process. — A defective service of process on a de- 


fendant who, though not a necessary, is a proper party to the bill, is 
a reversible error. Curry v. Falkner, 564. 


. Publication against non-resident defendant. — When there is a non- 


resident defendant, the 22d rule of chancery practice requires that 
the aflidavit of his non-residence must state the place of his residence, 
if known, or the fact that it is unknown ; and a copy of the order 
of publication must be sent to him by mail, if his place of residence 
is known. /b. 564. 


30. Publication against non-resident defendant. —In making publication 


against a non-resident defendant, it is discretionary with the register 
or the chancellor to designate the place where the order shall be pub- 
lished ; and it is no objection to an order of publication, made by 
the register in chancery of Russell county, Alabama, that it is re- 
quired to be published in Columbus, Georgia. Mobley v. Leophart, 
587. 


Same ; waiver of irregularity. — A defendant who cross-examined 


witnesses, and submitted the cause for final decree on pleadings and 
proof, without raising any objection to the regularity of an order of 
publication and decree pro confesso against another defendant, who 
was a non-resident, cannot question their regularity on error. Jb. 587. 


Dissolution of injunction, for want of equity in bill. — When the bill 


alleges a substantial ground for equitable relief, the injunction should 
not be dissolved on account of a defective allegation, which might be 
remedied by amendment. Robertson v. Walker, 484. 
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63. Same ; on denials of answer.— When the answer denies, fully and 
directly, all the allegations on which the equity of the bill rests, the 
injunction should be dissolved on motion, unless special reasons for 
retaining it are shown ; and when the injunction seeks to restrain 
the enforcement of a judgment or decree for money (Rev. Code, 
§ 3437), a refunding bond should be required from the defendant. 
Robertson v. Walker, 484. 

64. Conditional continuance.—In a chancery cause, an order granting a 
continuance to the defendant, on condition that he execute a bond, 
with sureties, for the payment of whatever decree may be finally ren- 
dered against him in the suit, is not in excess of the discretionary 
power of the court in the imposition of terms. Dudley v. Witter, 
456. 

65. Chancellor’s decree on question of fact. —The chancellor’s decision on 
a question of fact will not be reversed on error or appeal, unless 
there is a decided preponderance of the evidence against its correct- 
ness. Bogan v. Daughdrill, 312. 

66. Trial of issue of fact; bill of exceptions. — A bill of exceptions is 
unknown to chancery practice, and cannot be reserved to the rulings 
of the chancellor on the trial of an issue of fact before him by a 
jury ; the only remedy for erroneous rulings, whether the issue is 
tried at law or before the chancellor, is an application to the chan- 
cery court for a new trial. Barnett v. M. & E. Railroad Co. 555. 

67. Attachment for contempt; right to be heard by counsel. — When a 
party to a pending chancery suit is attached for contempt in violating 
an injunction, there is no provision of law, constitutional or statu- 
tory, waich secures to him the right to be heard by counsel in the 
matter of the contempt. Ez parte Hamilton & Smith, 66. 

68. When prohibition lies not to chancellor.— This court will not award a 
writ of prohibition to the chancellor, at the instance of a defendant 
in a pending suit, to restrain action under a bill for injunction in the 
matter of a contested election, and under an attachment for contempt 
in violating the injunction, on the ground that the chancery court has 
no jurisdiction of the subject-matter of the bill, when it does not 
appear that the petitioner has ever answered the bill, or moved to 
dismiss it for want of equity, or sought relief in any other mode in 
the chancery court. Ex parte Hamilton, 62. 


CHANGE OF VENUE. 

1. In criminal case ; to what county. — Under the statute which gives the 
defendant in a criminal case the right to a change of venue (Rev. 
Code, §§ 4206-7), the venue must be changed, on his proper appli- 
cation, to the ‘‘ nearest county free from objection ;’’ and neither 
the time when the next term of the court will be held in that county, 
nor the convenience of the witnesses, is sufficient to authorize the 
removal to any other county. Lz parte Reeves, 55. 

2. Clerk’s certificate to transcript. —It is not necessary that the clerk’s 
certificate, appended to the transcript on a change of venue, should 
be under his seal, private or official; and if the certificate is other- 
wise defective, its defects may be supplied by the testimony of the 
clerk. Hall v. The State, 9. 


CHARGE TO JURY. 


1. Abstract charge. — An abstract charge may properly be refused, al- 
though it asserts a correct legal proposition. Drake v. The State, 
30; Faulk v. The State, 15. 

2. Charge assuming facts not proved. — A charge to the jury must be 
confined to the evidence: a charge which assumes as proved a fact 
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of which there is no evidence whatever, is erroneous. Wise v. 
Falkner, 359. 

Charge excluding part of evidence.— A charge which, in effect, ex- 
cludes from the consideration of the jury any evidence, however 
weak, tending to prove a fact material to the party excepting, is 
erroneous. J. & W. P. Railroad Co. v. Moore, 394. 

. General charge on evidence. — When the evidence is conflicting as to 
any fact, which is material to the determination of the cause, a gen- 
eral charge in favor of either party is erroneous. McGehee v. Har- 
rison, 522. 

. Giving charge as asked, but in connection with general charge. — When 
the court, after having given a general charge to the jury, gives a 
special charge at the request of one of the parties, the special must 
necessarily be considered by them in connection with the general 
charge ; and the court may so instruct them. Hemingway v. Garth, 
530. 

. Charge on part of evidence. — A party has the right to request instruc- 
tions to the jury, based on the hypothesis which the evidence in his 
favor tends to establish ; such charges are not objectionable, though 
based on a partial view of the evidence, since the opposite party may 
request charges founded on a contrary hypothesis, if there is evi- 
dence tending to establish it. Griel & Brother v. Marks, Fitzpatrick 
& Co. 566. 

COMMISSIONER OF DEEDS. 

Appointment, and proof thereof. — The appointment of a commissioner 
by the governor, to take the acknowledgment of deeds, &c., in an- 
other state or territory (Rev. Code, § 65), may be certified by a com- 
mission under the great seal of the State, signed by the governor in 
his official capacity, and countersigned by the secretary of state ; 
and the courts will take judicial notice of the officer when appointed. 
Keller v. Moore, 340. 

COMMISSION MERCHANTS. 

1. Factor’s lien. — A factor has a lien on the goods in his possession, not 
only for his advances, commissions, and expenses, but also for any 
general balance due him; but he cannot assert this lien in opposi- 
tion to the terms of a special contract, under which he received the 
goods. Schiffer & Nephews v. Feagin, 335. 

2. Commissions for advances. — A charge of two and a half per cent. for 
advances by a factor or commission merchant, when not used as a 
device for usury, is legal, and is regarded as a just compensation for 
the risk, trouble, and expense incurred. Jd, 335. 

COMMON CARRIERS. 

1. Burden of proof as to damage or injury to goods. — When goods are 
delivered by a common carrier in a damaged or injured condition, 
the onus is on him to show that they were received by him in that 
condition, or that the injury occurred, without fault on his part, by 
the act of God or a public enemy. MM. & W. P. Railroad Co. v. 
Moore, 394. ; 

2. Liability of carriers owning different parts of continuous line or route of 
(ransportation, — When parts of a continuous line or route of trans- 
portation are owned by different carriers, between whom no connec- 
tion is shown to exist, each carrier is liable, in the absence of a 
special contract, only for losses and injuries occurring on his own 
particular portion of the route. /b. 394. 

3. Liability for loss of goods ; what constitutes delivery. — To render a com- 
mon carrier liable for the loss of goods, there must have been an 
actual delivery of the goods to him, or a constructive delivery, with 
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notice to him of an intention thereby to place them in his care and 
custody: merely placing them in such a position that he could easily 
have taken them, but without calling his attention to them, is not 
sufficient. The same rule equally applies as between the carrier and 
his agent, when he seeks to hold the agent liable for the loss of goods, 
O'Bannon v. Southern Express Co. 481. 

4. Lien for freight, and liability for refusal to deliver goods. — A common 
carrier has a lien on the goods transported by him, for the freight 
due for the whole route, and may retain the goods until the freight 
is paid; but the payment of the freight, and the delivery of the 
goods, are concomitant or concurrent acts; and if the consignee is 
ready and willing to pay the freight due, on having the goods deliv- 
ered to him, and the carrier refuses to deliver them unless he will 
pay more than is due, the consignee may maintain detinue for the 
goods, or trover for their conversion, without making a formal ten- 
der, or paying the money into court. Long v. M. & M. Railroad Co. 


“~e 


COMMON LAW. See Evipence, 33. 
COMPUTATION OF TIME. 


1. Under municipal ordinance or statute. — Under a municipal ordinance 
providing for the sale of hogs found running at large, and requiring 
that notice of the time and place of sale shall be given ‘ for siz 
successive days,” a sale on the 28th day of the month, under a notice 
first given on the 22d, is premature and unauthorized. City Council 
of Montgomery v. Adams, 449. 

2. Under statute of limitations. — An action, commenced on the 17th Oc- 
tober, 1870, founded on a promissory note due on the 9th April, 
1860, is not barred by the statute of limitations of six years (Rev. 
Code, § 2901), since the period of time which elapsed between the 
1ith January, 1861, and the 21st September, 1865, must be de- 
ducted. Jones v. Nelson’s Executriz, 471. 


CONCEALED WEAPONS. See Criminat Law, 2. 
CONFEDERATE STATES. 


1. Judgments rendered during late war. — Following the decision of the 
supreme court of the United States (Horn v. Lockhart, 17 Wallace, 
570), this court now holds, that judgments rendered by the courts 
of this State during the war, “so far as they did not impair, or tend 
to impair, the supremacy of the national authority, or the rights of 
citizens under the constitution, are to be treated as valid and bind- 
ing.’ Tarver v. Tankersley, 309 ; Riddle v. Hill’s Adm’r, 224; Powell 
v. Young, 518. 

2. Same. — A judgment rendered by a probate court of this State in 1863, 
on final settlement of a guardian’s accounts, is not void because ren- 
dered by a rebel court, but is conclusive and binding, until set aside 
or reversed, and is a bar to any subsequent decree. Foust v. Cham- 
blee’s Adm’r, 75. 

3. Same; executions during provisional government.— A purchaser of 
lands at sheriff’s sale in 1866, during the existence of the pro- 
visional government in this State, under an execution issued on a 
judgment of the circuit court rendered in 1862, has such a title as 
he may successfully defend at law against a subsequent purchaser at 
execution sale under a junior judgment. Foster vy. Moody, 473. 

4. Grant of administration during late war ; action by administrator. — An 
administrator, appointed by a probate court of this State, during the 
late war, cannot maintain an action in the courts of the present state 
government, by virtue of those letters alone; but,if he sold property 
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belonging to the estate, under orders of the probate court, taking a 
note payable to himself as administrator, and has not been dis- 
charged from his fiduciary responsibility, nor superseded by a sub- 
sequent appointment, he may maintain an action on it in his own 
name; and his subsequent appointment as administrator, pending 
the suit, will enable him to enforce the collection of the judgment, 
and at the same time protect the defendant in paying it. Erwin & 
Jones v. Hill’s Adm’r, 580. 

Promissory note for money loaned to company manufacturing iron for 
Confederate States. — A promissory note, given for money (or other 
notes) loaned to a company engaged in the manufacture of iron for 
the late Confederate States for military purposes, is without legal 
consideration, and no recovery can be had on it, if the lender knew 
at the time that the funds borrowed were to be used in aid of the 
illegal business of the company; but, if it is shown that the company 
was also engaged in other business, which was not illegal, and the 
loan was made in a general way, without any reference to the illegal 
business, mere knowledge on the part of the lender that the company 
was engaged in an illegal business, and that it might possibly or 
probably use the funds obtained from him in advancing that illegal 
business, would not prevent a recovery by him. Ozford Iron Co. v. 
Spradley, 171. 

Value of cotton in January, 1865; how ascertained. — In ascertaining 
the value of cotton at Wetumpka, Alabama, on the 1st January, 
1865, evidence of the relative value of the United States and Con- 
federate currency at that particular time and place is not inadmissible; 
but it is not correct to ascertain the value of the cotton in Confeder- 
ate currency, and reduce that to its equivalent in gold or United 
States currency. Dozeman v. Rose’s Executors, 321. 

Contracts payable in Confederate money ; measure of recovery.—In esti- 
mating the amount which a party is legally, justly, and equitably 
entitled to recover (Ordinance No. 26 of convention of 1865), when 
suing on a note given for the price of property sold during the late 
war, and which, by contemporaneous agreement between the parties, 
might be discharged by a payment in Confederate treasury-notes, 
the criterion is the value of the property in lawful money at the time 
of the sale; and although it is permissible, in determining that value, 
to consider the relative values of Confederate money and lawful cur- 
rency, yet this must not be made the standard. Erwin v. Hill, 580. 

Receipt and disbursements of Confederate money by guardian. — On a 
settlement of a guardian’s accounts in chancery, his receipts of Con- 
federate currency should be set off against his disbursements in the 
same currency; and any excess of such disbursements should be 
credited to him at its value in United States currency at the time. 
Monnin v. Beroujon, 197. 

9. Allowance to guardian for ward’s board. —In making an allowance to 
the guardian, in lawful money, for the board of his ward during the 
war, it is not proper to find the value in Confederate currency, and 
then reduce that to its value in gold or United States currency. 1b. 
197, 


CONFLICT OF LAWS. 

1. What law governs as to limitation of action. — Causes of action accruing 
prior to the 17th January, 1853, and possessions commencing before 
that day, are not governed by the statute of limitations prescribed 
by the Code (Rev. Code, § 2926), but by the statute which was of 
force at the time when they accrued or commenced. Daniel v. Day, 
431. 


or 


> 


~ 


7 


co 








620 





INDEX. 


CONFLICT OF LAWS —Continued. 


2. What law governs succession and testamentary disposition of property. — 


At common law, the succession to the personal property of an intes- 
tate, or the validity of a testamentary disposition of it, was governed 
by the law of the owner’s domicile at the time of his death; while 
that of real property was governed by the law of the place where it 
was situated. Brock’s Adm’rv. Frank, 85. 


3. Execution and attestation of will ; what law governs. — To make a will 


operative to pass real estate, it must be executed and attested ac- 
cording to the laws of the place in which the lands are situated. A 
will, executed in Georgia, in 1840, and there probated, will not con- 
vey lands in Alabama, unless it is shown that the attesting witnesses 
subscribed their names in the presence of the testator, as required by 
the Alabama statute then in force. Doe v. Pickett, 584. 


CONSTITUTIONAL LAW. 


1. Judicial construction of constitutional provision. — When a constitu- 
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tional provision has received a settled judicial construction, and is 
afterwards incorporated into a new or revised constitution, it must 
be presumed to have been retained with a knowledge of that con- 
struction ; and the courts will, therefore, feel bound to adhere to that 
construction. Ex parte Roundtree, 42. 


What is “inferior court of law and equity.” — Held, on the authority 


of Nugent v. The State (18 Ala. 521), that an “ inferior court,” which 
the general assembly is authorized by the constitution to establish, is 
a court whose judgments or decrees can be reviewed by an appellate 
tribunal, whether that tribunal be the circuit or the supreme court; 
and not necessarily a court whose jurisdiction is infe cay or limited, 
within the meaning of that term at common law. Jb. 42. 


Constitutional provisions as to election of judges. — Since the constitu- 


tion provides that all judges shall be elected by the people (Art. VI. 
§ 11), the general assembly cannot, in creating an “ inferior court of 
law and equity,” make the judge of the circuit court, within whose 
territorial jurisdiction the new court is established, the os 
judge thereof. Jb. 42. 


Constitutionality of ** Law and Equity Court of Morgan county,” created 


by act of December 17, 1873. — Tested by the principles above de- 
clared, the inferior court of record in the town of Decatur, created 
by the act approved December 17, 1873 (Sess. Acts 1873-4, p. 68), 
and called “ The Law and Equity Court of Morgan county,” is un- 
constitutional, because the judge of the fourth judicial circuit is, by 
the act itself, declared to be the presiding judge of said court. 0. 
42. 


Constitutional provisions as to election of judges. — Since the constitu- 


tion provides that all judicial officers shall be elected by the people 
(Art. VI. § 11), the legislature cannot, by statute, prescribe any 
other mode, which shall be compulsory on the parties, for the selec- 
tion and appointment of a special judge, on account of the incompe- 
tency of the presiding judge from interest or relationship. Ex parte 
Amos, 57. 


License-tax on express company. — The city of Montgomery has author- 


ity, under its charter, to levy and collect a specific tax on all express 
companies doing business within its corporate limits; and this power 
is not taken away, as to the Southern Express Company, by that 
provision of the act in relation to said company, approved February 
26, 1872, which declares, ‘‘ Nor shall any municipal corporation levy 
any percentage tax upon the receipts of said company ;’’ nor by any 
other provision of said act City Council of Montgomery v. Shoe- 
maker, 114. 
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CONSTITUTIONAL LAW — Continued. 

7. License-tax on peddlers ; constitutionality of revenue law imposing, and 
punishing failure as misdemeanor. — The revenue law of 1868, in its 
provisions requiring a license for peddling, and punishing the failure 
to take out a license as a misdemeanor (Sess. Acts 1868, pp. 297, 
830, §§ 105, 111), is not obnoxious to any constitutional provision, 
state or federal; and its validity is not in any manner affected by the 
subsequent act approved March 2, 1871, entitled “‘ An act to author- 
ize manufacturers and makers to peddle the products of their va- 
rious making without license.” (Sess. Acts 1870-71, p. 10.) Sey- 
mour v. The State, 52. 

8. Ordinance No. 40 of constitutional convention, ‘‘to allow widows, or- 
phans,” §c., ‘to review validity of sales made by guardians,” §c. — 
Ordinance No. 40 of the constitutional convention of 1867, entitled 
* An ordinance to allow widows, orphans, and others, to review the 
validity of sales and settlements of estates made by guardians, trus- 
tees,” &c., is inoperative proprio vigore, and requires legislative action 
to give it force and effect. Balkum v. Satcher, 81. 

9. Subscription by town or county in aid of railroad ; validity of. — The 
act approved December 31, 1868, authorizing counties, cities, and 
towns to subscribe for stock in railroad companies, on an affirmative 
vote of the citizens at a special election held for that purpose (Sess. 
Acts 1868, p. 514), having been held by this court to be a constitu- 
tional exercise of power by the legislature; a subscription of stock 
by a municipal corporation, made in response to a proposition from a 
railroad company duly organized, and on an affirmative vote of the 
citizens, at a special election held in substantial compliance with the 
terms of the statute, cannot be held invalid, nor a tax levied to pay 
the interest on its bonds enjoined, at the suit of citizens and tax-pay- 
ers, on account of irregularities, not fraudulent, in any of the pro- 
ceedings preceding the subscription, which were not objected to 
before the subscription was made and the bonds issued; such, for 
instance, as an informality in the proposition of the railroad com- 
pany, or the want of an exact conformity between the proposition 
and the subscription, or the failure of the municipal authorities to 
enter their action on their minutes within ten days, or to hold the 
election within thirty days. ielder v. M. & E. Railroad Co. 178. 

10. Constitutionality of law appropriating funds in county treasury.— 
There is no constitutional provision, which inhibits the general as- 
sembly from appropriating funds in the county treasury to the pay- 
ment of claims which were not chargeable on those funds when they 
were collected. Palmer v. Fitts, 489. 


CONTEMPT. See ATTACHMENT, 4. 


CONTESTED ELECTIONS. 

1. Right to office ; how determined, and protected. — The right to an office, 
dependent on an election by the people, is to be determined by the 
number of legal votes received at the election, and not by the certifi- 
cate of the returning officer, though issued under a mandamus from 
the circuit judge; and the office being a species of property, the 
person legally entitled to it is also entitled to all the protection given 
by law to other property. Reid v. Moulton, 255. 

2. Jurisdiction of equity, on ground of fraud, in matter of contested election. 
The incumbent of a municipal office, claiming to have been re- 
elected by the people at the expiration of his term, may, if he has 
no adequate remedy at law, maintain a bill in equity for an injunc- 
tion, against the person who has received the certificate of election, 
and against the returning oflicer by whom it was issued, who also has 
in his possession the ballot-boxes, poll-lists, &c., to restrain the use 
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CONTESTED ELECTIONS — Continued. 


of the certificate, on the ground that it is founded on false and 
fraudulent returns, corruptly made by some of the managers of the 
election, although the holder of the certificate is not charged to have 
participated in the fraud; and having acquired jurisdiction on ac- 
count of the fraud, the court may go on and make all necessary 
orders for the preservation of the ballots, &c. (BRICKELL, J., dis- 
senting.) Reid v. Moulton, 255. 


8. Contest of election to municipal office. — The general statutes on the 


subject of contested elections, contained in the Revised Code, are 
not applicable to elections for municipal offices; and the 12th sec- 
tion of the amended charter of the city of Mobile (Sess. Acts 1865- 
66, p. 202), while it provides that the election of any municipal offi- 
cer may be contested before the judge of the circuit or city court, 
and prescribes how testimony may be taken, fails to prescribe the 
mode of contest, or to specify any grounds or causes of contest; 
consequently, there is not a plain and adequate remedy at law for 
contesting such election. (BRICKELL, J., dissenting, held that the 
deficiencies of the charter were supplied by the general law, and 
that a quo warranto, or an information in the nature of a quo war- 
ranto, was an additional adequate remedy.) Jb. 255. 


4. When prohibition lies not to chancellor. — This court will not award a 


writ of prohibition to the chancellor, at the instance of a defendant 
in a pending suit, to restrain action under a bill for injunction in the 
matter of a contested election, and under an attachment for con- 
tempt in violating the injunction, on the ground that the chancery 
court has no jurisdiction of the subject-matter of the bill, when it 
does not appear that the petitioner has ever answered the bill, or 
moved to dismiss it for want of equity, or sought relief in any other 
mode in the chancery court. Ex parte Hamilton, 62. 


CONTINUANCE. 


Conditional. —In a chancery cause, an order granting a continuance 


to the defendant, on condition that he execute a bond, with sureties, 
for the payment of whatever decree may be finally rendered against 
him in the suit, is not in excess of the discretionary power of the 
court in the imposition of terms. Dudley v. Witter, 456. 

See also, DiscOoNTINUANCE. 


CONTRACTS. 


1, Contract for sale of fertilizers without inspection. — The act approved 


March 8, 1871, requiring the inspection of all fertilizers offered for 
sale, by inspectors appointed for that purpose, and punishing as a 
misdemeanor the sale of any fertilizer which had not been inspected 
(Sess. Acts 1870-71, p. 68), was not intended to suspend the sale of 
fertilizers until the appointment and qualification of the inspectors; 
and since penal statutes do not take effect for thirty days after the 
adjournment of the legislature by which they are adopted (Rev. 
Code, § 3544), a sale of fertilizers which had not been inspected, 
made within thirty days after the passage of that statute, is not void 
as against public policy. Armstrong v. Bufjord, 410. 


2. Merchantable quality of qoods sold. —In respect to the merchantable 


quality of goods sold, where the purchaser has an opportunity of in- 
specting them, the rule of law seems to be, that the seller may let 
the buyer cheat himself ad Jibitum, but must not actively assist him 
in doing so; in the absence of a warranty, the purchaser buys on 
his own responsibility. /b. 410. 


3. Conveyance and defeasance construed as parts of one contract. — When 


a conveyance of land by the vendor to the purchaser’s wife, and a 
mortgage by the purchaser and his wife to secure the payment of the 
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CON TRACTS — Continued. 


purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 
Haygood v. Marlowe, 478. 


4. Measure of damages for breach of contract to deliver specific articles at 


or 


a 
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particular time and place. — For the breach of a contract to deliver 
specific articles at a time and place stipulated, the measure of dam- 
ages is the value of the articles at that particular time and place; 
and this rule, which is equally applicable at law and in equity, is not 
affected by the subsequent ability of the party in default to make 
delivery, in whole or in part, and his refusal to do so, although the 
other party was willing to accept it. Bozeman v. Rose’s Executors, 
321. 

Compromise of pending suit, as consideration of note. —In an action 
on a promissory note, given in compromise and settlement of a pend- 
ing attachment suit against the maker, which was founded on a debt 
for the loan of Confederate money and the price of corn sold and 
delivered, the defendant cannot defeat a recovery on account of the 
invalidity of the Confederate money as a consideration. Bozeman v. 

tushing, 529. 

Promissory note for money loaned to company manufacturing iron for 
Confederate States. — A promissory note, given for money (or other 
notes) loaned to a company engaged in the manufacture of iron for 
the late Confederate States for military purposes, is without legal 
consideration, and no recovery can be had on it, if the lender knew 
at the time that the funds borrowed were to be used in aid of the 
illegal business of the company; but, if it is shown that the com- 
pany was also engaged in other business, which was not illegal, and 
the loan was made in a general way, without any reference to the 
illegal business, mere knowledge on the part of the lender that the 
company was engaged in an illegal business, and that it might possi- 
bly or probably use the funds obtained from him in advancing that 
illegal business, would not prevent a recovery by him. Oxford Iron 
Co. v. Spradley, 171. 

Mistake or ignorance of law. —'The common-law rule which refuses 
relief against ignorance or mistake of law, and which is equally ap- 
plicable in courts of law and equity, is not rigidly enforced where 
such ignorance or mistake is induced by fraud, or imposition, or un- 
due influence, or an abuse of confidence springing out of the peculiar 
relations existing between the parties. Hardigree v. Mitchum, 151. 

When equity will not rescind contract on ground of fraud or mistake. — 
A court of equity will not rescind a contract made in compromise of 
a pending suit, on account of a mistake of law, which was common 
to both parties, as to the validity of the consideration of the note 
on which the suit was founded; nor on account of fraudulent repre- 
sentations as to the consideration of the note, unless precisely al- 
leged, and clearly and fully proved. Bell v. Lawrence’s Adm’r, 160. 


CORPORATIONS. 
1, Municipal ; liability for failure to abate nuisance. — An action on the 





case does not lie against a municipal corporation, to recover damages 
for the destruction of a house, which was accidentally burned down 
by sparks from a steam-engine used by the proprietor of an adjoin- 
ing lot, although the engine might have been abated as a nuisance 
under the charter and ordinances of the corporation, and the corpo- 
rate authorities had been notified of its dangerous character, and 
had failed to abate it. Davis v. City Council of Montgomery, 139. 
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CORPORATIONS — Continued. 

2. Same ; power to issue bonds in aid of railroad.— The charter of the 
city of Mobile confers no express power on the corporate authorities 
to issue the bonds of the city in aid of a railroad corporation, to en- 
able it to purchase certain swamp lands within the city, either as a 
gratuity, or in consideration of the location by the railroad company 
of its machine-shops and workshops on the said lands; nor is such 
power necessarily implied in the grant of general police powers, or 
in any of the special powers expressly conferred ; nor can the issue 
of such bonds be supported by any considerations of supposed ben- 
efit to the city, or to the health of its inhabitants, arising from the 
reclamation, drainage, and improvement of the lands. WN. O. & M. 
Railroad Co. v. Dunn, 128. 

Same ; power to issue negotiable bonds. — A municipal corporation can- 
not, without a grant of express power, issue negotiable bonds. Jb, 
128. 

4, Judicial notice of charter.— The courts are bound to take judicial 
notice of the charter of a municipal corporation, and of the author- 
ity conferred by it. Perryman v. City of Greenville, 507. 

Proof of proceedings. — The book containing the minutes of the pro- 
ceedings of a municipal corporation, is the best and only evidence 
to prove whether or not a claim was allowed by the council. J. 
507. 

Subscription by town or county in aid of railroad; validity of. — The 
act approved December 31, 1868, authorizing counties, cities, and 
towns to subscribe for stock in railroad companies, on an aflirmative 
vote of the citizens at a special election held for that purpose (Sess. 
Acts 1868, p. 514), having been held by this court to be a constitu- 
tional exercise of power by the legislature ; a subscription of stock 
by a municipal corporation, made in response to a proposition from a 
railroad company duly organized, and on an affirmative vote of the 
citizens, at a special election held in substantial compliance with the 
terms of the statute, cannot be held invalid, nor a tax levied to pay 
the interest on its bonds enjoined, at the suit of citizens and tax- 
payers, on account of irregularities, not fraudulent, in any of the 
proceedings preceding the subscription, which were not objected to 
before the subscription was made and the bonds issued ; such, for in- 
stance, as an informality in the proposition of the railroad company, 
or the want of an exact conformity between the proposition and the 
subscription, or the failure of the municipal authorities to enter their 
action on their minutes within ten days, or to hold the election within 
thirty days. Fielder v. M. & E. Railroad Co. 178. 
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COSTS. 


1. Fees of witnesses as costs. — The fees of witnesses who attend in obedi- 
ence to a subpeena, although they may not be examined, are properly 
taxed in the bill of costs, and must be paid by the unsuccessful party, 
unless it is shown that they were summoned unnecessarily or oppres- 
sively by the opposite party. Coker v. Patty’s Heirs, 511. 

2. Exemption of officer's costs. — Fees due to a justice of the peace, as a 
part of the costs in a civil cause tried before him, may be claimed 
by him as exempt from execution ; and when so claimed, the sheriff 
cannot retain and apply them to the satisfaction of an execution in 
his hands against the justice. Dane v. Loomis, 487. 

3. Security for costs ; when defendant cannot move to dismiss for want of. 
When a garnishment is sued out on a judgment, and the judg- 
ment debtor has not intervened for the purpose of contesting the 
garnishee’s answer (Rev. Code, § 2975), he cannot move to dismiss 
the garnishment for want of security for costs. Edmondson v. De- 
Kalb County, 103. 

















INDEX. 625 


COUNTY. 

1. Abolition of, and reéstablishment under new name, after change of venue, 
held to operate a discontinuance of a criminal prosecution. Hall v. 
The State, 9. 

2. What claims must be presented to county commissioners. — It is not 
necessary that a claim in favor of a county solicitor, payable out of 
the fines and forfeitures in the county treasury, should be presented 
to the county commissioners for audit and allowance. Palmer v. 
Fitts, 489. 

8. Judgment against county; how collected. — On a judgment against a 
county, neither an execution nor a garnishment can be sued out; but 
the judgment must be filed as a claim against the county, and if not 
paid, the creditor has his remedy by motion against the county treas- 
urer and the sureties on his official bond, or by mandamus against 
the commissioners’ court in a proper case. Edmondson v. De Kalb 
County, 103. 

. Witness certificates ; presentation of, to commissioners’ court. — It is not 
necessary that the certificate of a witness for the State in a criminal 
case should be presented to the commissioners’ court for allowance, 
since it is not a claim against the county, but is, except in particular 
cases, a primary charge on the fine and forfeiture fund of the county. 
Briggs v. Coleman, 561. 

Interest on claim audited and allowed by commissioners’ court. — A 
claim against a county, audited and allowed by the commissioners, 
court (Rev. Code, $$ 907, 980), does not bear interest from the day 
of its allowance, nor from the day of its registration. Vincent v. 
Gilmer’s Exccutor, 387. 


COUNTY TREASURER. 

1. When action lies on official bond. — The failure of a county treasurer 
to pay the certificate of a state witness, when it is a charge on the 
fine and forfeiture fund of the county, and he has proper funds with 
which to pay it, is a breach of the condition of his official bond, for 
which an action will lie. Driggs v. Coleman, 561. 

2. Garnishment against county treasurer, as debtor of county. — A garnish- 
ment does not lie against a county treasurer, to subject the funds in 
his hands, in his oflicial capacity, to the satisfaction of a judgment 
against the county. Ldmondson v. De Kalb County, 108. 


COURT, CIRCUIT. 

Incompetency of presiding judge ; nomination of attorney as special 
judge. — The statute which provides that, when the presiding judge 
of the circuit court is incompetent, from any cause, to sit on the trial 
of any case, ‘‘ the parties to the suit must, when the same is reached 
for trial, nominate some attorney present in court, who must preside 
as judge tor the trial of such cause during that term; and if the 
parties fail promptly to make such selection, the clerk of the court 
must nominate the attorney,’’ &c. (Rev. Code, § 758), is not obliga- 
tory upon the parties, the clerk, or the judge, if one of the parties 
objects; but, if both parties consent to the appointment of an at- 
torney in such case, he may act as a quasi court of arbitration, and 
an appeal will lie from his award or judgment. Ex parte Amos, 57. 


CRIMINAL LAW. 


PS 


gn 


AssAULT AND BATTERY. 

1. On hired county convict.— The hirer of a convict under sentence of 
hard labor for the county, has no authority to inflict personal chas- 
tisement on him; and where the whipping is done deliberately, and 
without sudden provocation, the previous misconduct of the convict 
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CRIMINAL LAW — Continued. 
is no justification or mitigation of the offence. Prewitt v. The State, 
33. 

CARRYING CONCEALED WEAPONS. 

What constitutes offence. — 'To constitute concealment within the mean- 
ing of the statute against carrying concealed weapons (Rev. Code, 
§ 3555), it is suflicient if the weapon be hidden from ordinary obser- 
vation, although it may be seen on closer examination ; and this must 
be determined by the jury. But, if there is any evidence tending 
to show that the’ weapon was not concealed, it is error to refuse to 
charge the jury, on request, that they must acquit the defendant 
unless they are convinced, from all the evidence, that he did carry 
it concealed about his person. Jones v. The State, 16. 

CHANGE OF VENUE. See that title. 
CuARGE TO JuRy. See that title. 
DISCONTINUANCE. See that title. 
EVIDENCE. 

» Relevancy of acts of third persons, not in defendant’s presence. — The 
conduct and acts of third persons, not in the defendant’s presence, 
on which an unfair argument to the jury might be founded, are not 
competent evidence against him, unless their relevancy is aflirma- 
tively shown. J//all v. The State, 9 

Proof of improper intimacy between man and woman ; relevancy of evi- 
dence in rebuttal. —The prosecution having proved, for the purpose 
of showing an improper intimacy between the defendant and one of 
the female witnesses, that they were ‘* seen at church one night 
whispering together in the back part of the congregation,” the de- 
fendant may prove, in rebuttal, ‘* that other men and women in the 
crowd were whispering together.’’? Jb. 9. 

Weight of threats as evidence.—In a criminal case, proof of mere 
threats is not suflicient to support a presumption of guilt strong 
enough to convict; yet, where there is other evidence beside the 
threats, a charge asked, which, in effect, asserts that legal proposi- 
tion, is abstract, and may, for that reason, be refused. Faulk v. The 
State, 15. 

We eight of circumstantial evidence. — Where the evidence is altogether 
circumstantial, a charge asked, which asserts that, to authorize a con- 
viction, ‘‘ the evidence should be as strong as the positive testimony 
of one credible witness, who proves the guilt of the defendant be- 
yond all reasonable doubt,’’? though somewhat confused, asserts a 
correct legal proposition, and its refusal is error. /b. 15. 

Examination of witness as to character. — A witness in a criminal case, 
having testified that he is acquainted with the prisoner’s general 
character, may be asked, “ What is it?” and it is error to refuse 
to allow the question, because the prisoner declines to modify it at 
the suggestion of the court, so as to “ask whether it is good ‘or bad.” 
Drake v. The State, 30. 

. Proof of character. — It is the settled doctrine of this court, that proof 
of the prisoner’s previous good character is admissible, not only 
where a doubt exists on the other proof, but to generate a doubt of 
his guilt. Jb. 30. 
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FALseE ALARM OF FIRE. 

. Giving or causing false alarm of fire by telegraph. — To authorize a 
conviction ‘‘ for giving, or causing to be given, a false alarm by the 
fire-alarm telegrap h in the city of Mobile knowing the same to be 
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such” (Sess. Acts 1870-71, p. 69), it is not necessary that the 
defendant should have caused the bells to be rung in the regular 
manner, which would have indicated the place of the fire, nor that 
the firemen should have been deceived by the false alarm, and in- 
duced by it to turn out with their engines. It is sufficient that he 
knowingly meddled with the wires, or other part of the telegraph 
apparatus, with the intention to cause a false alarm of fire, and did 
cause such false alarm. Koppersmith v. The State, 6. 


GAMING. 

10. Card playing ‘‘at house or place where spirituous liquors are retailed.”’ 
To authorize a conviction under an indictment for gaming (Rev. 
Code, § 3620), on proof that the defendant played at a game with 
cards, by night, in a private bed-room in the second story of a build- 
ing, it is not suflicient to show that spirituous liquors were retailed in 
one of the stores below, but a business connection must be shown be- 
tween the store and the bed-room. Phillips v. The State, 20. 

11. Rafjling. — Under an indictment for gaming (Rev. Code, § 3620), a 
conviction may be had on proof that the defendant and another per- 
son ** bought each a chance in a rafile for a pocket-book, and raffled 
for the same by throwing dice for it ;” and where this is all the evi- 
dence, the court may instruct the j jury, on request of the prosecuting 
attorney, “that they must find the defendant guilty if they believe 
the evidence.” MeInnis y. The State, 23. 

Homicipr. 

12. Self-defence.— To make out a case of homicide in self-defence, it is 
not sufficient that, at the time of the killing, the deceased had a 
pistol presented at the prisoner, and was advancing on him “ with a 
hostile intent.”? ‘There must have been an intent on the part of the 
deceased, coupled with a capacity, or seeming capacity, to take the 
life of the slayer, or to inflict on him some great bodily harm; and 
this intent must have been evidenced by some present act or demon- 
stration, inducing in the mind of the slayer a reasonable belief that 
the danger to his life or person was imminent. Levis v. The State, 1. 

13. Same. — If the slayer was himself the first aggressor, and was seek- 
ing to enforce the payment of an illegal demand, having armed him- 
self with a double-barrelled shot-gun, he cannot invoke the doctrine 
of self-defence merely because the person assailed was approaching 
him, with a pistol presented at him, and did not stop when ordered to 
“ stand back.”? Jb. 1. 

14. Sufficiency of verdict. — A verdict in these words : “ We, the jury, 
find the defendant guilty of murder in the seeond degree and recom- 
mend his sentence to the penitentiary for twenty years,” is sufliciently 
formal and definite to sustain a judgme nt and sentence of imprison- 
ment in the penitentiary for twenty years. /b. 1. 

15. Reversal afier conviction of less offence than charged in indictment. — 
On the reversal of a judyment of conviction for murder in the second 
degree, under an indictment for murder, the cause will be remanded 
for. a new trial, not under the indictment generally, but for murder 
in the second degree only. /b. 1. 


~ 


INDICTMENT. 

16. For obstructing public road. — An indietment for obstructing a publie: 
road, which shows on its face that the alleged obstruction consisted 
only in the failure to repair a public bridge, although such bridge 
is a part of the highway, is fatally defective. Malone v. The State, 


5). 














628 INDEX. 


CRIMINAL LAW — Continued. 

17. For selling liquor without revenue license. — An indictment under the 
revenue law of 1868 (Sess. Acts 1868, pp. 329-31, §$ 111, 112), for 
carrying on the business of a wholesale dealer in spirituous liquors 
without a license, must specify the place at which the business was 
carried on. Hafter v. The State, 37. 

18. Service of copy, with list of jury. — In a criminal case, if the record 
does not show that the prisoner was in actual confinement, although 
it contains an order of the court requiring that a copy of the indict- 
ment, with a list of the jurors summoned for his trial, shall be served 
on him (Rev. Code, § 4171), he cannot raise the objection for the 
first time on error, that the record does not show a compliance with 
the order. Lewis v. The State, 1. 

19. Plea in abatement, on account of defects in grand jury. — Under the 
statutes of this State (Rev. Code, $§ 4087,4187), a plea in abatement 
to an indictment, on account of any disqualification or incompetency 
of any one or more of the grand jurors by whom it was found, or any 
irregularity in the drawing and summoning of the grand jurors, “ ex- 
cept that they were not drawn in the presence of the oflicers desig- 
nated by law,” cannot be entertained. ‘These statutory provisions are 
not affected by the act approved December 31, 1868, entitled “An 
act to amend section 4063 of the Revised Code.” Sess. Acts 1868, 
p- 551. Beale v. The State, 18. 

20. Objection on account of defect in grand jury. — When the record 
shows that the indictment was found by a grand jury who were 
summoned and organized by the court without authority, the ob- 
jection is available on motion in arrest of judgment, or on error. 
O’ Byrnes v. The State, 25. 


JURORS AND JuRyY. See that title. 


LARCENY. 

21. Petit larceny; jurisdiction of justice, and punishment of. — A justice 
of the peace has jurisdiction of the offence of petit larceny, when the 
value of the stolen property does not exceed ten dollars; and on con- 
viction, he may sentence the offender to hard labor for the county, 
for a term not exceeding twelve months. Ex parte Henry Sam, 34. 


OsstructTinG Pusiic Roap. 

22. Constituents of offence ; sufficiency of indictment, — Although a public 
bridge, across a public road, is a part of the highway, and it is made 
by statute a misdemeanor to obstruct a public road (Rev. Code, 
§ 1361); yet a failure to keep the bridge in repair, on the part of one 
whose duty it is to repair it, is not an obstruction of the public road; 
and if an indictment for obstructing the road shows, on its face, that 
the alleged obstruction consisted only in the failure to repair the 
bridge, it is fatally defective. Malone v. The State, 55. 





PLEAS AND DEFENCES. Vide supra, 18, 19, 20. 


REVENUE LAw, VIOLATIONS OF. 
23. Engaging in or-carrying on business, wholesale or retail, of selling spir- 
ituous liquors, without license ; what constitutes offence. —'To authorize 
a conviction against a wholesale dealer in spirituous liquors, for car- 
rying on his business without taking out a license under the revenue 
law of 1868, it must be shown that he sold liquor in quantities 
greater than a quart, and that it was drunk on or about his prem- 
ises; and if the indictment can be sustained as a prosecution for 
retailing without license (Rev. Code, § 3618), it is equally necessary 
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CRIMINAL LAW — Continued. 
to show that the liquor was drunk on or about the premises. Hafter 
v. The State, 37. 

24. Same ; sufficiency of indictment. — An indictment under the revenue 
law of 1868 (Sess. Acts 1868, pp. 329-31, §§ 111, 112), for carrying 
on the business of a wholesale dealer in spirituous liquors without a 
license, must specify the place at which the business was carried on. 
1b. $7. 

25. License tax on peddlers ; constitutionality of revenue law imposing, and 
punishing failure as misdemeanor. — The revenue law of 1868, in its 
provisions requiring a license for peddling, and punishing the failure 
to take out a license as a misdemeanor (Sess. Acts 1868, pp. 297, 
330, $$ 105, 111), is not obnoxious to any constitutional provision, 
state or federal; and its validity is not in any manner affected by the 
subsequent act approved March 2, 1871, entitled “ An act to author- 
ize manufacturers and makers to peddle the products of their various 
making without license.” (Sess. Acts 1870-71, p. 10.) Seymour v. 
The State, 52. 

Verpict. Vide supra, 14. 

DAMAGES. 

1. Measure of damages for breach of contract to deliver specific articles at 
particular time and place. — For the breach of a contract to deliver 
specifie articles at a time and place stipulated, the measure of dam- 
ages is the value of the articles at that particular time and place ; 
and this rule, which is equally applicable at law and in equity, is not 
affected by the subsequent ability of the party in default to make 
delivery, in whole or in part, and his refusal to do so, although the 
other party was willing to accept it. Bozeman v. Rose’s Executors, 
321. 

2. Damages in trespass. —In an action of trespass against the owner of 
hogs, for injuries done by them to the plaintiffs crops, he cannot be 
allowed to prove what amount of crop he would have made with- 
out the injury; but the damages would be, perhaps, the value of the 
crops at the time of their destruction, so far as they were destroyed. 
Gresham v. Taylor, 505. 

DEEDS. 

1. Conveyance by husband, during coverture, to wife and children. — Under 
the statutes of this State, securing and regulating the separate 
estates of married women (Rev. Code, §§ 2370-88), the husband 
may lawfully convey property, by deed of gift, to the wife directly, 
or to her and her children; and he may incorporate in such deed 
a provision in these words: “ But I, the said E. C. H., may still 
remain as agent or guardian for said parties, not claiming any in- 
terest or part of said property, or any increase therefrom, only by 
consent of my said wife, who I constitute as legal guardian of her 
own children, until I appoint another, or she sees proper to choose 
another for herself or the children, and allowing her the entire 
privilege of making sale of each and all said property, whenever 
she may see proper to do so, and appropriate the same for the gen- 
eral good of the children and herself as a family.” Holleman v. De 
Nyse, 95. 

2, Conveyance by wife, under power in deed. — Where the wife holds prop- 
erty under a deed of gift from her husband, by which it is conveyed 
to her and her children jointly, with a power to her as guardian or 
trustee, to “make sale of such and all said property, whenever she 
may see proper to do so, and appropriate the same for the general 
good of the children and herself as a family;” a deed executed by 


her, and acknowledged before a proper officer, and to which the 
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DEEDS — Continued. 
husband’s name is also signed, though he is not named in the deed 
as a party, is sufficient to pass the title to the property. Zolleman 
v. De Nyse, 95. 

3. Acknowledgment ; presumption in favor of official acts.— When a cer- 
tificate of the acknowledgment of a deed purports to have been 
made in Barbour county, Alabama, on the 9th of January, 1864, 
before “Jack Hardeman, J. P.,” and no proof is adduced as to his 
oflicial character, the court will presume, not that he was an officer 
of the rebel government then existing, but that he was elected be- 
fore the war, and held over. Jb. 95. 

. Sufficiency of acknowledgment. — A certificate, appended to a convey- 
ance of lands, which states that the grantors, being personally 
known to the officer, appeared before him on the day of its date, 
“and thereupon acknowledged the signing and sealing thereof to be 
their voluntary act and deed, for the uses and purposes therein 
stated,” is not a substantial compliance with the form prescribed by 
the statute (Rev. Code, § 1548). Weller v. Moore, 340. 

5. Acknowledgment before commissioner in another state. —- When a con- 
veyance of lands in this State is acknowledged before a commissioner 
in another state, the same form must be used as if the acknowledg- 
ment were made here. Jb. 340. j 

6. Cancellation. — Although the cancellation or destruction of a deed, 
after its delivery, does not annul it as a conveyance; yet, where a 
sheriff’s deed to a nominal purchaser, of lands sold under execution, 
is destroyed by him at the instance of the grantee and the person 
who furnished the purchase-money, and for whom the purchase was 
made, and another deed is executed to the latter, a court of equity 
will, in the absence of intervening equities in favor of third persons, 
treat the second deed as conveying the title. Carithers v. Lay’s 
Adm’r, 390. 

7. Conveyance and defeasance construed as parts of one contract. — When 
a conveyance of land by the vendor to the purchaser’s wife, and a 
mortgage by the purchaser and his wife to secure the payment of the 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 
Haygqood v. Marlowe, 478. 

8. Secondary evidence. — In trespass for injuries to land, which the plain- 
tiff purchased from the defendant, a mortgage of the premises, ex- 
ecuted by the plaintiff to the defendant on the same day with the 
deed, is admissible as secondary evidence of the contents of the deed, 
on proof of its loss. Gresham v. Taylor, 505. 

9. Naked trust. — When a trustee, created by deed, is a mere repository 
of the legal title, being charged with no duty, and subject to no 
responsibility, no estate or interest passes to him by the deed (Rev. 
Code, § 1576), but the whole estate, legal and equitable, is vested in 
the beneficiaries under the deed. Tindal v. Drake, 574. 

10. When creditor may impeach deed for fraud. — Before a creditor can im- 
peach at law, on the ground of fraud, a deed executed by his debtor, 
he must show a lien created by a valid judgment and execution. 
McCoy v. Watson, 466. 


DEPOSITION. 


rs 


1. Swearing witness. — When the certificate of the commissioner states 
that the witnesses were “ duly sworn,” it will be presumed that they 
were sworn as the statute requires (Rev. Code, § 2720), “ to speak 
the truth, the whole truth, and nothing but the truth.” Gulf City In- 
surance Co. v. Stephens, 121. 
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DEPOSITION — Continued. 

2. Reducing answers to writing. — A statement in the commissioner’s cer- 
tificate, that the witnesses “testified as is set down,’’ shows a sub- 
stantial compliance with the statutory requisition, that the answers 
be “reduced to writing, as near as may be, in the language of the 
witness,’’ when the answers themselves appear to be full and unsus- 
picious. Gulf City Insurance Co. v. Stephens, 121. 

8. Certificate including two or more depositions. — Several depositions may 
be included in one certificate, if it is sufficiently formal; it is not 
necessary that a separate certificate should be appended to each 
deposition. Jb. 121. 

4, Answer referring to former answer. —In answering a cross-interrog- 
atory, a witness may refer to and adopt his answer to one of the 
direct interrogatories, if it is also a full answer to the cross-inter- 
rogatory. Jb. 121. 

5. Exhibits to interrogatorics.— When notes, or other writings, are to 
be proved by two or more witnesses, they may be attached to one 
set of interrogatories, and referred to by appropriate description in 
the others ; and if so referred to, and properly identified by the wit- 
ness, and certified by the commissioner, this is sufficient. Mobley v. 
Leophart, 587. 

DETINUE. 

1. What title will support action. — Possession, and the right of possession, 
accompanied by a lien for the payment of money advanced, or a debt 
previously contracted, entitles the plaintiff to maintain detinue against 
any one disturbing his possession. Gaj/ord v. Stearns, 434. 

2. Same. — When a party has a lien on goods or chattels, created by a 
valid verbal agreement with the owner, and the goods have been de- 
livered to him pursuant to the terms of the contract, his right to 
retain them until his lien is satisfied is not affected by any subsequent 
mortgage, or other incumbrance, executed or created by the owner; 
and he may maintain detinue against any one who disturbs his pos- 
session. /b. 434. 

3. Outstanding lille in third person ; when available to defendant. — In an 
action of detinue, the defendant cannot set up an outstanding title in 
a third person, without connecting himself with it. Jb. 434. 


DISCONTINUANCE. 

1. Discontinuance, and waiver thereof ; abolition of county, and reéstablish- 
ment under new name, after change of venue. — The prosecution in this 
case having been commenced in Cherokee, and transferred, by change 
of venue, to Baine county; which latter county was afterwards 
abolished by an ordinance of the constitutional convention, and sub- 
sequently reéstablished, by statute, under the name of Etowah 
county, — held, on the authority of a former decision in the case (Ez 
parte Hall, A7 Ala, 675-85), that although the prosecution was dis- 
continued by the abolition of Baine county, the discontinuance was 
waived by the defendant’s continued appearance for several sueces- 
sive terms without objection, and that the cause was properly pend- 
ing inthe circuit court of Etowah. //all v. The State, 9. 

2. What is not discontinuance. — The failure of a circuit judge to attend 
a regular or special term of his court, and the consequent omission to 
enter on the minutes an order continuing all causes not otherwise 
disposed of, do not operate a discontinuance; but all causes, both 
civil and criminal, stand continued by operation of law. x parte 
Driver & Murray, 41. 

3. Waiver of.— A subsequent appearance by the defendant, without 
objecting to an alleged discontinuance, is a waiver of it. Shouse v. 
Lawrence, 559. 


* 
~ 
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DOWER. 

Relinquishment of dower by wife joining in conveyance with hushand,— 
When the wife joins with her husband in a mortgage of' his lands, 
this is a mere relinquishment of her inchoate right of dower, and not 
a purchase by the mortgagee of an outstanding incumbrance, for 
which he is entitled to any compensation or reimbursement in a con- 
test with other incumbrancers. Pepper & Co. v. George, 190. 


EJECTMENT. 


1. What title will support action. — A bare peaceable possession, under 
claim of title, though for a less period than would bar a real action, 
is suflicient to support ejectment against a trespasser, or against a 
tenant who cannot dispute the plaintiff’s title. Clarke v. Clarke's 
Adm’r, 498. 

2. Same. — The tax collector’s certificate to the purchaser of lands sold 
for unpaid taxes, given under the 72d section of the revenue law of 
1868, does not convey such title as will enable the purchaser to main- 
tain ejectment, within two years after the sale, against the owner 
remaining in possession. J/ibbard vy Brown, 469. 

3. Refusal of defendant to enter into consent rule. — When a defendant, 
upon whom notice and a copy of the declaration have been served, 
appears, and offers to plead not guilty, and denies his possession of 
the premises, and refuses to enter into the consent rule, as prescribed 
by the 24th rule of practice, the court may disregard his pleas, and 
render judgment against the casual ejector; but it cannot, after 
striking the pleas from the file, render judgment by default against 
the defendant, for the premises ; nor should it render judgment for 
the costs in his favor, against the plaintiff, because the latter failed 
to prove possession in the defendant. Sledge v. Doe, ex dem. Swift, 
386. 

4. Recovery by part of plaintiffs. — In ejectment, or a statutory real action 
in the nature of ejectment, by several tenants in common, all of whom 
were infants when their right of action accrued (Rev. Code, § 2910), 
only those can recover who had not attained their majority three 
years before the commencement of the action. Daniel v. Day, 
451. 

5. Plea of not guilty ; effect of.— In ejectment by an administrator in his 
representative capacity, the plea of not guilty admits his right to sue 
in that capacity, and renders it unnecessary for him to prove his let- 
ters of administration. Clarke vy. Clarke’s Adm’r, 498. 

ERROR AND APPEAL. 

1. When appeal lies. — An appeal does not lie from an order of the pro- 
bate judge on the hearing of a writ of habeas corpus to try the right 
to the custody of a child. Matthews v. Hobbs, 210. 

2. Same. — On appeal by the administrator from a decree of the probate 
court, setting apart to the widow, on her petition, certain personal 
property belonging to the estate of her deceased husband, as exempt 
from administration under the act of 1873, the court said: “ It would 
be better if such order were executed and confirmed, before the appeal 
was taken; but, as the question is immaterial in this case, we will not 
decide it.” Thompson’s Adu’r v. Thompson, 493. 

3. Coercing satisfaction of judgment pending appeal. — When the plaintiff 
sues out an appeal from a judgment in his own favor, and afterwards 
coerces satisfaction of the judgment, his appeal will be dismissed on 
motion ; but it is not a suflicient ground fora dismissal of the appeal, 
that payment of the judgment has been enforced by execution, when 
it is shown to the court by proper aflidavits, that the execution was 
issued without instructions from either the plaintiff or his attorney, 
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ERROR AND APPEAL — Continued. 
and without their knowledge, and that the plaintiff has refused to re- 
ceive the money from the clerk. Chapman v. Lee’s Adm’r, 106. 

4. Presumption in favor of rulings of primary court. — When evidence is 
rejected by the primary court, and the record does not show what the 
rejected evidence was, this court will presume that it was properly 
rejected ; and when a witness, who might or might not be competent, 
is excluded, but the reason of his exclusion is not shown, a similar 

presumption will be indulged. Holleman v. De Nyse, 95. 

Same. — When evidence is admitted by the primary court, which would 
be competent in connection with other evidence, the appellate court 
will presume, unless the record repels such presumption, that the 
necessary connecting proof was adduced. Gulf City Ins. Co. v. Ste- 
phens, 121. 

6. Error without injury, in allowing question unanswered. — Allowing an 
improper question to be asked, which is not shown to have been an- 
swered, is, at most, error without injury. Jb. 121. 

7. Same, in sustaining demurrer to special plea. — The sustaining of a de- 
murrer to a special plea, if erroneous, is error without injury, when 
the record shows that the defendant had, under the plea of the gen- 
eral issue, the full benefit of all the facts which would have been ad- 
missible under the special plea. /?idgeway’s Adm’r v. Waugh, 423. 

8. Same, in admission of irrelevant evidence. — The admission of evidence, 
which, when offered, is prima facie irrelevant, or otherwise inadmis- 
sible, is cured by the subsequent introduction of the necessary pre- 
liminary or connecting proot. McCoy v. Watson, 466. 

9. Same, in ruling on evidence. —Tf the court erroneously rules, that a 
party cannot ask his own witness whether he has not made former 
statements inconsistent with his testimony on the trial ; and the rec- 
ord shows that, notwithstanding the ruling of the court, the witness 
answered the question in the negative, and his answer went to the 
jury without objection, — this is error without injury. J/emingway 
v. Garth, 530. 

10. What errors avail after judgment by default.— Under the provisions 
of the Revised Code (§ 2811), only substantial defects in the com- 
plaint are available on error, after judgment by default. Kelly v. 
Moore, 364, 

11. When amendable defects are not available on error. — Defects or irreg- 
ularities, which, if objected to in the primary court, might have been 
remedied by amendment, are not available on error. Shouse v. Law- 
rence, 999. 

12. What is revisable. — The rulings of the court below on the pleadings 

appear of record, and are not the subject of a bill of exceptions; and 

on appeal from a nonsuit (Rev. Code, § 2759), these rulings, though 

excepted to, are not revisable. Rogers’s Adm’r v. Jones, 353. 

‘hancellor’s decree on question of fact.— The chancellor’s decision on 

a question of fact will not be reversed on error or appeal, unless there 

is adecided preponderance of the evidence against its correctness. 

Bogan v. Daughdrill, 313. 

14. When exclusion of cumulative evidence is reversible error. — The exclu- 
sion of evidence which, though cumulative only, tends to prove the 
allecations of the bill, is a reversible error, when the bill is dismissed 
by the chancellor on the ground of insuflicient proof, and his decree 
on the facts is not altogether satisfactory. White v. Smith, 405. 

15. Retroactive effect of judicial decisions. — A decision of this court, over- 
ruling former decisions, which had been acquiesced in and acted on 
by the community generally for several years, will not be allowed a 
retroactive operation, so as to overturn acts done andl contracts ex- 
ecuted in good faith and reliance on those decisions. //ardigree v. 
Mitchum, 151. 


ii 
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16. Judgment reversed and rendered. — In reversing a are this court 


will itself render the proper judgment (Rev. Code, § 3502), when 
the record enables it to do so. Lobman v. Kennedy, 163. 


17. Same. — When the record shows that the plaintiff has no right of ac- 


tion, and there is no dispute about the facts, this court, in reversing 
. . . . . . fo] 

the judgment for him, will not remand the cause, but will itself render 

final judgment against him. Vincent v. Gilmer’s Executor, 387, 


ESTATES OF DECEDENTS. 


1. Presentation of claim against decedent’s estate ; misnomer. — The filing 


of a debt in the office of the probate judge, by the creditor or his at. 
torney, as a claim against the estate of Ethelwood Halfman, will 
not operate as a presentation to the personal representative of Ethel- 
bert Halfman, deceased. Halfman’s Executrix v. Ellison & Sons, 
543. 


2. Non-claim ; when statute runs. — The statute of non-claim (Rev. Code, 


§ 2239) runs against the estate of a deceased creditor, although let- 
ters of administration on his estate are not granted until after the 
lapse of eighteen months from the grant of administration on the 
estate of the deceased debtor. Beasley’s Adm’r v. Waugh & Wife, 
156. 

Conclusiveness of probate decree on final settlement of decedent's estate. — 
A decree of the probate court, rendered on the final settlement of an 
intestate’s estate at the instance of the administrator, which ascer- 
tains each distributee’s share of the assets remaining in the hands of 
the administrator, renders decrees against the administrator for the 
several sums thus ascertained, and recites payment of these several 
sums by the administrator, either to the distributees or their guar- 
dians, and that thereby the decrees are satisfied and discharged, — is 
final and conclusive, and may be pleaded in bar of a citation to make 
another settlement, although it does not order that the administrator 
be discharged. Tarver v. Tankersley, 309. 


4. Jurisdiction of probate court to settle estates of deceased partners having 


common administrator. — The fact that the insolvent estates of two 
deceased partners, who together composed the partnership, have a 
common administrator, does not render void the decrees of the pro- 
bate court on the final settlement of his accounts, when no contro- 
versy appears to have arisen between the individual and the partner- 
ship creditors. Baldwin & Starr v. Deming’s Adm’r, 553. 

When removed into equity, and how settled. — When the trusts of a will 
are doubtful, and there is any difficulty or embarrassment in the ex- 
ecution of them, a court of equity will take jurisdiction, at the instance 
of the personal representative, to construe the will, and aid him in 
the performance of his duties; and when the jurisdiction of the court 
has attached, on a bill properly filed for this purpose, it will go on 
and administer the estate, applying the law which regulates the con- 
duct and settlement of administrations in the probate court, but pro- 
ceeding according to the rules and practice of a court of equity. 


Cowles & Wife v. Pollard, 445. 


6. Same; sale of lands under decree. —When the chi ancery ¢ ourt has taken 


jurisdiction of the administration of a decedent’s estate, under a bill 
properly filed by the personal representative; and the lands have 
been sold under a decree regularly rendered in the cause, and the 
sale has been reported to the court, and regularly confirmed, — such 
sale is valid until reversed, or until set aside in a direct proceeding 
for that purpose. Jb. 445. 


7. Sale of décedent’s lands by order of probate court, for division. — Where 


the testator’s will confers on his foreign executor power to sell his 
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ESTATES OF DECEDENTS — Continued. 
lands in this State for division among the legatees, and the will and 
its probate have been admitted to record here, the power of sale may 
be exercised by an administrator with the will annexed, appointed 
here (Rev. Code, § 1609); and in such case, the probate court has 
no jurisdiction to order a sale for division among the heirs. Brock’s 
Adm’r v. Frank, 85. 

8. Conclusiveness of probate decree, affirmed on error, refusing to set aside 
sale of decedent’s lands for want of jurisdiction. — A decree of the 
probate court, affirmed by this court on appeal, refusing to set aside 
a sale of a decedent’s land, under an order of said probate court in 
1863, as void for want of jurisdiction, is a bar to a bill in chancery 
subsequently filed by the same parties, which seeks to set aside the 
sale on the ground of fraud, and relies, as proof of fraud, on the same 
facts then set up, with others, as showing want of jurisdiction, — to 
wit, the sale for cash in 1863, payment in Confederate currency, the 
purchase of part of the lands by the administrator who had no in- 
terest in the estate, and of another part by the probate judge who 
made the order, and who afterwards confirmed the sale, and the want 
of notice to some of the parties. Balkum v. Satcher, 81. 

9. Ordinance No. 40 of constitutional convention, “to allow widows, or- 
phans,” &c., “to review validity of sales made by quardians,” &e. — Or- 
dinance No. 40 of the constitutional convention of 1867, entitled “An 
ordinance to allow widows, orphans, and others, to review the va- 
lidity of sales and settlements of estates made by guardians, trus- 
tees,” &e., is inoperative proprio vigore, and requires legislative action 
to give it force and effect. /b. 81. 

10. Partition of decedent’s lands ; award of money to equalize shares. — Un- 
der the provisions of the Code (Rev. Code, §§ 3106-17), as under the 
former statutes (Clay’s Digest, 196, § 22), commissioners appointed 
by the probate court, to make a division of a decedent’s real estate 
among his heirs, have no power to order or award that one party 
shall pay a sum of money to another, in order to equalize the shares; 
nor can the court, by confirming the commissioners’ report, impart 
any validity to such order; but, if the parties themselves adopt and 
act upon the division as made by the commissioners, taking and hold- 
ing possession of their respective shares as allotted, they are bound 
by it, and the party to whom the money was awarded may recover 
it by action against the party who was ordered to pay it. Montgom- 
ery Vv. Gordon, 377. 

See, also, INSOLVENT EsTATEs. 


ESTOPPEL. 

1. Conclusiveness of probate decree rendered by agreement. — A writing, 
signed by the ward and her husband, certifying that they have care- 
fully examined the accounts of her guardian, as filed by him for set- 
tlement with the probate court, and have found them correct, and 
that they desire the court to approve them as stated, does not estop 
them from afterwards maintaining a bill in chancery (Rev. Code, 
$$ 2451, 2274) to correct errors of fact or law in the settlement. 

Monnin v. Beroujon, 196. 

2. Estoppel by contract with administrator. — A party who makes a contract 
with an administrator, thereby admits his representative character, 
and cannot deny it by plea when sued on the contract. Liddle v. 
Hill’s Adm’r, 224; Erwin & Jones v. Hill’s Adni’r, 580. 

Estoppel against administrator from denying contract. — When an ad- 
mministrator sues on a note given for the price of property sold by 
him under an order of the probate court, he is estopped from deny- 
ing the validity of a contemporaneous parol agreement, s¢t up in de- 
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fence, that the note might be discharged in Confederate currency, 
Erwin & Jones v. Hill’s Adm’r, 580. 

4. Estoppel against vendor, in matter of incumbrance, removed by purchaser, 
— When a vendor has received from Ais vendor indemnity against a 
supposed incumbrance, and retains it, and promises his vendee to re- 
move the incumbrance, but fails to do so, he is estopped from deny- 
ing its validity, as against his vendee, who has removed it. Hardi- 
gree v. Mitchum, 151. 

5. En pais against assignee of rent, in matter of payment by tenant. — If the 
tenant is summoned by process of garnishment as the debtor of the orig- 
inal landlord, and pays the amount due for rent to the clerk of the 
court, in answer to the garnishment, in Confederate treasury-notes, in 
the presence of the assignee of the reversion, who consents that it may 
be so paid, and agrees that he will contest with the attaching cred- 
itor the right to it, the debt is extinguished as against the assignee, 
and he is estopped from afterwards denying the validity of the pay- 
ment. Wise v. Falkner, 359. 

6. Estoppel en pais, against and in favor of infant ; when cause of action 
accrues. — Since estoppels must be mutual, and an infant cannot be 
bound by an estoppel en pais, so he cannot claim the benefit of such 
estoppel against an adult; consequently, when an infant sues to en- 
force a right of action, springing out of the performance of acts which 
constitute an estoppel cn pais, the cause of action in his favor ae- 
crues, and the statute of limitations begins to run against him, not 
from the time when the acts occurred, but from the subsequent time 
when he attained his majority and failed to disaflirm them. Mont- 
gomery v. Gordon, 377. 

7. Against tenant from denying landlord’s title. — Where a widow, whose 
dower has not been assigned, remains in possession of her husband’s 
lands, and leases them for a term of years, and the husband’s admin- 
istrator brings ejectment against her tenant. the latter is estopped 
from denying the husband’s title. Clarke v. Clarke’s Adim’r, 498. 

8. Against tax-collector from denying validity of tax. — A tax-collector, or 
other municipal officer, when sued for moneys which he has collected 
in his official capacity as taxes, and failed to pay over, cannot con- 
trovert the legality of the tax imposed, or the regularity of the assess- 
ment. Perryman v. Greenville, 507. 

EVIDENCE. 
I, ApMISSIBILITY AND RELEVANCY. 

1. Value of cotton in January, 1865; how ascertained. — In ascertaining 
the value of cotton at Wetumpka, Alabama, on the Ist January, 
1865, evidence of the relative value of United States and Confederate 
currency at that particular time and place is not inadmissible; but it 
is not correct to ascertain the value of the cotton in Confederate 
currency, and reduce that to its equivalent in gold or United States 
currency, Bozeman v. Rose’s E-recutors, 321. 

2; Rele eaney of evidence on question of Sraud and undue influence. _— 
Under a bill for the rescission of a contract on the grounds of fraud 
and undue influence, evidence showing the value of the land to 
which the contract relates, the terms of the contract between the 
parties, the pecuniary embarrassment of the plaintiff at the time 
when the contract was made, and the personal influence exercised 
over him by the defendant, cannot be excluded as irrelevant. White 
v. Smith, 405. 

3. Value of insured stock of goods ; how proved. — In an action on a policy 
of insurance, to recover the loss on a stock of goods destroyed by 
fire, a former policy on the same stock, which was shown to the 
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EVIDENCE — Continued. 
insurance company when the new policy was effected, is competent 
evidence to prove the value of the goods at that time, and, in con- 
nection with proof that the quantity and value of the goods remained 
about the same up to the time of the fire, to show their value when 
destroyed. Gulf City Ins. Co. v. Stephens, 121. 

4, Trespass ; what evidence admissible under plea of not guilty. — Under 
the plea of not guilty in an action of trepass for taking and carrying 
away personal property, the defendant cannot be allowed to prove, 
in mitigation of damages, or for any other purpose, that the act com- 
plained of was done under legal process. Womack v. Bird, 504. 

. Proof of character. — It is the settled doctrine of this court, that proof 
of the prisoner’s previous good character is admissible, not only 
where a doubt exists on the other proof, but to generate a doubt of 
his guilt. Drake v. The State, 30. 

Relevancy of acts of third persons, not in defendant’s presence. — The 
conduct and acts of third persons, not in the defendant’s presence, 
on which an unfair argument to the jury might be founded, are not 
competent evidence against him, unless their relevancy is aflirma- 
tively shown. Hall v. The State, 9. 

Proof of improper intimacy between man and woman ; relevancy of evi- 
dence in rebuttal. — The prosecution having proved, for the purpose 
of showing an improper intimacy between the defendant and one 
of the female witnesses, that they were ‘seen at church one night 
whispering together in the back part of the congregation,’’ the de- 
fendant may prove, in rebuttal, ‘“‘that other men and women in the 
crowd were whispering together.” Jd. 9. 


on 


ry 
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II. ApMissions AND DECLARATIONS. 

8. Tar-assessor’s book ; admissibility of evidence to prove ownership of prop- 
erly. — Returns of property made to a tax-assessor, as to the owner- 
ship of property, are admissions against the party making them; but, 
as to any other person, they are mere hearsay. Wright v. Merri- 
wether’s Adm’r, 184. 

Admission by plea.— Tn ejectment by an administrator in his repre- 
sentative capacity, the plea of not guilty admits the plaintiff’s right 
to sue in that character, and renders it unnecessary for him to prove 
his letters of administration. Clarke v. Clarke’s Adm’r, 498. 

10. Admission of administrator’s representative capacity by contract with him. 
A party who makes a contract with an administrator, thereby ad- 
mits his representative character, and cannot deny it by plea when 
sued on the contract. Riddle v. Hill’s Adm’r, 224; Erwin & Jones 
v. Hill’s Adm’r, 580. 

II. Burpen ANd WEIGHT OF PROOF. 

11. Fraud.— Fraud cannot be presumed. It must be affirmatively proved 
by the party who asserts it. Warren, Burch § Co. v. Gabriel § Co. 
235. 

12. Damage or injury to goods. — When goods are delivered by a common 
carrier in a damaged or injured condition, the onus is on him to show 
that they were received by him in that condition, or that the injury 
occurred, without fault on his part, by the act of God or a public 
enemy. JI. & W. P. Railroad Co. v. Moore, 394. 

13. Weight of threats as evidence. —In a criminal case, proof of mere 
threats is not sufficient to support a presumption of guilt strong 
enough to convict; yet, where there is other evidence beside the 
threats, a charge asked, which, in effect, asserts that legal proposi- 
tion, is abstract, and may, for that reason, be refused. Faulk v. The 
State, 15. 
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EVIDENCE — Continued. 


14. 


Weight of circumstantial evidence. — Where the evidence is altogether 
circumstantial, a charge asked, which asserts that, to authorize a 
conviction, “the evidence should be as strong as the positive testi. 
mony of one credible witness, who proves the guilt of the defendants 
beyond all reasonable doubt,” though somewhat confused, asserts a 
correct legal proposition, and its refusal is error. Jaulk y. The 
Slate, 15. 


TV. Jupic1aAL KNOWLEDGE. 


15. Public historical facts connected with late war ; meaning of word * dol- 


16. 


ge 


18. 


19. 


20. 


lars”? in note. — In construing contracts made here during the late 
war, the courts will take judicial notice of the facts of public history 
as to the condition of the country and its currency at that time; and 
in an action on a promissory note payable in ‘ dollars,” which was 
given for the price of personal property sold by an administrator 
under an order of the probate court in 1863, will receive evidence 
of a contemporaneous parol agreement between the parties, that it 
should be discharged in Confederate treasury-notes. (Overruling 
Fill vy. Exrwin, 44 Ala. 661.) Riddle v. Hill’s Adm’r, 225. e 

Appointment of commissioner of deeds. — The courts will take judicial 
notice of a commissioner, appointed by the governor, to take the 
acknowledgment of deeds, &c., in another state or territory. (Rev. 
Code, § 65.) Keller vy. Moore, 340. 

Charter of municipal corporation. — The courts are bound to take 
judicial notice of the charter of a municipal corporation, and of the 
authority conferred by it. Perryman vy. Greenville, £07. 


V. OnsecTIONS TO EVIDENCE. 

Evidence admissible against only one of two defendants. — In an action 
against two defendants, there is no error in admitting evidence which 
is competent against one of them only: the other defendant can limit 
its effect, by a request for appropriate instructions to the jury. Esk- 
ridge & Wife v. Ditmars & Co. 245. 

Error without injury in admission of irrelevant evidence. — The admis- 
sion of evidence, which, when offered, is prima faci irrelevant, or 
otherwise inadmissible, is cured by the subsequent introduction of 
the necessary preliminary or connecting proof. MleCoy v. Watson, 
466. 

Error without injury in ruling on evidence. — If the court erroneously 
rules, that a party cannot ask his own witness whether he has not 
made former statements inconsistent with his testimony on the trial; 
and the record shows that, notwithstanding the ruling of the court, the 
witness answered the question in the negative, and his answer went 
to the jury without objection, —this is error without injury. //em- 
ingway Vv. Garth, 530. 

Same. — Allowing an improper question to be asked, though objected 
to, is error without injury, when the record does not show that it was 
answered. Gulf City Ins. Co. v. Stephens, 121. 

When exclusion of cumulative evidence is reversible error. — The exclu- 
sion of evidence which, though cumulative only, tends to prove the 
allegations of the bill, is a reversible error, when the bill is dismissed 
by the chancellor on the ground of insuflicient proof, and his decree 
on the facts is not altogether satisfactory. White v. Smith, 405. 

VI. Orrnton AND LEGAL CoNcCLuSION. 

To what witness may testify. — A party, testifying as a witness for him- 
self, cannot be permitted to state the intention with which he entered 
into acontract. Oxford Iron Co. v. Spradley, 171. 
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24, Experts. — When a witness is offered as an expert, the question of his 
competency is addressed to the court; and if it appears, on his pre- 
liminary examination, that he has actual knowledge of the stock of 
goods involved in the issue, and experience in the particular trade 
or business to which they belong, he should be allowed to state his 
opinion as to the value of the goods. Gulf City Ins. Co. v. Stephens, 
121. 

VII. PArot anD WRITTEN. 

25. Admissibility of parol evidence to show mistake in mortgage. — When a 

secured debt is incorrectly described in a mortgage, or the relation 

of the parties to it is incorrectly stated, parol evidence is admissi- 

ble at law, as against a stranger, to identify the debt. Dowell v. 

Young, 578. 

26. Same, to show meaning of ‘‘ dollars” in Confederate, contract. — In an 
action on a promissory note payable in ‘* dollars,’? which was given 
for the price of personal property sold by an administrator under an 
order of the probate court in 1863, the court will receive evidence of 
a& contemporaneous parol agreement between the parties, that it 
should be discharged in Confederate treasury-notes. (Overruling 
Hill v. Erwin, 44 Ala. 661.) Riddle v. Hill’s Adm’r, 225. 

7. Same to show mistake in recorded survey.— In ejectment by devisees in 
remainder, against a purchaser from the tenant for life, the lands 
having been surveyed and divided among the devisees, under the au- 
thority of the will; the survey so made accurately describing the 
lands, except in the designation of the quarter-section in which they 
were situated, using the letters S. /2. instead of N. 1’. ; held, that 
parol evidence was admissible to show the mistake in the recorded 
survey, even conceding to it the same effect as if made under pro- 
ceedings for partition, and to identify the lands sued for as those 
embraced in the survey. Doe v. Pickett, 584. 


~] 


VIII. Parties, EXAMINATION OF. 

28. Testimony of partics as witnesses. — When the plaintiff and defendant 
are examined as witnesses in a civil cause (Rev. Code, § 2704), and 
contradict each other on a material point, the testimony of one is not 
set off against that of the other; but the testimony of both must be 
considered by the jury, and subjected to the same tests as that of 
other witnesses. Wise v. Falkner, 359. 

29. Competency of parties as witnesses, in actions by or against surviving part- 
ners. — In an action by or against surviving partners, a party may 
testify as to conversations or transactions with the deceased partner: 
such a case does not come within the exception to the statute (Rev. 
Code, § 2704) as to suits ** by or against executors or administra- 
tors.”’ Bradley, Wilson & Co v. Patton, Donegan & Co. 108. 

30, Impeaching party as witness. — When a party takes the deposition of 
his adversary as a witness, and reads it in evidence on the trial, he 
thereby makes him his witness, and cannot afterwards impeach his 
general character for truth and veracity ; but he may, nevertheless, 
adduce other evidence of the facts to which such witness has testi- 
fied, although it may contradict his testimony. Warren, Burch § Co. 
v. Gabriel § Co. 235. 

31. To what party may testify. — A party, testifying as a witness for him- 
self, cannot be permitted to state the intention with which he entered 
into a contract. Oxford Iron Co. v. Spradley, 171. 





1X. PRESUMPTIONS. 
32. In favor of official acts. — When a certificate of the acknowledgment 
of a deed purports to have been made in Barbour county, Alabama, 
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EVIDENCE — Continued. 
on the 9th of January, 1864, before “Jack Hardeman, J. P.,” and 
no proof is adduced as to his official character, the court will pre- 
sume, not that he was an oflicer of the rebel government then exist- 
ing, but that he was elected before the war, and held over. //olieman 
v. De Nyse, 95. 

33. That common law exists in another state. —In the absence of proof to 
the contrary, the common law on the subject of marriage will be pre- 
sumed to have prevailed in South Carolina forty years ago, and to 
have applied to a marriage between a free man of color and a woman 
of mixed blood, whom he had bought as a slave, and with whom he 
cohabited as his wife. J/aden v. Ivey, 381. 

34. As to extinguishment of debt, when administrator ts both debtor and cred- 
itor. — As against the heirs-at-law of an intestate, seeking to enforce 
a vendor's lien for the unpaid purchase-money of land, which was 
sold by the administrator, under an order of the probate court, for 
division, and bought by the administrator himself, a court of equity 
will not presume the payment of the debt by the administrator to 
himself, although he reported the sale to the court, and it was con- 
firmed, and he afterwards charged himself with the amount in an 
annual settlement, but in fact never paid it. Avnight v. Blanton's 
Heirs, 333. 

35. Presumptions in favor of judgment.— When a judgment, rendered by 
a court of general jurisdiction, is collaterally assailed, all reasonable 
intendments and presumptions are indulged to support it ; and what- 
ever of doubt or ambiguity the record may present, is resolved in 
favor of the judgment. Falkner v. Christian’s Adm’r, 495. 

36. Summary proceedings ; presumptions in favor of. — In summary pro- 
ceedings by notice and motion, if the record shows that the court had 
jurisdiction, and that the parties appeared and joined issue, the 
same presumptions will be indulged in favor of the judgment, as in 
actions commenced by summons and complaint. Shouse v. Lawrence, 
599. 

X. PRIMARY AND SECONDARY. 


37. Proof of proceedings of municipal corporation. — The book containing 
the minutes of the proceedings of a municipal corporation, is the 
best and only evidence to prove whether or not a claim was allowed 
by the council. Perryman v. Greenville, 507. 

38. Secondary evidence of deed.—In trespass for injuries to land, which 
the plaintiff purchased from the defendant, a mortgage of the prem- 
ises, executed by the plaintiff to the defendant on the same day with 
the deed, is admissible as secondary evidence of the contents of the 
deed, on proof of its loss. Gresham v. Taylor, 505. 

39. Secondary evidence of judicial proceedings before justice of the peace. — 
When the original papers, in judicial proceedings before a justice of 
the peace, are lost, they not being matters of record, secondary evi- 
dence of their contents is admissible. Jlemingway v. Garth, 530. 


XI. Recorps. 


40. Proof of recorded deed. —'To make the record of a deed which has 
been recorded, or a certified copy thereof, admissible evidence with- 
out further proof (Rev. Code, § 1544), it must be recorded within 
twelve months after its execution. eller v. Moore, 340. 

41. Authentication of transcript of record. — The city court of Montgomery 
having succeeded to the jurisdiction of the former county court, the 
clerk of that court is the legal custodian of the records of the former 
court, and authorized to certify transcripts of them. Lowell v. 

Young, 518. 
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XIT. VARIANCE. 


42, In description of chancery decree. — In an action on the official bond 


of an administrator, against him and his sureties, founded on a de- 
eree in chancery, which is alleged in the complaint to have been ren- 
dered on a final settlement of his administration made by him, issue 
being joined on the plea of nul tiel record, a decree rendered against 
the administrator, on a bill filed against him by a distributee, to cor- 
rect alleged errors in a final settlement made by him in the probate 
court, is not admissible evidence. Logers’s Adm’r v. Jones, 358. 


43. In action by assignee for rent. — If the tenant has attorned to the as- 


signee or purchaser of the reversion, the latter may declare for the 

rent as ona demise by himself; but, if there has been no attorn- 

ment, he must declare as assignee, and show in his complaint how 

his right accrued; otherwise, the variance between his pleadings and 
. "he , y . » QhC 

proof would be fatal. Wise v. Ialkner, 359. 


EXECUTION. 
1. Lien. — Since the adoption of the Code of 1852 (Rev. Code, § 2873), a 
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Same. 


junior judgment creditor, who has kept his judgment alive by the reg- 
ular issue of executions from term to term, is entitled to priority over 
senior judgment creditors who have suffered an entire term to elapse 
without the issue of an execution, although they may have execu- 
tions in the hands of the sheriff when a sale is made under the junior 
judgment. Toney v. Wilson, 499. 


Same. — A judgment is not a lien on the defendant’s lands (Rev. 


Code, § 2872), until an execution has been issued on it, and placed 
in the hands of the proper oflicer to be executed ; and this lien only 
continues so long as executions are regularly kept up, without the 
lapse of an entire term. Mobley v. Leophart, 587. 


Judgments rendered during late war; execution during provisional gov- 


ernment. — A purchaser of lands at sheriff's sale, in 1866, during the 
existence of the provisional government in this State, under an exe- 
cution issued on a judgment of the circuit court rendered in 1862, 
has such a title as he may successfully defend at law against a sub- 
sequent purchaser at execution sale under a junior judgment. Foster 
v. Moody, 473. 


Liens of mortgage and execution issued on judgment rendered during 


war. — The lien of a mortgage made in 1866, while an execution 
was in the hands of the sheriff, issued on a judgment rendered dur- 
ing the late war, is superior to that of the execution, or of the pur- 
chaser at the execution sale. Carlisle v. Wilkins’s Adm’rs, 371. 


Title of purchaser at sheriff’s sale. — A purchaser of lands at sheriff’s 


sale, under execution on a judgment at law, acquires only the title 
which the defendant in execution had at the time of the levy and 
sale. Foster v. Moody, 473. 

A purchaser at sheriff’s sale, under execution, succeeds to 
the rights of the plaintiff in execution, and may impeach at law, for 
fraud, a deed executed by the defendant, whenever the plaintiff in 
execution might do so. JA/eCoy v. Watson, 466. 





Amendment of sherifj’s return on fi. fa. — A sheriff's return on an exe- 


cution, made at the proper time, and correctly stating the facts then 
existing, cannot be amended by incorporating into it facts subse- 
quently occurring, with which the sheriff had no connection ; e. g., 
the payment of the purchase-money of lands sold under the execu- 
tion, by the purchaser to the plaintiff in the writ, after the return 
day. Bibb vy. Collins, 450. 


Same ; parties to motion. — An amendment of the sheriff’s return on 


an execution, so as to make it show that the purchase-money of 
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lands sold under the writ was paid by the purchaser to the plaintiff 
in execution, if proper in other respects, should not be made in the 
absence of the sheriff who made the sale, and of the plaintiff in the 
execution. Bibb v. Collins, 450. 

9. Conveyance by sheriff, of lands sold by predecessor. — On motion for an 
order against a sheriff, requiring him to execute to the purchaser 
a conveyance of lands sold under execution by his predecessor (Rey. 
Code, § 2869), the return on the execution is conclusive, until it is 
amended, or vacated in a direct proceeding; and if such an order 
can be granted on parol proof of the fact that the purchase-money 
has been paid, it can only be when the parties to be affected by the 
fact are before the court. Jb. 450. 

10. Supersedeas of execution. — When an execution is sued out on a judg. 
ment rendered against a bankrupt prior to his discharge in bank- 
ruptey, it may be quashed and superseded on petition in the court 
from which it issued. Aicardi v. Milhous, 594. 


EXECUTORS AND ADMINISTRATORS. 


1. Executor’s powers before probate. — The rule of the common law, which 
allowed an executor, before probate of the will, to do nearly all the 
acts which he could rightfully do after probate, except the institu- 
tion and prosecution of suits, is inconsistent with our statutory pro- 
visions, and does not prevail here. Brock’s Adm’r v. Frank, 85. 

2. General grant of administration after probate of foreign will. — A will 
having been admitted to probate in common form in South Carolina, 
where the testator was domiciled at the time of his death, and after- 
wards probated in solemn form, on an issue devisavit rel non between 
the executor and heirs; a general grant of letters of administration 
in Alabama, by the probate court of a county in which a certified 
copy of the will and its probate in common form had been filed and 
recorded, made after the probate in solemn form in South Carolina, 
but before its admission to record here, is not void, but is to be 
treated as a grant of administration with the will annexed. Jb. 85. 

8. Grant of administration during late war ; action by administrator.— An 
administrator, appointed by a probate court of this State during the 
late war, cannot maintain an action in the courts of the present state 
government, by virtue of those letters alone; but if he sold property 
belonging to the estate, under orders of the probate court, taking a 
note payable to himself as administrator, and has not been discharged 
from his fiduciary responsibility, nor superseded by a subsequent ap- 
pointment, he may maintain an action on it in hisown name; and his 
subsequent appointment as administrator, pending the suit, will ena- 
ble him to enforce the collection of the judgment, and at the same 
time protect the defendant in paying it. Erwin §& Jones v. Hill’s 
Adm’r, 580. 

4, Devastavit by premature payment of legacy. —If an executor volun- 
tarily pays or assents to a legacy before the expiration of eighteen 
months from the grant of letters testamentary, though he acts in 
ignorance of an outstanding debt, which is afterwards presented 
within the time prescribed by law, he is guilty of a devastavit. Whit- 
field v. Woolf, 202. 

5. Liability of executor for devastavit. — When an executor has been guilty 
of a devastavit by a premature payment of legacies, he cannot 
absolve himself from liability to creditors by showing that his co- 
executor had received assets enough to pay all the debts. /b. 202. 

6. Resignation of executor pending suit.— An executor, against whom a 
suit is pending, may relieve himself from liability by resigning, set- 
tling his accounts with the proper court, and surrendering the unad- 
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EXECUTORS AND ADMINISTRATORS — Continued. 
ministered assets to a successor in the administration; but, if one of 
several co-executors can, in any case, absolve himself from liability, 
in a pending suit by a creditor, by resigning, settling his accounts, 
and surrendering to his co-executor the unadministered assets, he 
certainly cannot do so when he has been guilty of a devastavit by a 
premature payment of legacies. Whitfield v. Woolf, 202. 

. Sale of personalty by administrator without order of probate court, or 
under void order. — A sale of personal property by an administrator, 
without an order of court, or under an order which is void for want 
of jurisdiction in the court by which it was rendered, passes no title 
to the purchaser, and no recovery can be had against him on his note 
for the purchase-money. iddle v. Hill’s Adm’r, 224. 

8. Plea of ne unques administrator. — In an action by an administrator on 
a contract made with himself, whether he sues individually or in his 
representative capacity, ne unques administrator, is not a good plea, 
since the making of the contract with him is an admission of his 
representative character. Jb. 224. 

. Proof of letters ; admission by pleading. — In ejectment by an adminis- 
trator in his representative capacity, the plea of not guilty admits his 
right to sue in that capacity, and renders it unnecessary for him to 
prove his letters of administration. Clarke v. Clarke’s Adm’r, 498. 

10. Estoppel against administrator from denying contract. — When an ad- 
ministrator sues on a note given for the price of property sold by 
him under an order of the probate court, he is estopped from deny- 
ing the validity of a contemporaneous parol agreement, set up in 
defence, that the note might be discharged in Confederate currency. 
Riddle y. Hill’s Adm’r, 224; Erwin & Jones v. Hill’s Adm’r, 580. 

Judgment against executor not binding on successor.— A judgment 
against an executor is, as to a succeeding administrator de bonis non, 
res inter alios acta: it is neither binding on him, nor admissible as 
evidence against him. Graves’s Adm’r v. Flowers, 402. 

12. Allowance to executors for amount paid to heirs in compromise of con- 
tested probate of will, and for counsel fees. — Generally, an executor 
is not entitled to charge the estate with costs incurred in litigating 
the probate of the will, or money paid in compromise of a contest 
with the heirs respecting its validity ; yet, where, as in this case, he 
engaged in the litigation solely for the benefit of the legatees, who, 
being then slaves, were unable to litigate for themselves, and suc- 
ceeded thereby in securing for them their freedom and a considera- 
ble portion of the estate, he was held entitled to a credit for the 
amount paid on the compromise with the heirs, and also for reason- 
able counsel fees incurred and paid in the litigation. Raines v. 
Raines’s Executors, 237. 

. Compensation of executors. — A bequest to two executors of $1,000 
each, ‘‘as a compensation for their services in executing the pro- 
visions” of the will, being considered wholly inadequate as com- 
pensation in this case, was construed to mean a legacy in considera- 
tion of their acceptance of the trust; and an additional allowance 
of ten per cent., for extraordinary services attending the execution 
of the trusts conferred by the will, was upheld. Jb. 237. 

Liability of executors for debts uncollected, or collected in Confederate 
currency. — Executors are liable individually for the price of per- 
sonal property sold by them under the authority of the will and pur- 
chased by themselves, and debts which they assumed for other pur- 
chasers and failed to collect, or collected unnecessarily in Confeder- 
ate money and mingled with their own funds. 6. 257. 

15. Form of decree against administrator on settlement. — On final settlement 

of an administrator’s accounts in the probate court, if it appears that 
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EXECUTORS AND ADMINISTRATORS — Continued. 
the assets in his hands consist partly of gold, and partly of currency, 
it is proper to render a decree against him, in favor of each distribu- 
tee, for his share of each kind of money, distinguishing between 
them. Lowry’s Adm’r v. Newsom & Wife, 570. 

EXEMPTIONS. 

1. Homestead exemption in favor of widow and minor children of insolvent 
decedent ; when established in equity against purchaser at sheriff’s sale, 
Where the lands of a defendant in execution are sold and con- 
veyed by the sheriff, ‘ subject to homestead exemption,” after the 
defendant has filed with him a proper aflidavit, claiming as a home- 
stead a particular tract, which, though inaccurately described by num- 
bers, is sufficiently identified, and is not shown to be excessive in 
quantity or value; and the purchaser afterwards recovers the posses- 
sion, under his deed from the sheriff, in an action at law which is stil] 
pending, his judgment having been reversed on error; and the defend- 
ant dies, and his estate is insolvent, — his widow and minor children 
may, by bill in equity, establish their title to the homestead as against 
the purchaser, and have his deed from the sheriff declared inoperative 
and void as to that portion of the land. Andrews vy. Melton, 400. 

2. Homestead exemption ; affidavit and claim. — It is not necessary to the 
validity of a claim of homestead exemption, when sought to be estab- 
lished in equity against a purchaser with notice, that the affidavit 
claiming it should describe the land accurately, either by the num- 
bers of the government surveys, or by metes and bounds; it is suffi- 
cient to describe it by any identifying name or objects; the metes 
and bounds, quantity, and value, may be afterwards ascertained, 
when necessary, independently of the claimant. Jb. 400. 

3. Compensation for improvements ; when not allowed to purchaser at sher- 
iff’s sale. — A purchaser of land at sheriff's sale, who buys with 
notice of an asserted claim by the defendant to a homestead exemp- 
tion, and whose deed recites that the land was sold “ subject to 
homestead exemption,’’ cannot claim compensation for valuable im- 
provements erected by him on the land, when the claim of exemption 
is enforced against him in equity at the suit of the widow and minor 
children of the deceased defendant. /b. 400. 

4. Widow's right to property exempt from administration. — Before the final 

settlement of the solvent estate of the deceased husband, the claim 

of his widow to the property of his estate exempted from administra- 
tion is not affected by the fact that she has a statutory separate es- 

tate. Thompson’s Adm’r v. Thompson, 493. 

Children’s right to exempt property. — Under the act approved April 
23, 1873, entitled ** An act to regulate property exempted from sale 
for the payment of debts,” only children under twenty-one years of 
age can claim an interest in the exempt personal property. /b. 493. 

Extent of exemption. — The said act of 1873, unlike the statute which 
it repealed (Rev. Code, § 2061), does not exempt the personal prop- 
erty which it reserves from administration, from the claims of heirs, 
distributees, and legatees.  /h. 493. 

Jurisdiction of probate court to allot exempt property. — Under the con- 
stitutional grant to the probate court of jurisdiction ‘for orphans’ 
business,” that court may entertain jurisdiction of a petition bya 
decedent’s widow or child, for the allotment and appraisement of 
personal property, under the act approved April 23, 1873, as exempt 
from administration. Jb. 493. 

Exemption of officer’s costs. — Fees due to a justice of the peace, as a 

art of the costs in a civil cause tried before him, may be claimed by 

Sins as exempt from execution; and when so claimed, the sheriff 

cannot retain and apply them to the satisfaction of an execution in 

his hands against the justice. Dane v. Loomis, 487. 
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EXEMPTIONS — Continued. 

9. Exemption of partnership property ; misjoinder of plaintiffs. —If part- 
nership property is levied on, and each partner asserts a claim of 
exemption to his interest therein, their joint interest in the property 
is thereby severed, and they cannot maintain a joint action against 
the attaching plaintiffs for selling the property under the levy. 
Giovanni v. First National Bank, 176. 

10. Exemption of factories, machinery, &c., from taxation. —'The act ap- 
proved April 23, 1873, entitled “ An act for the encouragement of 
mining, manufacturing, industrial, mechanical, and commercial pur- 
suits within the State of Alabama” (Sess. Acts 1872-3, pp. 72-4), 
was intended to exempt from taxation, for the period therein pre- 
scribed, not factories, buildings, machinery, &c., already erected and 
in use, but such as were then in process of erection, and such as 
might be afterwards erected within the period specified; and the first 
section of said act, which contains an evident mistake in the use of 
the words ‘‘ before erected and used,” must be read as if those words 
were omitted, or as if the word ‘‘ not’’ were inserted before them. 
Baugh, Kennedy & Co. v. Ryan, 212. 


EXTINGUISHMENT. See Payment, 1. 


FACTORS. See Commission MEercuHANts. 
FERRIES. 

1. Ferry franchise ; validity of order granting. — An order of the commis- 
sioners’ court, granting a license to establish a ferry (Rev. Code, 
§§ 1383-87), is not void, because it fails to show that the grantee is 

the owner of one or both of the banks of the river on which the 
ferry is located, or that the prior right of such owner has been di- 
vested. Collins v. I’wing, 101. 

2. Same ; conclusiveness of. —The grant of a license to establish a ferry 
is complete, when a definite order has been made, and the required 
bond has been executed ; and when thus completed, it cannot be col- 
laterally assailed for fraud, nor revoked in favor of another person 
as having a better right. Jb. 101. 

FERTILIZERS. 
Contract for sale of fertilizers without inspection. — The act approved 
March 8, 1871, requiring the inspection of all fertilizers offered for 
sale, by inspectors appointed for that purpose, and punishing as a 
misdemeanor the sale of any fertilizer which had not been inspected 
(Sess, Acts 1870-71, p. 68), was not intended to suspend the sale of 
fertilizers until the appointment and qualification of the inspectors; 
and since penal statutes do not take effect for thirty days after the 
adjournment of the legislature by which they are adopted (Rev. 
Code, § 3544), a sale of fertilizers which had not been inspected, 
made within thirty days after the passage of that statute, is not void 
as against public policy. Armstrong v. Bufford, 410. 
FIXTURES. 
What are fixtures. — A gin, gin band, and roller are not fixtures, as 
between vendor and purchaser. What is a fixture, is sometimes 
a mixed question of law and fact. Gresham v. Taylor, 506. 


FRAUD. 
1. Proof of fraud. — Fraud cannot be presumed, but must be proved by 
the party asserting it. Warren, Burch § Co. v. Gabriel § Co. 235. 
2. When creditor may impeach deed for fraud. — Before a creditor can im- 
peach at law, on the ground of fraud, a deed executed by his debtor, 
he must show a lien created by a valid judgment and execution. 
McCoy v. Watson, 466. 


As to equitable relief against fraud, see title CHANCERY. 
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FRAUDS, STATUTE OF. 


1. Contract for sale of lands. — A parol contract between the purchaser 
of lands and his son, under which the latter paid the balance of pur- 
chase-money due to the vendor, as ascertained by a decree in chan- 
cery enforcing the vendor’s lien, and took a deed to himself from the 
vendor, and received the possession from his father, who was to be 
allowed to retain a part of the land during his life, free of rent, is not 
within the statute of frauds. Rev. Code, § 1862, cl. 6. White y, 
Smith, 405. 

2. Executory and executed contracts.— The statute of frauds, requiring 
certain contracts to be reduced to writing, applies only to executory 
contracts; and if the parties to a contract have voluntarily executed 
it, a stranger cannot be heard to question its validity under the stat- 
ute. Gafford v. Stearns, 434. 

. Verbal agreement for lien on crop, between landlord and tenant, or be- 
tween tenants in common. — A verbal agreement between landlord 
and tenant, that the landlord shall have a lien on the tenant's crop 
for supplies furnished him, or a similar agreement between two ten- 
ants in common, is not obnoxious to any provision of the statute of 
frauds (Rev. Code, § 1862), but is valid and operative against all 
persons except bond fide purchasers without notice. /b. 434. 

- Who is purchaser for valuable consideration. — A creditor, who accepts 
from his debtor an absolute conveyance of land in payment of a pre- 
existing debt, is a purchaser for valuable consideration (Rev. Code, 
§§ 1557-58), and, as such, is entitled to protection against an unre- 
corded mortgage. Saffold v. Wade’s Executor, 215. 

. Same. — When a mortgage is taken as a security for the payment of 
an antecedent debt due from the mortgagor to the mortgagee, the 
latter does not occupy the position of a bond fide purchaser without 
notice, but is affected with all the equities binding on the mortgagor 
himself. Gafford v. Stearns, 434. 

. Same. — A creditor, who takes a mortgage as security for a preéxist- 
ing debt, cannot claim protection against an outstanding vendor's 
lien, as a purchaser for valuable consideration without notice, al- 
though he extended his debt, and discontinued a pending suit. Pep- 
per & Co. v. George, 190. 

7. Voluntary conveyance. — A gift, or voluntary conveyance, by a hus- 

band to his wife, if not made with a fraudulent intent, can only be 
set aside at the suit of existing creditors. Davidson v. Lanier, 318. 
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GARNISHMENT. 


1. Security for costs ; when defendant cannot move to dismiss for want of. 
When a garnishment is sued out on a judgment, and the judgment 
debtor has not intervened for the purpose of contesting the gar- 
nishee’s answer (Rev. Code, § 2975), he cannot move to dismiss the 
garnishment for want of security tor costs. Edmondson vy. De Kalb 
County, 103. 

2. Garnishment against county treasurer, as debtor of county. — A garnish- 
ment does not lie against a county treasurer, to subject the funds in 
his hands, in his official capacity, to the satisfaction of a judgment 
against the county. Jb. 103. 


GIFT. 


1. Delivery. — To constitute a valid gift of money by a husband to his 
wife, delivery must be shown. /ayqood v. Marlowe, 478. 

2. Validity. — A gift, or voluntary conveyance, by a husband to his wife, 
if not made with a fraudulent intent, can only be set aside at the suit 
of existing creditors. Davidson v. Lanier, 318. 
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Sale of infant’s lands by guardian, under order of probate court ; when 
title passes~to purchaser. — When an infant’s lands are sold by his 
guardian, under an order of the probate court, for reinvestment (Rev. 
Code, § 3436), the title is not divested out of him, until the court 
has ordered a deed to be made to the purchaser, and a conveyance 
has been actually executed to him; and until the title has been thus 
divested, the infant may recover in ejectment against the purchaser, 
notwithstanding the confirmation of the sale, and the payment of the 
purchase-money. Doe, ex dem. Hudgens v. Jackson, 514. 

Same ; description of lands in petition ; notice of sale. — If the petition 
for the sale avers the ownership of the lands to be in the infant, and 
shows that they are situated within the county, this is sufficient to 
sustain the jurisdiction of the court, without a designation of the 
township and range, or other description; and when the jurisdiction 
of the court has attached, the validity of the sale is not affected, 
when collaterally assailed, by the fact that only three weeks’ notice 
of the sale, instead of forty days, was required to be given. Ib. 
514. 

Restatement of quardian’s accounts in chancery. — Under a bill in chan- 
cery to revise and correct errors in a probate decree, rendered on the 
final settlement of a guardian’s accounts, the corrections ought to be 
confined to the errors specifically pointed out, unless the settlement 
is fraught with error; and actual transactions, made in good faith, 
and not shown to work positive injustice, ought not to be set aside 
capriciously, because the opinions of witnesses may raise doubts as 
to their propriety. Monnin v. Beroujon & Wife, 196. 

Allowance to quardian for ward’s board. — If the ward resided with her 
guardian during the war, he is entitled to an allowance for the rea- 
sonable value of her board in lawful money; but, in ascertaining this 
value, it is not proper to find the price in Confederate currency, and 
reduce that to its value in gold or United States currency. Jb. 
196. 

Reevipts and disbursements of Confederate money.— Receipts of Con- 
federate currency by the guardian should be set off against his dis- 
bursements in the same currency; and any excess of such disburse- 
ments should be credited to the guardian at its value in United 
States currency at the time. Jb. 196. 

What errors may be corrected in chancery ; and what is fault or negli- 
gence. — The statement of the guardian’s accounts in such manner as 
to charge the ward in lawful money with the Confederate prices of 
articles bought for her, and to set off Confederate money beyond his 
receipts of such currency against debits in lawful money, is such an 
error as authorizes a resort to chancery for correction; -and when the 
settlement was made in 1868, no presumption of fault or neglect on 
the part of the ward can be indulged, since the sta/us of Confederate 
currency was at that time an unsettled question. Jb. 196. 

Conclusiveness of probate decree, rendered by agreement.— A writing, 
signed by the ward and her husband, certifying that they have ex- 
amined the accounts of her guardian, as filed by him for settlement 
with the probate court, and have found them correct, and that they 
desire the court to approve them as stated, does not estop them 
from afterwards maintaining a bill in chancery (Rev. Code, § 2274, 
2151) to correct errors of law and fact in the settlement. Jb. 
196, 

Final settlement of guardian’s accounts ; conclusiveness of. — When the 
record shows a final settlement of a guardian’s accounts in the pro- 
bate court, by which he is discharged, that court cannot, on a petition 
subsequently filed by the administrator of the deceased ward, disre- 
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GUARDIAN AND WARD — Continued. 


gard and ignore such settlement, and render another deerce against 

the euardian on an ex parte statement of his accounts: the former 

settlement i is conclusive, until it is reversed on error or set aside ag 

void in a direct proc eeding for that purpose, and it is not ne cessary 

~ it should be pleaded i in bar of the subsequent application. Foust 
» Chamblee’s Adm’r, 75. 


9. Parties to probate decree. — On final settlement of a guardian’s accounts, 


after the death of the ward, and after the grant of letters of admin- 
istration on his estate, if the record shows that due notice to the ad- 
ministrator was given by publication, although he did not appear, 
the appointment of a guardian ad litem for the deceased ward is 
mere surplusage, and the decree is not void for the want of proper 
parties. Jb. 75. 


10. Record of quardianship.— The entire record of a guardianship in the 


probate court constitutes but one cause; and in dealing with that 
cause, the court is bound to look at every part of the record. Jb. 75. 


HABEAS CORPUS. 


1. Jurisdiction of circuit judge. — A circuit judge has jurisdiction to grant 


a habeas corpus, on behalf of a person restrained of his liberty; and 
although he would have no power to discharge the prisoner, if it ap- 
peared on the hearing that he was confined under the judgment or 
sentence of a court of competent jurisdiction, and an order of dis- 
charge by him would be void, yet this court will not presume, in ad- 
vance of the hearing, that he will render an improper decision, nor 
restrain his action by prohibition. The State, ex rel Brooks, 60. 


2. When discharge cannot be had. — When a person is in custody or con- 


finement under the final judgment of a court of competent jurisdic- 
tion, he cannot be discharged on habeas corpus, on account of mere 
errors or irregularities, however gross, in the proceedings connected 
with the judgment. Lx parte Henry Sam, 34. 


3. When not proper remedy. — Habeas corpus is not the proper remedy to 


test the right to the custody of a bastard child, whose mother is dead. 
Matthews v. Hobbs, 210. 


HOMICIDE. See Criminat Law, 12-15. 
HUSBAND AND WIFE. 


1. How husband may sue for rents, &c., of wife’s statutory separate estate. — 


In an action to recover the rents, income, and profits of the wife’s 
statutory separate estate (Rev. Code, $$ 2372, 2525), the husband is 
not bound to sue individually, but may sue ‘‘ as trustee of his wife.” 
sentley & Co. v. Simmons, 165. 


2. Liability of wife’s statutory separate estate for necessaries. — The wife’s 


statutory separate estate, consisting of a house and lot worth some- 
thing more than $3,000, cannot be charged with the value of ‘ win- 
dow-sashes, blinds, doors, ventilators, and window-glass,” costing 
about $2 30, which were bought by the husband, and used in complet 
ing a house on the wife’s lot, he being insolvent. Lobman v. Ken- 
nedy, 163. 


3. Same. — The wife’s statutory separate estate is liable for house rent 


(Rev. Code, § 2376), if it was necessary for the family, and suitable 
to their degree and condition in life. But these conditions must con- 
cur, and must be found by the jury from the facts proved. A charge 
which assumes that there can be no necessity to rent when the wile 
owns a suitable house of her own, and a charge which, ignoring her 
ownership of another house, makes the liability of her estate depend 
on the suitableness of the rented house, are equally erroneous ; but, 
in determining the question of necessity, the fact that the husband 
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owns a dwelling-house in another State is not a proper subject of con- 
sideration by the jury. Wright & Wife v. Merriwether’s Adm’r, 183. 


4. Same. — Household furniture, sold and delivered to the husband, suit- 


or 


Sie 


= 


- 


© 
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able to the degree and condition in life of the family, is a proper 
charge against the wife’s statutory separate estate (Rev. Code, § 
2736), but a pleasure carriage is not. Askridge & Wife v. Ditmars 
& Co. 245. 


Action against husband and wife, for necessaries ; publication against 


non-resident defendant. — The act approved April 23, 1873, amend- 
ing section 2376 of the Revised Code, by providing for publication 
against a non-resident defendant, husband or wife (Sess. Acts 1872-3, 
p- 113), is a remedial statute, and applies to actions pending at the 
time of its passage. Jb. 245. 


Same ; sufficiency of complaint in averment of marriage. — An averment 


that the defendants, at the time of the sale and delivery of the goods, 
“ were living together as man and wife in lawful wedlock,” is a suffi- 
cient averment that they were married. Jb. 245. 


Same ; joinder of counts. — In an action against husband and wife, the 


complaint is not demurrable for a misjoinder of counts, because it 
unites a count on a bill of exchange drawn by the defendants, not 
describing them as husband and wife, with a count for articles of com- 
fort and support of the household, for which it seeks to charge the 
wife’s statutory separate estate. Jb. 245. 


Same ; replication to plea of coverture. — To a plea of coverture by the 


wife, interposed as a defence to a count against husband and wife on 
a bill of exchange, it is not a good replication, that the consideration 
of the bill was necessaries for which the separate estate of the wife 
is liable. Jb. 245. 


Same ; sufficiency of complaint, in averment of wife’s separate estate. — 


In such action, an averment in the complaint that the wife ‘‘has a 
separate estate, created by deed or will of H. M.,”’ in certain lands 
which are particularly described, and in which it is averred that she 
has “ an undivided interest consisting of a child’s part,’’ is sufficient 
to show that her estate is held under the statute, when no objection 
was raised to the complaint in the court below. Starke & Wife v. 
Malone & Foote, 169. 


Form of judgment against wife’s separate estate.—In an action against 


husband and wife, for necessary family supplies furnished to them 
(Rev. Code, § 2376), the complaint specifying and describing the 
property of which the wife’s separate estate consists, a judgment on 
verdict in favor of the plaintiffs, with the words added, ‘‘ for which 
let execution issue, and against the separate estate of the said E. C.,” 
the wife, is sufficiently formal. Jb. 169. 


Competency of wife as witness for husband.—In detinue against the 


husband, for a watch and chain, which his wife received from the 
plaintiff in pawn or pledge, as a security for money loaned by her to 
him, his wife is a competent witness for the defendant, to prove what 
contract she made with the plaintiff, and that she acted as her hus- 
band’s agent in making it. Sumner v. Cooke, 521. 


Wife's separate estate; how created, and when protected against pur- 


chaser from husband’s administrator. — At common law, the wife 
might, with the consent of her husband, acquire a separate estate in 
her own earnings, or in gifts from her friends ; and if the money so 
acquired, or money furnished for her by her husband, is invested in 
land, and the legal title taken in the name of another person, a court 
of equity will, after the death of the husband, enforce the trust 
against a purchaser from his administrator, and decree a divestiture 
of the legal title. Haden v. Ivey, 381. 





NE TT eT TT. eRe ate mean Ne tt Rete Ah tt sa enn St LL EE EAE In 





INDEX. 
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13. Adverse possession, as between husband and wife and purchaser from 


husband’s administrator. — An administrator, who enters into the 
possession of land of which his intestate was possessed at the time 
of his death, has no other or greater title than the intestate had, and 
cannot convey any greater title to a purchaser at a sale made under 
an order of the probate court ; and if the legal title was in another 
person, who bought it with funds belonging to the wife, or furnished 
by the husband for her, holding it for her, and asserting no title in 
himself, the purchaser cannot make out a title under the statute of 
limitations, by adding such possession to his own. //aden v. Ivey, 381. 


14. Validity of marriage between persons of mixed blood. — The courts of 


this State will now recognize as valid a marriage between a free man 
of color and a woman of mixed blood, whom he had bought as a 
slave, on proof that the parties lived together as man and wife for 
forty years, first in South Carolina, and afterwards in Alabama, and 
that the husband, on his death in 1860, recognized the relation in 
his will, and sought to protect and provide for the woman as his 
wife. Jb. 381. 


15. Conveyance by wife, under power in deed. — Where the wife holds 


property under a deed of gift from her husband, by which it is con- 
veyed to her and her children jointly, with a power to her, as guar- 
dian or trustee, to “make sale of each and all said property, when- 
ever she may see proper to do so, and appropriate the same for the 
general good of the children and herself as a family ;” a deed exe- 
cuted by her, and acknowledged before a proper oflicer, and to which 
the husband’s name is also signed, though he is not named in the 
deed as a party, is sufficient to pass the title to the property. //olle- 
man v. De Nyse, 95. 


16. Conveyance by hushand, during coverture, to wife and children. — Under 


the statutes of this State, securing and regulating the separate estates 
of married women (Rev. Code, $§ 2370-88), the husband may law- 
fully convey property, by deed of gift, to the wife directly, or to her 
and her children; and he may incorporate in such deed a provision 
in these words: ‘* But I, the said E. C. H., may still remain as agent 
or guardian for said parties, not claiming any interest or part of said 
property, or any increase therefrom, only by consent of my said wife, 
who I constitute as legal guardian of her own children, until I ap- 
point another, or she sees proper to choose another for herself or the 
children, and allowing her the entire privilege of making sale of each 
and all said property, whenever she may see proper to do so, and 
appropriate the same for the general good of the children and herself 
as afamily.”? Jb. 95. 


17. Purchase of lands by husband, in name of wife, or with her money, and 


mortgage for unpaid balance ; rights of respective partics under con- 
tract. — If lands are bought by the husband, and a conveyance taken 
in the name of his wife, a cash payment being made with money be- 
longing to her statutory separate estate, and a mortgage on the land 
given by both husband and wife for the unpaid balance; the wife 
may, under the authority of Cowles v. Marks (47 Ala. 612), rescind 
the contract, and recover back her money ; but, if the contract was 
made with the husband alone, and the vendor had no notice of the 
wife’s claim to the money, his equity under his mortgage would be 
superior to hers; and if she claims the money as a donation from her 
husband, and it is shown to have been advanced to him by his em- 
ployers out of his future earnings, she must show that the gift was 
perfected by delivery, and that the vendor had notice of her rights. 
Haygood v. Marlowe, 478. 


18. Purchase of lands by husband for wife. —If the husband is indebted 
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to the wife for moneys belonging to her statutory separate estate, 
which he has received and used, he may lawfully purchase and pay 
for lands, and take the title in her name, in payment of such indebt- 
edness; and a court of equity will uphold the transaction as against 
his creditors. Davidson v. Lanier, 318. 

19. Gift by husband to wife. — A gift, or voluntary conveyance, by a hus- 
band to his wife, if not made with a fraudulent intent, can only be 
set aside at the suit of existing creditors. /h. 318. 

20. Equitable right of retainer. —If the husband is indebted to the wife, 
for moneys belonging to her statutory separate estate which he has 
received and used, and she has in her possession moneys belonging 
to him, which his creditors seek to reach, a court of equity will allow 
her to retain the amount of her own debt. Jb. 318. 

21. Mortgage by husband and wife of statutory separate estate. — Under the 
statutes regulating the separate estates of married women, as judi- 
cially construed by this court, a married woman cannot, by joining 
with her husband in a mortgage of lands belonging to her statutory 
separate estate, to secure a debt contracted by her husband, impose 
any liability upon herself personally, or upon her property. Jb. 318. 

22. Purchase of lands by wife, at sale under chancery decree. — A married 
woman may, with the consent and concurrence of her husband, be- 
come the purchaser of lands sold under a decree in chancery, or be 
substituted in the place of the purchaser at the sale; and may, 
jointly with her husband, execute her notes for the purchase-money, 
with a mortgage on the lands to secure their payment, as required 
by the terms of the decree; and if the sale is reported in her name 
as purchaser, and is confirmed by the court, and she enters into the 
possession of the land, and retains it until default is made in the pay- 
ment of the purchase-money, she cannot resist a bill to foreclose the 
mortgage, or to enforce the vendor’s lien, on the ground of her in- 
capacity to make the contract. Cowles & Wife v. Pollard, 445. 


INDICTMENT. See Criminat Law, 16-20. 

INFANTS. 

1. Estoppel en pais, against and in favor of infant; when cause of action 
accrues. — Since estoppels must be mutual, and an infant cannot be 
bound by an estoppel en pais, so he cannot claim the benefit of such 
estoppel against an adult; consequently, when an infant sues to 
enforce a right of action, springing out of the performance of acts 
which constitute an estoppel en pais, the cause of action in his favor 
accrues, and the statute of limitations begins to run against him, 
not from the time when the acts occurred, but from the subse- 
quent time when he attained his majority and failed to disaffirm 
them. Montgomery v. Gordon, 377. 

2. Sale of infant’s lands by guardian, under order of probate court ; when 
title passes to purchaser. — When an infant’s lands are sold by his 
guardian, under an order of the probate court, for reinvestment 
(Rev. Code, § 2436), the title is not divested out of him, until the 
court has ordered a deed to be made to the purchaser, and a con- 
veyance has been actually executed to him; and until the title has 
been thus divested, the infant may recover in ejectment against the 
purchaser, notwithstanding the confirmation of the sale, and the pay- 
ment of the purchase-money. Doe, ex dem. Hudgens v. Jackson, 
514, 

3. Same; description of lands in petition; notice of sale. —If the peti- 
tion for the sale avers the ownership of the lands to be in the in- 
fant, and shows that they are situated within the county, this is 
suflicient to sustain the jurisdiction of the court, without a designa- 
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tion of the township and range, or other description ; and when the 
jurisdiction of the court has attached, the validity of the sale is not 
affected, when collaterally assailed, by the fact that only three weeks’ 
notice of the sale, instead of forty days, was required to be given. 
Doe, ex dem. Hudgens v. Jackson, 514. 


INSOLVENT ESTATES. 
1. Forfeiture of debt not duly filed. — A claim against an insolvent 


estate, not duly filed within nine months after the declaration of in- 
solvency (Rev. Code, § 2196), is “ forever barred” and destroyed as 
a subsisting debt. Watson v. Rose’s Executors, 292. 


2. Certifying decree or judgment to probate court.— When a decree in 


chancery is rendered against the administrator of an estate which 
has been declared insolvent, it is the right of the plaintiff in the 
decree to have it certified to the probate court (Rev. Code, § 2209), 
since he can have no execution on it; and the administrator, not 
being injured by the failure or refusal of the court to certify it, if he 
is protected by the decree from an execution, cannot complain on 
error of such failure or refusal. Dudley v. Witter, 456. 


8. Parties to settlement.— On the settlement and distribution of an insol- 


vent estate, the only proper parties are the administrator de bonis 
non, in his official capacity, on the one side, and the creditors whose 
claims have been allowed, or their assignees, on the other; and 
where some of the claims against the estate, regularly filed, and not 
objected to, are decrees of the probate court of another county, in 
favor of several wards, rendered on a final settlement of the dece- 
dent’s guardianship by his executor, who is also the administrator 
of his insolvent estate, the court has no power to allow him to re- 
tain, out of the amount distributed and allowed on these decrees, for 
moneys advanced by him individually to the wards after the death 
of the guardian, and before the settlement of his guardianship, nor 
to substitute him as a creditor in place of the wards; nor to allow 
him to deduct the amount of his advances from the sum to be dis- 
tributed among the wards, although the moneys were advanced 
under an agreement with the succeeding guardian that this should 
be done. Baker’s Adm’r v. Wood, 345. 


INSURANCE. 


Value of insured stock of goods ; how proved. —I1n an action on a policy 


of insurance, to recover the loss on a stock of goods destroyed by fire, 
a former policy on the same stock, which was shown to the insurance 
company when the new policy was effected, is competent evidence 
to prove the value of the goods at that time, and, in connection with 
proof that the quantity and value of the goods remained about the 
same up to the time of the fire, to show their value when destroyed. 
Gulf City Ins. Co. v. Stephens, 121. 


INTEREST. 


On claim audited and allowed by commissioners’ court.— A claim against 


a county, audited and allowed by the commissioners’ court (Rev. 
Code, §§ 907, 930), does not bear interest from the day of its allow- 
ance, nor from the day of its registration. Vincent v. Gilmer’s Ex- 
ecutor, 387. 


INTERNAL REVENUE. 

1. Unstamped note ; admissibility as evidence.— A promissory note executed 
in this State in 1863, and on which the suit is founded, is admissible 
evidence, although no internal revenue stamp is aflixed to it, if no 
intentional evasion of the stamp duty is shown. Oxford Iron Co. v. 
Spradley, 171. 
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2. Same. —An instrument which is not stamped, although it comes within 
the provisions of the internal revenue laws of the United States, 
should be received in evidence, unless there is proof that the failure 
to stamp it was with a design to evade the payment of the stamp 
duty. Perryman v. Greenville, 507. 

3. Who may affix and cancel stamp.— Under the second proviso to the 
158th section of the internal revenue law of the United States, which 
was of force on the 29th August, 1871, only the collector of the 
proper district can affix and cancel the stamps on a writing, which 
was not properly stamped at the time of its execution; the * assist- 
ant assessor” has no such power. Miller v. Underwood, 453. 


JUDGMENTS AND DECREES. 

1. Amendment of judgment nunc pro tunc.— A judgment cannot be 
amended nune pro tune by reference to an agreement of the parties, 
which has not been made a part of the record. Coker v. Patty’s 
Heirs, 511. 

Foreign judgments. — A foreign judgment creditor, asking the aid of 
a court of equity here, occupies the position of a general creditor 
only, and not of a judgment creditor. Saj/old v. Wade’s Executor, 
214. 

3. Judgment against county; how collected. — On a judgment against a 
county, neither an execution nor a garnishment can be sued out ; 
but the judgment must be filed as a claim against the county, and if 
not paid, the creditor has his remedy by motion against the county 
treasurer and the sureties on his oflicial bond, or by mandamus 
against the commissioners’ court in a proper case. J2dmondson v. 
De Kalb County, 103. 

. Judgment in favor of deceased plaintiff. — Although a judgment in 
favor of a deceased plaintiff, when it cannot by relation be referred 
back to a day previous to his death, is void; yet, in an action on a 
judgment rendered in a suit by an administrator in his representative 
character, a suggestion on the record, prior to the term at which the 
judgment was rendered, of the plaintiff’s death, with leave to revive 
in favor of his successor when known, will be presumed to be a cler- 
ical error, or to have been subsequently ascertained to be unfounded 
in fact, when the record shows that the parties afterwards appeared, 
and that the defendant withdrew his pleas, and suffered judgment to 
co by nil dicit. Falkner vy. Christian’s Adm’r, 495. 

5. Judgment against partnership. — A judgment against a partnership 
binds only the partnership property (Rev. Code, § 2538), and an ex- 
ecution issued on it does not authorize a levy and sale of property 
belonging to one of the partners individually. IceCoy v. Watson, 
466. 

Form of judgment against two, when one only appears and pleads. — 
In an action against two defendants, both of whom are served with 
process, if only one appears and pleads, and judgment on verdict is 
rendered against both, this is a mere formal defect (Rev. Code, 
§ 2811), which will not work a reversal, if the complaint contains a 
substantial cause of action. J/. & M. Railroad Co. v. Smith, 329. 

7. Form of judgment against wife's separate estate. —In an action against 
husband and wife, for necessary family supplies furnished to them 
(Rev. Code, § 2376), the complaint specifying and describing the 
property of which the wife’s separate estate consists, a judgment on 
verdict in favor of the plaintiffs, with the words added, ‘ for which 
let execution issue, and against the separate estate of the said E. 

.,” the wife, is sufliciently formal. Starke § Wife v. Malone & 


Jey 


Foote, 169. 
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Judgments rendered during late war. — Following the decision of the 
supreme court of the United States (/orn v. “Lockhart, 17 Wallace, 
570), this court now holds, that judgments rendered by the courts of 
this State during the war, "«¢ so far as they did not impair, or tend to 
impair, the supremacy of ‘the national authority, or the rights of citi- 
zens under the constitution, are to be treated as valid and binding.” 
Tarver v. Tankersley, 309; Powell v. Young, 578; Riddle v. Hill’s 
Adm’r, 224. 

Same. — A judgment rendered by a probate court in 1863, on final set- 
tlement of a guardian’s accounts, is not void because rendered bya 
rebel court, but is conclusive and binding, until set aside or reversed, 
and is a bar to any subsequent decree. “Foust v. Chamblee’s Adm’ ¥, 
75. 

Same ; executions during provisional government. — A purchaser of lands 
in 1866, during the existence of the provisional government in Ala- 
bama, under an execution issued on a judgment of the circuit court 
rendered in 1862, has such a title as he may successfully defend at 
law against a subsequent purchaser under execution on a junior judg- 
ment. Joster v. Moody, 473. 

Same ; liens of execution und subsequent mortgage. — The lien of a 
mortgage, made and recorded in 1866, while an execution was in the 
hands of the sheriff, issued on a judgment rendered during the late 
war, is superior to that of the execution, or of the purchaser at the 
execution sale. Carlisle v. Wilkins’s Adm’rs, 371. 

Lien of judgment and execution. — A judgment is not a lien on the 
defendant’s lands (Rev. Code, § 2872), until an execution has been 
issued on it, and placed in the hands of the proper officer to be exe- 
cuted ; and this lien only continues so long as executions are regu- 
larly kept up, without the lapse of an entire term. Mobley v. Leop- 
hart, 587. 

Judgment against executor not binding on successor.— A judgment 
against an executor is, as to a succeeding administrator de bonis non, 
res inter alios acta: it is neither binding on him, nor admissible as 
evidence against him. Graves’s Adm’r v. Flowers, 402. 

Conclusiveness of chancery decree foreclosing mortgage. — A decree in 
chancery, foreclosing a mortgage given for the purchase-money of 
land, is conclusive, not only of the defences which were actually set 
up and adjudicated, but of every other defence affecting the justice 
and equity of the decree which might have been set up; and sucha 
decree having been settled by compromise, and a new note and mort- 
gage given on the same land, the defendant cannot, in the absence of 
fraud, set up in defence of a second foreclosure suit any facts which 
would have constituted a good defence to the first suit, except on 
such a showing as would entitle him to a bill of review. Murrell v. 
Smith, 301. 


15. Final settlement of guardian’s accounts ; conclusiveness of. — When the 


record shows a final settlement of a guardian’s accounts in the pro- 
bate court, by which he is discharged, that court cannot, on a peti- 
tion subsequently filed by the administrator of the deceased w: ard, 
disregard and ignore such settlement, and render another decree 
against the guardian on an ex parte statement of his accounts: the 
former settlement is conclusive, until it is reversed on error or set 
aside as void in a direct proceeding for that purpose, and it is not 
necessary that it should be pleaded in bar of the subsequent applica- 
tion. Foust v. Chamblee’s Adm’r, 75. 


16. Parties to probate decree. — On final settlement of a guardian’s ac- 


counts, after the death of the ward, and after the grant of letters of 
administration on his estate, if the record shows that due notice to 
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JUDGMENTS AND DECREES — Continued. 
the administrator was given by publication, although he did not ap- 
pear, the appointment of a guardian ad litem for the deceased ward 
is mere surplusage, and the decree is not void for the want of proper 
parties. Foust v. Chamblee’s Adm’r, 75. 

17. Conclusiveness of probate decree, affirmed on error, refusing to set aside 
sale of decedent’s lands for want of jurisdiction. — A decree of the 
probate court, aflirmed by this court on appeal, refusing to set aside 
a sale of a decedent’s land, under an order of said probate court in 
1863, as void for want of jurisdiction, is a bar to a bill in chancery 
subsequently filed by the same parties, which seeks to set aside the 
sale on the ground of fraud, and relies, as proof of fraud, on the 
same facts then set up, with others, as showing want of jurisdic- 
tion, — to wit, the sale for cash in 1863, payment in Confederate 
currency, the purchase of part of the lands by the administrator, 
who had no interest in the estate, and of another part by the probate 
judge who made the order, and who afterwards confirmed the sale, 
and the want of notice to some of the parties. Balkumv. Satcher, 81. 

18. Conclusiveness of probate decree, rendered by agreement. — A writing, 
signed by the ward and her husband, certifying that they have exam- 
ined the accounts of her guardian, as filed by him for settlement with 
the probate court, and have found them correct, and that they desire 
the court to approve them as stated, does not estop them from after- 
wards maintaining a bill in chancery (Rev. Code, §§ 2274, 2451) to 
correct errors of fact and law in the settlement. Jonnin v. Beroujon 
& Wife, 196. 

19. Conclusiveness of probate decree on final settlement of decedent’s es- 
tate. — A decree of the probate court, rendered on the final settle- 
ment of an intestate’s estate at the instance of the administrator, 
which ascertains each distributee’s share of the assets remaining in 
the hands of the administrator, renders decrees against the adminis- 
trator for the several sums thus ascertained, and recites payment of 
these several sums by the administrator, either to the distributees or 
their guardians, and that thereby the decrees are satisfied and dis- 
charged, — is final and conclusive, and may be pleaded in bar of a 
citation to make another settlement, although it does not order that 
the administrator be discharged. Tarver v. Tankersley, 309. 

20. Form of decree against administrator on settlement. — On final settle- 
ment of an administrator’s accounts in the probate court, if it ap- 
pears that the assets in his hands consist partly of gold, and partly 
of currency, it is proper to render a decree against him, in favor of 
each distributee, for his share of each kind of money, distinguishing 
between them. Lowry’s Adm’r v. Newson & Wife, 570. 

21. Retroactive effect of judicial decisions. — A decision of this court, over- 

ruling former decisions, which had been acquiesced in and acted on 
by the community generally for several years, will not be allowed a 
retrospective operation, so as to overturn acts done and contracts 
executed in good faith and reliance on those decisions. Hardigree v. 
Mitchum, 151. 

22. As to the presumptions which will be indulged in favor of judgments, 
see Error AND APPEAL, 4, 5 ; EVIDENCE, 35, 36. 


JURISDICTION. 

1. Of justice of the peace, in case of petit larceny. —A justice of the 
peace has jurisdiction of the offence of petit larceny, when the value 
of the stolen property does not exceed ten dollars ; and, on convic- 
tion, he may sentence the offender to hard labor for the county, for 
a term not exceeding twelve months. Ex parte Henry Sam, 34. 

2. Of circuit judge, in matter of habeas corpus. — A circuit judge has ju- 











656 INDEX. 


JURISDICTION — Continued. 
risdiction to grant a habeas corpus, on behalf of a person restrained 
of his liberty ; and although he would have no power to discharge 
the prisoner, if it appeared on the hearing that he was confined un- 
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der the judgment or sentence of a court of competent jurisdiction, 
and an order of discharge by him would be void, yet this court will 
not presume, in advance of the hearing, that he will render an im- 
proper decision, nor restrain his action by prohibition. The State, ex 
rel. Brooks, 60. 

3. Of probate court to allot exempt property. — Under the constitutional 
grant to the probate court of jurisdiction “ for orphans’ business,” 
that court may entertain jurisdiction of a petition by a decedent’s 
widow or child, for the allotment and appraisement of personal prop- 
erty, under the act approved April 23, 1873, as exempt from admin- 
istration. T'hompson’s Adm’r v. Thompson, 493. 

4. Of probate court to settle estates of deceased partners having common ad- 
ministrators. — The fact that the insolvent estates of two deceased 
partners, who together composed the partnership, have a common 
administrator, does not render void the decrees of the probate court 
on the final settlement of his accounts, when no controversy appears 
to have arisen between the individual and the partnership creditors. 
Baldwin & Starr v. Deming’s Adm'r, 553. 

JURORS AND JURY. 

1. Organization of grand jury by court, after quashing regular venire. — 
The presiding judge of the circuit or city court, having quashed, ex 
mero motu, the venire drawn and summoned as grand jurors for the 
term by the officers charged with that duty (Rev. Code, $$ 4062-72), 
has no power to originate and organize another grand jury in their 
stead; and an indictment found by such grand jury is unauthorized 
and void. O’ Byrnes v. The State, 25. 

2. Objection to indictment on account of defects in grand jury. — When 
the record shows that the indictment was found by a grand jury who 
were summoned and organized by the court without authority, the 
objection is available on motion in arrest of judgment, or on error. 
Ib. 25. 

3. Plea in abatement to indictment, on account of defects in grand jury. — 
Under the statutes of this State (Rev. Code, §§ 4087, 4187), a plea 
in abatement to an indictment, on account of any disqualification or 
incompetency of any one or more of the grand jurors by whom it 
was found, or any irregularity in the drawing and summoning of the 
grand jurors, “except that they were not drawn in the presence of 
the officers designated by law,” cannot be entertained. These stat- 
utory provisions are not affected by the act approved Dec. 31, 1868, 
entitled ‘* An act to amend section 4063 of the Revised Code.” 
Sess. Acts 1868, p. 551. Boulo v. The State, 18. 

4. Venire for trial of capital felony. — The order of the court in this 
case, as to the summoning of the jury for the trial of the prisoner, 
held to be a substantial compliance with the requirements of the stat- 
ute, Rev. Code, § 4173. Lewis v. The State, 1. 

5. Oath of petit jury. — When the record in a crimiral case shows that 
the jury were sworn “to well and truly try, and true deliverance 
make, between the people of the State of Alabama and the prisoner 
at the bar,” this is not substantially the oath which ought to be ad- 
ministered to them (Rev. Code, § 4092) ; and the judgment of con- 
viction will be reversed on account of this error. /b. 1. 

6. Objections to venire. — The venire in a criminal case cannot be quashed 
on motion (Rev. Code, § 4175), because of mistakes in the names of 
the persons summoned as jurors, or discrepancies in their names be- 
tween it and the copy served on the prisoner. Hall vy. The State, 9. 
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JURORS AND JURY — Continued. 

7. Competency of juror.— A person summoned as a juror, who states 
that, “from what he had heard, he did not know whether he could 
give the defendant or the State justice, but supposed he could,” can- 
not be said to have ‘a fixed opinion which would bias his verdict ” 
(Rev. Code, § 4180), and is competent as a juror. all v. The State, 9. 

8. Calling jurors. — It is discretionary with the court, whether the names 
of the jurors, as they are drawn, shall be called only from the clerk’s 
desk, or from the outer door of the court-house ; and this discretion is 
not revisable on error. Jb. 9. 

9. Peremptory challenge of jurer. —In a criminal ease, the prisoner’s right 
to challenge a juror peremptorily, if not waived, is not lost until the 
juror is sworn, or until the oath is tendered to him ; and a waiver of 
the right will not be implied, especially in a case of felony, because 
the prisoner, after twelve jurors had been drawn, and had taken 
their seats in the jury box, and the places of two who were chal- 
lenged had been filled, being asked by the court, “ if he was now sat- 
isfied,” replied, ‘‘ I] have nothing to say at present,” and did not ob- 
ject to any of them until after some had been sworn, when he chal- 
lenged one of the others, who was rising to take the oath. Drake v. 
The State, 30. 

JUSTICE OF THE PEACE. 

1. Jurisdiction of petit larceny. — A justice of the peace has jurisdiction 
of the offence of petit larceny, when the value of the stolen property 
does not exceed ten dollars ; and on conviction, he may sentence the 
offender to hard labor for the county, for a term not exceeding twelve 
months. Hz parte Henry Sam, 34. 

2. Liability of justice and sureties on official bond, for wrongful arrest 
and imprisonment. — Under the statute declaring the legal effect of 
oflicial bonds (Rev. Code, § 169), the sureties on the official bond of 
a justice of the peace are liable, jointly with him, for a wrongful 
arrest and imprisonment by him under color of his office. Kelly v. 
Moore, 364. 

LACHES. See CuHancery, 23, 27, 28, 32, 34, 38. 
LANDLORD AND TENANT. 

1. When landlord cannot maintain action against purchaser of crop from 
tenant. — The landlord cannot maintain an action for money had 
and received, against one who, with knowledge of his statutory lien 
on the tenant’s crop (Rev. Code, §§ 2961-63), and of the non-pay- 
ment of the rent, purchases the crop from the tenant, and sells it. 
Blum v. Jones, 149. 

2. Conflicting liens of landlord and mortgagee for advances. — In trover 
by the mortgagee of the tenant, against the landlord, for the conver- 
sion of the mortgaged crop, the defendant may show that, by the 
terms of the contract of renting, which were not known to the plain- 
tiff, although he had knowledge of the renting, the tenant was in- 
debted to him for advances, and turned over the crop to him, before 
the expiration of the term, because he was himself unable to gather 
it. Holman v. Lock’s Adm’r, 287. 

3. Sale of rented premises during term; assignee’s right to rent.— Rent 
being an incident to the reversion, the purchaser of rented premises 
from the landlord, during the term, is entitled to the rent subse- 
quently accruing, and attornment by the tenant is not necessary to 
perfect his right to recover it. Rev. Code, § 1568. Wise v. Falkner, 
359. 

4. Same; how assignee must declare. —If the tenant has attorned to the 
assignee or purchaser of the reversion, the latter may declare for the 
rent as on a demise by himself; but, if there has been no attornment, 
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LANDLORD AND TENANT — Continued. 
he must declare as assignee, and show in his complaint how his right 
accrued ; otherwise, the variance ‘between his pleadings and proof 
would be fatal. Wise v. Falkner, 359. 

5. Estoppel against tenant from denying landlord’s title. — Where a widow, 
whose dower has not been assigned, remains in possession of her 
husband’s lands, and leases them for a term of years, and the hus- 
band’s administrator brings ejectment against her tenant, the latter 
is estopped from denying the husband’s title. Clarke v. Clarke's 
Adm'r, 498. 


LICENSES. 

1. License-tax on peddlers ; constitutionality of revenue law imposing, and 
punishing failure as misdemeanor. —'The revenue law of 1868, in its 
provisions requiring a license for peddling, and punishing the failure 
to take out a license as a misdemeanor (Sess. Acts 1868, pp. 297, 
330, §§ 105, 111), is not obnoxious to any constitutional provision, 
state or federal; and its validity is not in any manner affected by 
the subsequent act approved March 2, 1871, entitled ‘‘ An act to 
authorize manufacturers and makers to peddle the products of their 
various making without license.’? (Sess. Acts 1870-71, p. 10.) 
Seymour v. The State, 52. 

2. License-tax on express company. — The city of Montgomery has au- 
thority, under its charter, to levy and collect a specific tax on all 
express companies doing business within its corporate limits; and 
this power is not taken away, as to the Southern Express Company, 
by that provision of the act in relation to said company, approved 
February 26, 1872, which declares, “ Nor shall any municipal corpo- 
ration levy any percentage tax upon the receipts of said company ;” 
nor by any other provision of said act. City Council of Montgomery 
v. Shoemaker, 114. 

See, also, CriminaL Law, 23, 24. 
LIEN. 

1. Factor's lien. — A factor has a lien on the goods in his possession, not 
only for his advances, commissions, and expenses, but also for any 
general balance due him; but he cannot assert this lien in opposi- 
tion to the terms of a special contract, under which he received the 
goods. Schiffer & Nephews v. Feagin, 335. 

2. Lien created by valid verbal contract.— When a party has a lien on 
goods or chattels, created by a valid verbal agreement with the 
owner, and the goods have been delivered to him pursuant to the 
terms of the contract, his right to retain them until his lien is satis- 
fied is not affected by any subsequent mortgage, or other incum- 
brance, executed or created by the owner ; and he may maintain 
detinue against any one who disturbs his possession. Gafford v. 
Stearns, 434. 

3. Verbal agreement for lien on crop, between landlord and tenant, or be- 
tween tenants in common.—A verbal agreement between landlord 
and tenant, that the landlord shall have a lien on the tenant’s crop 
for supplies furnished him, or a similar agreement between two ten- 
ants in common, is not obnoxious to any provision of the statute of 


if frauds (Rev. Code, § 1862), but is valid and operative against all 


persons except bond fide purchasers without notice. Jb. 434. 
See, also, ExEcuTION, 1-4; MortGaGeE, 14, 15. 


LIMITATIONS, STATUTE OF. 

1. When statute begins to run. — When an infant sues to enforce a right 
of action springing out of the performance of acts which constitute 
an estoppel en pais, the statute of limitations begins to run against 
him, not from the time when the acts occurred, but from the subse- 




















INDEX. 659 


LIMITATIONS, STATUTE OF — Continued. 
quent time when he attained his majority and failed to disaffirm 
them. Montgomery v. Gordon, 377. 

2. Exception to statute in favor of infants ; recovery by part of plaintiffs. 
In ejectment, or a statutory real action in the nature of ejectment, 
by several tenants in common, all of whom were infants when their 
right of action accrued (Rev. Code, § 2910), only those can recover 
who had not attained their majority three years before the com- 
mencement of the action. Daniel v. Day, 431. 

3. Statute not suspended by death. — When the statute of limitations has 
commenced to run against a person in his lifetime, his death does not 
suspend its operation against his heir. /b. 431. 

1. What law governs as to limitation of action. — Causes of action accru- 
ing prior to the 17th January, 1853, and possessions commencing 
before that day, are not governed by the statute of limitations pre- 
scribed by the Code (Rev. Code, § 2926), but by the statute which 
was of force at the time when they accrued or commenced. Jb. 431. 

. Adverse possession, as between hushand and wife and purchaser from 
husband's administrator. — An administrator, who enters into the 
possession of land of which his intestate was possessed at the time 
of his death, has no other or greater title than the intestate had, 
and cannot convey any greater title to a purchaser at a sale made 
under an order of the probate court; and if the legal title was in 
another person, who bought it with funds belonging to the wife, or 
furnished by the husband for her, holding it for her, and asserting 
no title in himself, the purchaser cannot make out a title under the 
statute of limitations, by adding such possession to his own. Haden 
v. Ivey, 381. 

3. Computation of time under statute. — An action, commenced on the 
17th October, 1870, founded on a promissory note due on the 9th 
April, 1860, is not barred by the statute of limitations of six years 
(Rev. Code, § 2901), since the period of time which elapsed between 
the 11th January, 1861, and the 21st September, 1865, must be de- 
ducted. Jones v. Nelson's Exrecutriz, 471. 

7. Limitation of suit in chancery to correct errors in probate decree. — A 
bill in chancery, filed by creditors, against the common administra- 
tor of the separate estates of two deceased partners, who together 
composed the partnership, to compel a settlement of the estates in 
his hands, is barred (Rev. Code, § 2274) by the lapse of two years 
from their final settlement as insolvent estates by the probate court. 
Baldwin & Starr vy. Deming’s Adm’r, 553. 

. Statute of limitations to amended complaint. — The statute of limita- 
tions of three years is pleadable in bar to the common counts, when 
introduced by amendment into a complaint on a promissory note 
given for the same cause of action, the limitation having expired 
after the commencement of the suit, but before the amendment was 
made. Lansford v. Scott, 557. 


MANDAMUS. 

1. When writ lies. — When a cause has been improperly struck from the 
docket, mandamus is the proper remedy to compel its reinstate- 
ment. The State, ex rel. Stow, 69. 

2. Same. — When a judgment has been rendered against a county, and 
has been properly filed as a claim against it, the creditor may, if 
it is not paid, have a mandamus against the commissioners’ court. 
Edmondson v. De Kalb County, 108. 

MARRIAGE. 

1. Presumption as to common law in another state. —In the absence of 

proof to the contrary, the common law on the subject of marriage 
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will be presumed to have prevailed in South Carolina forty years 
ago, and to have applied to a marriage between a free man of color 
and a woman of mixed blood, whom he had bought as a slave, and 
with whom he cohabited as his wife. Haden v. Ivey, 381. 

2. Validity of marriage between persons of mixed blood. — The courts of 
this State will now recognize as valid a marriage between a free man 
of color and a woman of mixed blood, whom he had bought as a 
slave, on proof that the parties lived together as man and wife for 
forty years, first in South Carolina, and afterwards in Alabama, and 
that the husband, on his death in 1860, recognized the relation in his 
will, and sought to protect and provide for the woman as his wife. 
Tb. 381. 

MILL-DAMS. 

Conditional order granting right to erect mill-dam.— An order of the 
commissioners’ court, granting a person permission to erect a mill- 
dam across a stream, “ provided he builds and keeps up a good, sub- 
stantial bridge across the creek, or makes as good a way to cross said 
creek at the present ford,” if the condition be not a nullity, cer- 
tainly does not subject a subsequent owner of the land to an indict- 
ment for failing to keep the bridge in proper repair. — Malone v. The 
State, 55. 

MISNOMER. See Estates oF DECEDENTS, 1. 

MORTGAGE. 

1. What constitutes. — An instrument of writing, very inartificially drawn, 
which shows on its face that the relation of debtor and creditor ex- 
isted between the parties, and by which it is declared that the 
creditor * shall have a lien” on a horse, the property of the debtor, 
“to have and to hold ” until the debt is paid, operates as a mortgage, 
although it contains no words of conveyance. — Ellington v. Charles- 
ton, 166. 

Morigagee’s right to possession of property. — In the absence of a stip- 
ulation to the contrary in the mortgage, the mortgagee of personal 
property has the legal title, which draws to it the right of posses- 
sion; and a stipulation that the mortgagor shall feed the horse, 
which is the subject of the mortgage, is not sufficient to show that 
he was to retain the possession, when it also appears that he was to 
use the horse in cultivating lands rented from the mortgagee, and 
that he has abandoned the lands. Jb. 166. 

Mortgagee’s right to take possession of mortgaged property. — A mort- 
gagee of personal property has no right to take it out of the mort- 
gagor’s possession, by force, or threats, or against his will, although 
the law day has passed, and the mortgage contains an express power 
authorizing him to take possession on default being made in the pay- 
ment of the secured debt. Thornton v. Cochran, 415. 

. Proof of payment of mortgage debt. —In trespass by the mortgagor 

against the mortgagee of personal property, for taking possession of 

; the property after the law day of the mortgage,—the defendant 
justifying under a power in the mortgage, and the plaintiff contend- 
ing that the mortgage was satisfied, — the plaintiff may prove pay- 
ments on the mortgage debt, made by him after the law day, but 
before the alleged trespass. /h. 415. 

Mortgage and crop lien for advances ; construction and registration of. — 
An instrument of writing, which, by apt words, conveys the grantor’s 
growing crop and other personal property, to secure the payment of 
a promissory note given for advances supplied to him ; conditioned 
to be void if the note is paid at maturity, and containing a power of 
sale in the event of a default, — is a mortgage, although the note 
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MORTGAGE — Continued. 
may also contain all the requisites of a statutory lien for advances 
(Rev. Code, §§ 1858-60) ; and the failure to record it within sixty 
days, which is necessary to its validity as a statutory lien, does 
not prevent it from operating as a mortgage against all persons ex- 
cept creditors and purchasers without notice. Gajfford v. Stearns, 
434. 

. When mortgagee is purchaser for valuable consideration. — When a 
mortgage is taken as a security for the payment of an antecedent 
debt due from the mortgagor to the mortgagee, the latter does not 
occupy the position of a bond fide purchaser without notice, but 
is affected with all the equities binding on the mortgagor himself. 
Th. 434, 

7. Same. — A creditor, who takes a mortgage as a security for a pre- 
existing debt, cannot claim protection against an outstanding ven- 
dor’s lien, as a purchaser for valuable consideration, although he 
extended his debt, and discontinued a pending suit. Pepper & Co. 
v. George, 190. 

8. Mortgagee’s right to rents. — A mortgagee may, by notice to the tenant, 
intercept and claim the rents of the mortgaged premises, whenever 
he can recover the possession in ejectment ; and a second mortgagee 
may, in like manner, by notice to the tenant, claim the rents in 
preference to the mortgagor or his assignee, unless they have been 
intercepted by the first mortgagee. Marz, Frankel & Co. v. Marz, 
99» 

9. Application of proceeds of sale of mortgaged property. — When a mort- 
gage is given by a debtor as a security for an existing debt, not con- 
templating or providing for future debts or advances, the mortgagee 
must apply the proceeds of sale of the mortgaged property to the 
payment of the secured debt, to the exclusion of any debts subse- 
quently contracted. Schiffer v. Feagin, 335. 

10. Tacking subsequent debts to mortgage. — Debts contracted by the mort- 
gagor after the execution of the mortgage, or advances subsequently 
made to him by the mortgagee, cannot be tacked to the mortgage 
debt in equity, to the prejudice of a junior mortgagee. Jb. 335. 

11. Expenses of mortgaged property.— Under a mortgage of a growing 
crop of cotton, containing a stipulation that the cotton should be 
delivered to the mortgagees in the city of New York, for sale by 
them, and that, after paying the mortgage debt, they should pay the 
surplus to the mortgagor, “less the expenses of said cotton,” the 
mortgagees may retain, as part of the expenses, the cost of bag- 
ging and rope furnished by them to the mortgagor for baling the 
cotton. Jb. 335. 

12. Assignment of mortgage ; subrogation of creditor to rights of surety.— 
When a mortgage ot land, given by the principal debtor to his surety 
for indemnity against the debt, is transferred by the surety to the 
personal representative of the deceased creditor, in consideration of 
his release trom liability on the debt, the transfer will be upheld in 
equity as an equitable assignment of the mortgage, although it con-* 
tains no technical words of conveyance, and is neither attested nor 
acknowledged as a deed; and the mortgage may be foreclosed by the 
assignee. Carlisle v. Wilkins’s Admr’s, 371. 

13. Bankruptcy of mortgagor and mortgagee; rights of assignee of mort- 
gage. — When a mortgage is given by the principal debtor to his 
surety, and is transferred by the latter, for valuable consideration, to 
the creditor, the subsequent discharge in bankruptcy of the principal 
and surety does not destroy the lien of the mortgage, nor affect the 
assignee’s right to foreclose it. Jb. 371. 

14. Lien of mortgage, and of execution.— The lien of a mortgage, made 
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and recorded in 1866, while an execution was in the hands of the 
sheriff, issued on a judgment rendered during the late war, is superior 
to that of the execution, or of the purchaser at the sale under it. 
Carlisle v. Wilkins’s Adm’rs, 371. 


15. Conflicting liens of landlord and mortgagee for advances. — In trover 


by the mortgagee of the tenant, against the landlord, for the con- 
version of the mortgaged crop, the deferdant may show that, by the 
terms of the contract of renting, which were not known to the plain- 
tiff, although he had knowledge of the renting, the tenant was in- 
debted to him for advances, and turned over the crop to him, before 
the expiration of the term, because he was himself unable to gather 
it. Holman v. Lock’s Adm’r, 287. 


16. Mortgage of personal property by purchaser in possession under executory 


contract, — In trover by a mortgagee, against the mortgagor’s vendor, 
for the conversion of a horse, the detendant may show that, by the 
terms of the contract of sale, the title was to remain in himself until 
the purchase-money was paid, whether the mortgagee had notice of 
such contract or not. Jb. 287. 


. Mortgage of wife’s statutory separate estate. — Under the statutes reg- 


ulating the separate estates of married women, as judicially con- 
strued by this court, a married woman cannot, by joining with her 
husband in a mortgage of lands belonging to her statutory separate 
estate, to secure a debt contracted by him, impose any liability on 
herself personally, or on her property. — Davidson v. Lanier, 318. 

Deed and mortgage construed as parts of one contract.— When a con- 
veyance of land by the vendor to the purchaser's wife, and a mort- 
gage by the purchaser and his wife to secure the payment of the 
purchase-money, are executed on the same day, they are to be con- 
strued together as parts of one and the same transaction; and the 
wife’s rights under the deed, coupled with the disabilities of her 
coverture, cannot defeat the vendor’s rights under the mortgage. 
Haygood v. Marlowe, 478. 

Purchase of lands by husband, in name of wife, or with her money, and 
mortgage for unpaid balance ; rights of respective parties under contract. 
If lands are bought by the husband, and a conveyance taken in 
the name of his wife, a cash payment being made with money be- 
longing to her statutory separate estate, and a mortgage on the land 
given by both husband and wife for the unpaid balance; the wife 
may, under the authority of Cowles vy. Marks (47 Ala. 612), rescind 
the contract, and recover back her money; but, if the contract was 
made with the husband alone, and the vendor had no notice of the 
wife’s claim to the money, his equity under his mortgage would be 
superior to hers; and if she claims the money as a donation from 
her husband, and it is shown to have been advanced to him by his 
employers out of his future earnings, she must show that the gift 
was perfected by delivery, and that the vendor had notice of her 
rights. Jb. 478. 


20. Conclusiveness of decree of foreclosure. — A decree in chancery fore- 


closing a mortgage, given for the purchase-money of land, is con- 
clusive, not only of the defences which were actually set up and 
adjudicated, but of every other defence, affecting the justice, and 
equity of the decree, which might have been set up; and such de- 
cree having been settled by compromise, and a new note and mort- 
gage given on the same land, the defendant cannot, in the absence of 
fraud, set up in defence of a second foreclosure any facts which 
would have constituted a good defence to the first, except on such a 
showing as would entitle him to a bill of review. Murrell v. Smith, 
301. 
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NEW TRIAL. See Renearine at Law. 
NON-CLAIM. See Estatfs or DECEDENTS, 1; INSOLVENT ESTATES, 1. 
NONSUIT. 

What is revisable on appeal. — On appeal,from a nonsuit, the rulings of 


the court below on the pleadings, though excepted to, are not revisa- 
ble. Rogers’s Adm’r v. Jones, 353. 


OFFICERS. 

1. Right to office ; how determined, and protected. — The right to an office, 
dependent on an election by the people, is to be determined by the 
number of legal votes received at the election, and not by the cer- 
tificate of the returning officer, though issued under a mandamus 
from the circuit judge; and the office being a species of property, 
the person legally entitled to it is also entitled to all the protection 
given by law to other property. eid v. Moulton, 255. 

2. Jurisdiction of equity, on ground of fraud, in matter of contested election. 
The incumbent of a municipal office, claiming to have been re- 
elected by the people at the expiration of his term, may, if he has 
no adequate remedy at law, maintain a bill in equity for an injunc- 
tion, against the person who has received the certificate of election, 
and against the returning officer by whom it was issued, who also 
has in his possession the ballot-boxes, poll-lists, &c., to restrain the 
use of the certificate, on the ground that it is founded on false and 
fraudulent returns, corruptly made by some of the managers of the 
election, although the holder of the certificate is not charged to have 
participated in the fraud; and having acquired jurisdiction on ac- 
count of the fraud, the court may go on and make all necessary 
orders for the preservation of the ballots, &c. (BRICKELL, J., dis- 
senting.) Ib. 255. 

3. Contest of election to municipal office. — The general statutes on the 
subject of contested elections, contained in the Revised Code, are 
not applicable to elections for municipal offices; and the 12th sec- 
tion of the amended charter of the city of Mobile (Sess. Acts 1865-6, 
p- 202), while it provides that the election of any municipal officer 
may be contested before the judge of the circuit or city court, and 
prescribes how testimony may be taken, fails to prescribe the mode 
of contest, or to specify any grounds or causes of contest; conse- 
quently, there is not a plain and adequate remedy at law for con- 
testing such election. (BRICKELL, J., dissenting, held that the 
deficiencies of the charter were supplied by the general law, and 
that a quo warranto, or an information in the nature of a quo war- 
ranto, was an additional adequate remedy.) Jb. 255. 


ORDINANCES OF CONSTITUTIONAL CONVENTION. 

Ordinance No. 40,“ to allow widows, orphans,” &c., “to review validity 
of sales made by guardians,” §c. — Ordinance No. 40 of the constitu- 
tional convention of 1867, entitled ‘‘ An ordinance to allow widows, 
orphans, and others, to review the validity of sales and settlements 
of estates made by guardians, trustees,” &c., is inoperative proprio 
vigore, and requires legislative action to give it force and effect. 
Balkum v. Satcher, 81. 


OVERRULED CASES. 
Hill v. Erwin, 44 Ala. 661, overruled by Riddle v. Hill’s Adm'r, 224. 


PARENT AND CHILD. See BAstTarps. 


PARTITION. 
Of decedent’s lands ; award of money to equalize shares. — Under the 
provisions of the Code (Rev. Code, §§ 3106-17), as under the former 
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PARTITION — Continued. 


statutes (Clay’s Digest, 196, § 22), commissioners appointed by the 
nee court, to make a division of a decedent's real estate among 
1is heirs, have no power to order or award that one party shall pay 
a sum of money to another, in order to equalize the shares ; nor can 
the court, by confirming the commissioners’ report, impart any va- 
lidity to such order; but, if the parties themselves adopt and act 
upon the division as made by the commissioners, taking and holding 
possession of their respective shares as allotted, they are bound by 
it, and the party to whom the money was awarded may recover it 
by action against the party who was ordered to pay it. Montgomery 
v. Gordon, 377. 


PARTNERSIHIIP. 


1. Notice of dissolution. — Tn an action against a retiring partner, founded 


on a debt contracted by the firm after his withdrawal, a charge to 
the jury, instructing them that the defendant is liable unless notice of 
his withdrawal was given to all the persons with whom the firm had 
dealings, is properly refused. Stewart & Co. v. Sonneborn, 126. 


2. Saine.— In such case, a charge which assumes that no notice of the 


dissolution was given unless given by some one of the partners, is 
properly refused, since the notice would be sufficient if given by an 
agent having proper authority. /b. 126. 


3. Exemption of partnership property ; misjoinder of plaintiffs. — If part- 
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nership property is levied on, and each partner asserts a claim of 
exemption to his interest therein, their joint interest in the property 
is thereby severed, and they cannot maintain a joint action against 
the attaching plaintiffs for selling the property under the levy. 
Giovanni v. First National Bank, 176. 


Action by or against partnership: description of partners’ names. — In 
: g } } 


an action by a partnership, commenced by attachment, if the in- 
dividual names of the several partners are not stated in the writ, 
bond, or affidavit, the defect is good matter for a plea in abatement ; 
but in an action against a partnership, the statute (Rev. Code, 
§ 2538) dispenses with the necessity of stating the partners’ names. 
Sims, Harrison §& Co. v. Jacobson & Co. 186. 


Notice to partner of dishonor of bill. —When a bill of exchange is 


drawn by one partnership on another, and accepted by the latter, 
and the two partnerships have a common partner, notice of the dis- 
honor of the bill is not necessary to charge the drawers. N. Y. & 
Ala. Contracting Co. v. Selma Savings Bank, 305. 


Same.— When a bank check is drawn by a partnership on one of its 


members individually, the partnership is not entitled to notice of its 
dishonor. NV. Y. & Ala. Contracting Co. v. Meyer & Co. 325. 


Payment of individual debts with partnership property. — lf one partner, 


being indebted to his copartner, discharges the debt by paying a 
debt of equal amount due from his copartner to a third person, but 
makes the payment with money or property belonging to the part- 
nership, he can only claim, on settlement of the partnership accounts, 
a credit for one half the amount so paid. Wolf'v. Shelton’s Exec- 
utors, 425. 


Judgment and execution against partnership.— A judgment against a 


partnership binds only the partnership property (Rev. Code, § 2538), 
and an execution issued on it does not authorize a levy and sale of 
property belonging to one of the partners individually. McCoy v. 
Watson, 466. 


PAYMENT. 
1. Presumption as to payment and extinguishment of debt, when administra- 
tor is both debtor and creditor. — As against the heirs-at-law of an 
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intestate, seeking to enforce a vendor’s lien for the unpaid purchase- 
money of land, which was sold by the administrator, under an order 
of the probate court, for division, and bought by the administrator 
himself, a court of equity will not presume the payment of the debt 
by the administrator to himself, although he reported the sale to the 
court, and it was confirmed, and he afterwards charged himself with 
the amount in an annual settlement, but in fact never paid it. 
Knight v. Blanton’s Heirs, 333. 

2. Application of proceeds of sale of mortgaged property.— When a mort- 
gage is given by a debtor as asecurity for an existing debt, not con- 
templating or providing for future debts or advances, the mortgagee 
must apply the proceeds of sale of the mortgaged property to the 
payment of the secured debt, to the exclusion of any debts subse- 
quently contracted. Schiffer v. Feagin, 335. 

3. Acceptance of property or note on third person, in payment of debt. — An 
agreement to accept less than the amount of a debt, in satisfaction of 
it, is without consideration; but an agreement to accept specific prop- 
erty, or a note on a third person, is a valid consideration, irrespec- 
tive of its value, and its acceptance is an extinguishment of the debt. 
Brassell v. Williams, 349. 

4. What constitutes payment. — If the tenant is summoned by process of 
garnishment as the debtor of his original landlord, and pays the 
amount due for rent to the clerk of the court, in answer to the gar- 
nishment, in Confederate treasury-notes, in the presence of the as- 
signee of the reversion, who consents that it may be so paid, and 
agrees that he will contest with the attaching creditor the right to 
it, the debt is extinguished as against the assignee, and he is es- 
topped from afterwards denying the validity of the payment. Wise 
v. Falkner, 359. 

5. Proof of payment of mortgage debt. —In trespass by the mortgagor 
against the mortgagee of personal property, for taking possession of 
the property after the law day of the mortgage,—the defendant 
justifying under a power in the mortgage, and the plaintiff contend- 
ing that the mortgage was satisfied, —the plaintiff may prove pay- 
ments on the mortgage debt, made by him after the law day, but 
before the alleged trespass. Thornton v. Cochran, 415. 

6. Payment of individual debts with partnership property. — If one partner, 
being indebted to his copartner, discharges the debt by paying a 
debt of equal amount due from his copartner to a third person, but 
makes the payment with money or property belonging to the partner- 
ship, he can only claim, on settlement of the partnership accounts, a 
credit for one half of the amount so paid. Wolff'v. Shelton’s Exec- 
utors, 425. 


PLEADING AND PRACTICE. 
J. PARTIES. 


1. How hushand may sue for rents, &c., of wife’s statutory separate estate. 
In an action to recover the rents, income, and profits of the wife’s 
statutory separate estate (Rev. Code, §§ 2372, 2525), the husband is 
not bound to sue individually, but may sue as ‘trustee of his wife.” 
Bentley & Co. v. Simmons, 165. 

2. Partners, and tenants in common. — If partnership property is levied on, 
and each partner asserts a claim of exemption to his interest therein, 
their joint interest in the property is thereby severed, and they can- 
not maintain a joint action against the attaching plaintiffs for selling 
the property under the levy. Giovanni v. First National Bank, 176. 

3. Action by or against partnership ; description of partners’ names. — In 
an action by a partnership, commenced by attachment, if the indi- 
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PLEADING AND PRACTICE — Continued. 
vidual names of the several partners are not stated in the writ, bond, 
or affidavit, the defect is good matter for a plea in abatement; but 
in an action against a partnership, the statute (Rev. Code, § 2538) 
dispenses with the necessity of stating the partners’ names. Sims, 
Harrison & Co. v. Jacobson & Co. 186. 

4. Ejectment ; recovery by part of plaintiffs. — In ejectment, or a statu- 
tory real action in the nature of ejectment, by several tenants in 
common, all of whom were infants when their right of action accrued 
(Rev. Code, § 2910), only those can recover who had not attained 
their majority three years before the commencement of the action. 
Daniel v. Day, 431. 


II. CompLaint. 


5. Action against husband and wife, for necessaries ; averment of wife's 
separate estate. —In an action against husband and wife, for neces- 
sary family supplies furnished them (Rev. Code, § 2376), an aver- 
ment in the complaint that the wife “ has a separate estate, created 
by deed or will of H. M.,” in certain lands which are particularly 
described, and in which it is averred that she has “an undivided 
interest consisting of a child’s part,’’ is sufficient to show that her 
estate is held under the statute, when no objection was raised to the 
complaint in the court below. Starke § Wife v. Malone § Foote, 
169. 

6. Same; averment of marriage. — An averment that the defendants, at 
the time of the sale and delivery of the goods, ‘‘ were living together 
as man and wife in lawful wedlock,” is a sufficient averment that 
they were married. Eskridge & Wife v. Ditmars & Co. 245. 

7. Same ; joinder of counts. —In such action, the complaint is not de- 
murrable for a misjoinder of counts, because it unites a count on a 
bill of exchange drawn by the defendants, not describing them as 
husband and wife, with a count for articles of comfort and support 
of the household, for which it seeks to charge the wife’s statutory 
separate estate. Jb. 245. 

8. Action for breach of special contract; averment of damages.—In an 
action for the breach of a special contract, from which injury may 
have resulted to the plaintiff, it is not necessary that the complaint 
should contain special averments showing how the injury resulted. 
Brassell vy. Williams, 349. 

9. Action for rent; how assignee must declare. — If the tenant has at- 
torned to the assignee or purchaser of the reversion, the latter may 
declare for the rent as on a demise by himself; but, if there has 
been no attornment, he must declare as assignee, and show in his 
complaint how his right accrued; otherwise, the variance between 
his pleadings and proof would be fatal. Wise v. Fu/kner, 359. 

10. Action on official bond of justice of the peace, for false imprisonment. 
In an action against a justice of the peace and the sureties on his 
official bond, a complaint which alleges that the said justice, under 
color of his office, and without reason or probable cause, caused 
plaintiff to be arrested and imprisoned in the county jail, and that 
by reason of said illegal arrest and imprisonment, and to obtain his 
discharge from the same, plaintiff was put to great expense, and was 
compelled to employ counsel to prosecute a writ of habeas corpus, 
shows a substantial cause of action. Kelly v. Moore, 364. 

11. Trespass ; description of property, and statement of time. — A complaint 
in trespass, in the form prescribed in the Revised Code (p. 677), for 
wrongfully taking ‘‘to wit, on the day of February, 1871, 
eleven bales of lint cotton, seventeen thousand pounds of seed cot- 
ton, three hundred bushels of corn, and twenty-five bushels of 
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wheat,” is not demurrable for an insufficient description of the prop- 
erty, nor for indefiniteness in the statement of the time. Thornton 
v. Cochran, 415. 

12. Action on bond of municipal taz-collector.— In an action by a munic- 
ipal corporation, on the official bond of a marshal or tax-collector, 
for his ilure to pay over moneys collected by him as taxes, it is not 
necessary to aver by what authority the bond was taken, or by what 
ordinance the tax was collected, or its validity. Perryman v. Green- 
ville, 507. 

13. Averment of facts judicially known. — It is not necessary, in pleading, 
to aver facts which are judicially known to the court. /0. 507. 

14. Action for damages, for personal injuries ; sufficiency of complaint. — 
In an action on the case, to recover damages for personal injuries 
sustained by plaintiff while in defendant’s employment, it is not 
necessary that the complaint should negative fault on the part of the 
plaintiff, or deny contributory negligence. Holt v. Whatley, 569. 


III. DemMuRRER. 


. Specification of grounds of demurrer. — On demurrer to a scire facias, 
the court can only consider the defects specifically assigned as causes 
of demurrer; and in the appellate court, on error,.the inquiry is lim- 
ited to the same defects. Lowry’s Adm’r v. Newsom §& Wife, 570. 


IV. PLEAs. 


16. Plea denying defendant's ownership of property attached. — That the 
defendant is not the owner of the property attached, is not good 
matter for a plea in abatement of the attachment suit. Sims, Harri- 
son & Co. v. Jacobson & Co. 186. 

Plea of bankruptcy. — A discharge in bankruptcy, obtained by the 
defendant after the issue and levy of an attachment, cannot be 
pleaded by him in abatement of the attachment suit. As to him, 
the lien of the attachment continues, notwithstanding his discharge; 
his assignee only can have it dissolved. Jb. 186. 

18, Plea of ne unques administrator. — In an action by an administrator on 
a contract made with himself, whether he sues individually or in his 
representative capacity, ne unques administrator is not a good plea, 
since the making of the contract with him is an admission of his 
representative character. ?iddle v. Hill’s Adm’r, 224. 

19. When sworn plea is necessary, denying execution of written instrument 
sued on. — In an action against a partnership, founded on a written 
instrument, one of the defendants cannot, without a sworn plea (Rev. 
Code, § 2682), adduce evidence showing that he was not a member 
of the firm when the writing was executed ; and if evidence of that 
fact is adduced by the plaintiffs, he cannot claim any advantage from 
it in instructions to the jury. Without a sworn plea, denying the 
execution of the instrument, the partnership is conclusively admit- 
ted, and evidence to the contrary is outside of the issues. N. Y. 
§ Ala. Contracting Co. v. Meyer & Co. 325. 

20. Replication to plea of coverture. — To a plea of coverture by the wife, 
interposed as a defence to a count against husband and wife on a bill 
of exchange, it is not a good replication, that the consideration of 
the bill was necessaries for which the separate estate of the wife is 
liable. Eskridge & Wife v. Ditmars § Co. 245. 

21. Defective process; how taken advantage of.— A defect in process, 
whether in the mode of suing it out, or in its return day, is matter 
for a plea in abatement, and not available on demurrer. Lowry’s 
Adm’r v. Newsom & Wife, 570. 

22. Defective service of process. — A defective or irregular service of pro- 
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cess may be set aside on motion, but is not good matter for a plea in 
abatement. Jones v. Nelson’s Executriz, 471. 


Plea of not guilty ; effect of. —In ejectment by an administrator in hig 


representative capacity, the plea of not guilty admits the plaintiff’s 
right to sue in that character, and renders it unnecessary for him to 
prove his letters of administration. Clarke v. Clarke’s Adm’r, 498. 

Unlawful detainer ; plea of bankruptey.— The bankruptcy of the de- 
fendant in an action of unlawful detainer, pending an appeal by him 
to the circuit court, pleaded puis darrein continuance, is no bar to 
the action, although the plaintiff has regained the possession of the 
premises, and the action is only prosecuted for the damages and costs, 
Lomaz v. Spear & Thomason, 532. 


Same ; regaining possession by plaintiff. — If the plaintiff in an action 


of unlawful detainer regains the possession of the premises, pending 
an appeal by the defendant to the circuit court, the defendant can 
only take advantage of this, if at all, by a plea puis darrein continu- 
ance. Ib. 532. 


V. GENERAL PRACTICE. 


When cause stands for trial. — Under the provisions of the “stay law” 


of 1866 (Rev. Code, § 2660), an action to recover damages for a 
wrongful arrest and imprisonment, whether in the form of case or 
trespass, stands for trial at the first term, if the summons and com- 
plaint have been executed twenty days before its commencement. 
Kelly v. Moore, 364. 


PRESUMPTIONS. See Error anp APPEAL, 4, 5; EviIpENCE, 32-36. 
PROHIBITION. 


1. When prohibition lies not to chancellor. — This court will not award a 


writ of prohibition to the chancellor, at the instance of a defendant 
in a pending suit, to restrain action under a bill for injunction in the 
matter of a contested election, and under an attachment for contempt 
in violating the injunction, on the ground that the chancery court has 
no jurisdiction of the subject-matter of the bill, when it does not ap- 
pear that the petitioner las ever answered the bill, or moved to dis- 
miss it for want of equity, or sought relief in any other mode in the 
chancery court. Lx parte Hamilton, 62. 


2. To circuit judge, sitting as judge of statutory inferior court. — This court 


will interfere by prohibition, to restrain a circuit judge from sitting 
as the presiding judge of a statutory inferior court, when the act 
creating that court, and making him the presiding judge thereof, is 
declared unconstitutional. Ez parte Roundtree & Orr, 42. 

A circuit judge has juris- 
diction to grant a habeas corpus, on behalf of a person restrained of 
his liberty; and although he would have no power to discharge the 
prisoner, if it appeared on the hearing that he was confined under 
the judgment or sentence of a court of competent jurisdiction, and an 
order of discharge by him would be void, yet this court will not pre- 
sume, in advance of the hearing, that he will render an improper 
decision, nor restrain his action by prohibition. zx parte State, ex 
rel. Brooks, 60. 





RAFFLING. See Crimrinat Law, 11. 
RAILROADS. 


1. Subscription by town or county in aid of railroad ; validity of. — The 


act approved December 31, 1868, authorizing counties, cities, and 
towns to subscribe for stock in railroad companies, on an affirmative 
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vote of the citizens at a special election held for that purpose (Sess. 
Acts 1868, p. 514), having been held by this court to be a constitu- 
tional exercise of power by the legislature; a subscription of stock 
by a municipal corporation, made in response to a proposition from a 
railroad company duly organized, and on an affirmative vote of the 
citizens, at a special election held in substantial compliance with the 
terms of the statute, cannot be held invalid, nor a tax levied to pay 
the interest on its bonds enjoined, at the suit of citizens and tax- 
payers, on account of irregularities, not fraudulent, in any of the pro- 
ceedings preceding the subscription, which were not objected to before 
the subscription was made and the bonds issued; such, for instance, 
as an informality in the proposition of the railroad company, or the 
want of an exact conformity between the proposition and the sub- 
scription, or the failure of the municipal authorities to enter their 
action on their minutes within ten days, or to hold the election within 
thirty days. Fielder v. M. & E. Railroad Co. 178. 

2. Power of municipal corporation to issue bonds in aid of railroad. — The 
charter of the city of Mobile confers no express power on the cor- 
porate authorities to issue the bonds of the city in aid of a railroad 
corporation, to enable it to purchase certain swamp lands within the 
city, either as a gratuity, or in consideration of the location by the 
railroad company of its machine shops and workshops on the said 
lands; nor is such power necessarily implied in the grant of general 
police powers, or in any of the special powers expressly conferred; 
nor can the issue of such bonds be supported by any considerations 
of supposed benefit to the city, or to the health of its inhabitants, 
arising from the reclamation, drainage, and improvement of the lands. 
N. O., M. & C. Railroad Co. v. Dunn, 128. 

As to the liability of railroad companies as common carriers, see title 
ComMMON CARRIER. 
REHEARING AT LAW. 

When rehearing cannot be had. — After judgment by nil dicit, rendered 
on the second day of the term, the defendant cannot have a rehearing 
under the statute (Rev. Code § 2814), on the ground of surprise, ac- 
cident, or mistake, because his attorney did not hear the cause called, 
and the court announced, on the fifth day of the term, that all liti- 
gated cases were continued. Wheeler v. Morgan, 573. 

REVISED CODE. 

How far of force. — The Revised Code, as a whole, has never been 
adopted by the present government of the State; only such laws and 
parts of laws therein contained as are not in conflict with the con- 
stitution and laws of the United States, or with the constitution of 
this State, have been “continued in force.” Ez parte Amos, 57. 


SCIRE FACIAS. 

Amendment of. — A scire facias, or citation, to revive a probate decree 
on which no execution was issued within one year after its rendition, 
whether regarded as process or as pleading, is within the statute au- 
thorizing amendments. Lowry’s Adm’r v. Newsom & Wife, 570. 

SECURITY FOR COSTS. 

Who may move to dismiss for want of. — When a garnishment. is sued 
out on a judgment, the judgment debtor cannot move to dismiss it for 
want of security for the costs (Rev. Code, § 2975), when he has not 
intervened for the purpose of contesting the garnishee’s answer. 
Kidmondson vy. De Kalb County, 103. 

SET-OFF. 
1. At law, what is. — The validity of a debt as a set-off is determined, 
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not by its consideration, but by the relation of the parties to it; and 
when it is asserted against a partnership consisting of only two 
partners, or against their assignee, its validity is not affected by the 
fact that it was contracted with them when doing business together 
as another partnership. McGehee v. Harrison, 522. 


2. Equitable set-off against judgment ; diligence required of plaintiff. — The 


defendant in a judgment at law, rendered by default, in favor of a 
partnership, cannot have relief against it in equity, on the ground 
that the plaintiffs were in fact not partners, but joint creditors, who 
were insolvent, and against whom he had separate debts, unless he 
shows some sufficient reason why he failed to defend at law, or to in- 
voke the aid of equity before judgment. Moore v. Faggard, 525. 


SHERIFF. 


1. Amendment of sheriff’s return on fi. fa. — A sheriff's return on an exe- 


cution, made at the proper time, and correctly stating the facts then 
existing, cannot be amended by incorporating into it facts subse- 

uently occurring, with which the sheriff had no connection ; e. g. 
the payment of the purchase-money of lands sold under the execution, 
by the purchaser to the plaintiff in the writ, after the return day. 
Bibb v. Collins, 450. 


2. Same ; parties to motion. — An amendment of the sheriff's return on an 


execution, so as to make it show that the purchase-money of lands 
sold under the writ was paid by the purchaser to the plaintiff in exe- 
cution, if proper in other respects, should not be made in the absence 
of the sheriff who made the sale, and of the plaintiff in the execution. 
Ib. 450. 


3. Conveyance by sheriff, of lands sold by predecessor. — On motion for an 


order against a sheriff, requiring him to execute to the purchaser a 
conveyance of lands sold under execution by his predecessor (Rev. 
Code, § 2869), the return on the execution is conclusive, until it is 
amended, or vacated in a direct proceeding ; and if such an order can 
be granted on parol proof of the fact that the purchase-money has 
been paid, it can only be when the parties to be affected by the fact 
are before the court. Jb. 450. 


SPECIFIC PERFORMANCE. See Cnancery, 35-37. 
STATUTES. 


1. Construction of statutes ; legislative adoption of judicial construction. — In 


the subsequent enactment of a statute, substantially the same as one 
which has already received a judicial construction, the legislature will 
be presumed to have known that construction, and to have intended 
to adopt it. O’ Byrnes v. The State, 25. 


2. Remedial statute held operative on pending actions. — The act approved 


April 23, 1873, amending section 2376 of the Revised Code, by pro- 
viding for publication against a non-resident defendant, husband or 
wife (Sess. Acts 1872-3, p. 113), is a remedial statute, and applies 
to actions pending at the time of its passage. LEskridge § Wife v. 
Ditmars & Co, 245. 


3. Computation of time under statute or municipal ordinance. — Under a 


municipal ordinance providing for the sale of hogs found running at 
large, and requiring that notice of the time and place of sale shall be 
given “ for siz successive days,” a sale on the 28th day of the month, 
under a notice first given on the 22d, is unauthorized and premature. 
City Council of Montgomery v. Adams, 449. 


“STAY LAW.” 
When cause stands for trial. — Under the provisions of the “stay law” 
of 1866 (Rev. Code, § 2660), an action to recover damages for a 
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wrongful arrest and imprisonment, whether in the form of case or 
trespass, stands for trial at the first term, if the summons and com- 
laint have been executed twenty days before its commencemunt. 
Kelly v. Moore, 364. 


SUBROGATION. See SureETIEs. 
SUBSTITUTION OF LOST RECORDS. 


Notice of motion, and recitals of record as to service of process. — Where 
the summons and complaint, having been lost betore final judgment, 
are substituted on motion, and the substituted papers show that the 
original process was served on the defendant, he cannot complain on 
error that he had no notice of the motion to substitute, nor can he 
contradict the recitals of the record as to the service of process on 
him. MM. & M. Railroad Co. v. Smith, 329. 


SUMMARY PROCEEDINGS. 

1. Amendment of notice. —In a summary proceeding by notice and 
motion, the notice, which serves the double purpose of process and 
pleading, is amendable under the same rules that govern the amend- 
ment of complaints in ordinary actions. Palmer v. Fitts, 489. 

2. Presumptions in favor of judgment.— In summary proceedings by 
notice and motion, if the record shows that the court had jurisdic- 
tion, and that the parties appeared and joined issue, the same pre- 
sumptions will be indulged in favor of the judgment, as in actions 
commenced by summons and complaint. Shouse v. Lawrence, 559. 

SUPERSEDEAS. See Execution, 9. 
SURETIES. 

1, Assignment of mortgage; subrogation of creditor to rights of surety. — 
When a mortgage of land, given by the principal debtor to his surety 
for indemnity against the debt, is transferred by the surety to the 
= representative of the deceased creditor, in consideration of 

is release from liability on the debt, the transfer will be upheld in 
equity as an equitable assignment of the mortgage, although it 
contains no technical words of conveyance, and is neither attested 
nor acknowledged as a deed; and the mortgage may be foreclosed 
by the assignee. Carlisle v. Wilkins’s Adm’rs, 371. 

2. Subrogation of creditor to rights of surety under mortgage. — A creditor, 
whose claim against the insolvent estate of his deceased debtor has 
been destroyed as a subsisting debt, by the failure to file it within 
nine months after the declaration of insolvency, cannot be subro- 
gated in equity to the rights of a surety under a mortgage given 
for his indemnity by the debtor. Watson v. Rose’s Executors, 292. 

3. Same ; of creditor to surety’s rights under mortgage given by debtor. — 
To entitle a creditor to subrogation in equity to the rights of a surety 
under a mortgage given by the debtor, it is not necessary that he 
should have exhausted his legal remedies, or should have reduced 
his debt to judgment. Saffold v. Wade’s Executor, 214. 

4. Same. — When a mortgage has been given by a debtor to indemnify 
his surety against two debts, due to different persons, one of the 
creditors cannot have a decree subjecting the mortgaged property 
to sale for the satisfaction of his debt, on a decree pro confesso against 
the other creditor as a non-resident, without averring that his debt 
had been paid, or released, or that he had waived or refused the 
benefit of the common security. Jb. 214. 


TAXES. 
1. Exemption of factories, machinery, §c., from taxation. — The act ap- 
proved April 23, 1873, entitled “ An act for the encouragement of 
mining, manufacturing, industrial, mechanical, and commercial pur- 
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suits within the State of Alabama’’ (Sess. Acts 1872-3, pp. 72-4), 
was intended to exempt from taxation, for the period therein pre- 
scribed, not factories, buildings, machinery, &c., already erected and 
in use, but such as were then in process of erection, and such as 
might be afterwards erected within the period specified; and the first 
section of said act, which contains an evident mistake in the use of 
the words * before erected and used,’’ must be read as if those words 
were omitted, or as if the word ‘not’? were inserted before them. 
Baugh, Kennedy & Co. v. Ryan, 212. 

2. Title of purchaser at tax sale. — The tax-collector’s certificate to the 


“=e 


purchaser of lands sold for unpaid taxes, given under the 72d see- 

tion of the revenue law of 1868, does not convey such title as will 

enable the purchaser to maintain ejectment, within two years after 

the sale, against the owner remaining in possession. Hibbard v. 

Brown, 469. 

8. Tax-assessor’s books; admissibility as evidence to prove ownership of 
property. — Returns of property made to tax-assessors, as to the own- 
ership of property, are admissions against the party making them ; 
but, as to any other person, they are mere hearsay. Wright v. Mer- 
riwether’s Adm’r, 184. 

4, Estoppel aqainst tax-collector from denying validity of tax. — A tax col- 
lector, or other municipal officer, when sued for moneys which he 

has collected in his official capacity as taxes, and failed to pay over, 

cannot controvert the legality of the tax imposed, or the regularity 

of the assessment. Perryman v. City of Greenville, 507. 


TENANTS IN COMMON. 

Severance of tenancy in common.— Tenants in common of a growing 
crop may make a partial division of it among themselves as it is gath- 
ered; and when this is done, each holds in severalty the part allotted 
to him, while they remain tenants in common of the undivided resi- 
due. Gafford vy. Stearns, 434. 


TIME. See SratrvureEs, 3. 
TRESPASS. 


1. What constitutes trespass. — A mortgagee of personal property, going 
on the premises of the mortgagor, accompanied by a deputy sheriff, 
whom he has indemnified to seize the property, but who has no legal 
process, cannot escape the consequences of his trespass in taking the 
property, on the ground that the mortgage was forfeited, and con- 
tained an express power authorizing him to take possession. T'horn- 
ton v. Cochran, 415. 

Sufficiency of complaint, in description of property and statement of time. 
A complaint in trespass, in the form prescribed in the Revised Code 
(p- 677), for wrongfully taking “ to wit, on the day of February, 
1871, eleven bales of lint cotton, seventeen thousand pounds of seed 
cotton, three hundred bushels of corn, and twenty-five bushels of 
wheat,” is not demurrable for an insuflicient description of the prop- 
erty, nor for indefiniteness in the statement of the time. Jb. 415. 

. When action lies against owner for trespass by animals. — Trespass lies 
against the owner of hogs, for injuries committed by them to the 
lands and crops of another, although he had no notice in fact of 
their roving and mischievous propensity. Gresham v. Taylor, 505. 

Damages. — In an action of trespass against the owner of hogs, for 
injuries done by them to the plaintiff's crops, he cannot be allowed 
to prove what amount of crop he would have made without the in- 

jury; but the damages would be, perhaps, the value of the crops at 

the time of their destruction, so far as they were destroyed. Jb. 505. 
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5. Plea of not guilty ; what evidence admissible under.— Under the plea of 
not guilty, in an action of trespass for taking and carrying away 
personal property, the defendant cannot be allowed to prove, in mit- 
igation of damages, or for any other purpose, that the act com- 
plained of was done under legal process. Womack v. Bird, 504. 


TRUSTS. 

1. Appointment of trustee. — On the death of a trustee, appointed by deed, 
the circuit court had power in 1844 to appoint another in his place. 
Doe, ex dem. Robinson v. Quinlan, 539. 

2. Resulting trust in lands; when declared in favor of person advancing 
purchase-money.— The principle is well settled, that a resulting trust 
in lands, in favor of the person by whom the purchase-money was 
advanced, may be established by parol evidence; but the evidence 
must be full, clear, and convincing. In this case, the verbal declara- 
tions of the father, in whom the legal title was vested, as made to 
one witness, both before and after the purchase, were held insufficient 
to establish a trust in favor of his son; there being an unexplained 
discrepancy between the amount of the purchase-money paid, as re- 
cited in the deed, and that alleged to have been advanced by the 
son; the person by whom the money was alleged to have been sent 
not being examined as a witness, and there being no knowledge of 
the trust, or other confirmatory proof, among the members of the 
family. Lee v. Browder, 288. 

3. Same ; when declared against purchaser at execution sale. — Where a 
purchaser at sheriff’s sale verbally agreed with the defendant in exe- 
cution, prior to the sale, to pay a specified price for one of the two 
tracts of land, and to apply the purchase-money in satisfaction of 
the judgments and other debts which might have liens on the lands, 
paying over the residue, if any, to the defendant himself; and, hav- 
ing bought both tracts at the sale, for a price much less than he had 
agreed to give for one, and paid the purchase-money as stipulated, 
he took possession of the tract which he had agreed to buy, but left 
the defendant in undisturbed possession of the other up to the time 
of his death, disclaiming any right to it in himself; held, that a court 
of equity would, on these facts, declare a resulting trust in favor of 
the defendant, or, on his death and insolvency, in favor of his credit- 
ors, in the tract of land so left in his possession, but would not hold 
the purchaser liable for the estimated value of certain trees on the 
other tract, which the defendant reserved by the contract, but which 
he never removed or demanded. Carithers v. Lay’s Adm’r, 390. 

4. Naked trust.— When a trustee, created by deed, is a mere repository 
of the legal title, being charged with no duty, and subject to no re- 
sponsibility, no estate or interest passes to him by the deed (Rev. 
Code, § 1576), but the whole estate, legal and equitable, is vested in 
the beneficiaries under the deed. Tindal v. Drake, 570. 

5. Construction of trust deeds, as to powers and duties of trustee, and inter- 
est and liability of husband in and for surplus profits. — A deed of gift, 
executed in South Carolina prior to 1860, conveying about thirty 
slaves to a trustee, in trust that he would “ allow the said K. C. D.,’’ 
the husband of a married woman, who was the daughter (or in an- 
other case, a near relative) of the grantor, “ to possess the said slaves, 
their issue, and increase, and to take the profits of their labor, for 
the maintenance of himself and family, during the life of the said 
Elizabeth,” his wife, “‘or so long as he is willing to remain and 
keep them in said State;” if the wife survived her husband, the 
trust was to cease, and she was to have the absolute estate; if he 
survived her, the trust was to continue as before, until each child 
attained majority, when he or she was entitled to receive a propor- 
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tionate share of the property according to the number of the children; 
and if the husband should die before his wife, or remove from South 
Carolina, then the trustee ‘“‘ may sell’’ the said slaves, ‘‘ or any part 
thereof, as he may think best, except the house servants, which the 
said Elizabeth may reserve and take with her,” and invest the pro- 
ceeds of such sale in any manner he may think best, for the benefit 
of the said Elizabeth and her children, — held, 1st, not to require the 
trustee to dispossess the husband of the property, on his removal 
from South Carolina; 2d, nor to render either the trustee or the 
husband liable to a strict account of the profits of the property and 
the expenses of the family, or responsible for any excess of profits 
over expenses. Du Bose v. Carlisle, 590. 

6. Surplus profits of trust property; reinvestment in other property. — 
Where slaves were conveyed to a trustee, by deed of gift, for the 
use and benefit of a married man and his wife and children, with an 
enlarged discretion to the trustee and the husband in the matter of 
household expenses, and without strict accountability for the surplus 
profits; the children may, nevertheless, establish a trust in the sur- 
plus profits invested by the husband in real estate; but the profits 
must be clearly identified, and distinctly traced into the designated 
lands. Jb. 591. 


UNLAWFUL DETAINER. 

1. Abatement and revivor of action. — An action of unlawful detainer is 
within the statute authorizing the revivor of “real actions to try 
the title, or for the recovery of the possession of lands ” (Rev. Code, 
§ 2556) ; and on the death of the defendant, pending the action, it 
may be revived against his personal representative. Ridgeway’s 
Adm’r v. Waugh, 423. 

2. Regaining possession by plaintiff: — If the plaintiff in an action of un- 
lawful detainer regains the possession of the premises, pending an 
appeal by the defendant to the circuit court, the defendant can only 
take advantage of this, if at all, by a plea puis darrein continuance. 
Lomax v. Spear & Thomason, 532. 

3. Bankruptcy as defence. — The bankruptcy of the defendant in the 
action, pending an appeal by him to the circuit court, pleaded puis 
darrein continuance, is no bar to the action, although the plaintiff has 
regained the possession of the premises, and the action is only prose- 
cuted for damages and costs. /b. 532. 

USURY. 

Commissions for advances. — A charge of two and a half per cent. for 
advances by a factor or commission merchant, when not used as a 
device for usury, is legal, and is regarded as a just compensation for 
the risk, trouble, and expense incurred. Schiffer & Nephews v. Fea- 
gin, 336. 


VENDOR AND PURCHASER. 

1. Merchantable quality of goods sold. —In respect to the merchantable 
quality of goods sold, where the purchaser has an opportunity of in- 
specting them, the rule of law seems to be, that the seller may let 
the buyer cheat himself ad libitum, but must not actively assist him 
in doing so; in the absence of a warranty, the purchaser buys on 
his own responsibility. Armstrong v. Bujjord, 410. 

2. Title accruing to vendor after conveyance to purchaser. — A title which 
accrues to the vendor after he has executed a conveyance to the pur- 
chaser, ¢o instanti enures to the benefit of the purchaser. Doe, ex 
dem. Robinson v. Quinlan, 539. 

3. Compensation for improvements ; when not allowed to purchaser at sher- 
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VENDOR AND PURCHASER — Continued. 
iff’s sale. — A purchaser of lands at sheriff’s sale, who buys with 
notice of an asserted claim by the defendant to a homestead ex- 
emption, and whose deed recites that the land was sold ‘“ subject to 
homestead exemption,’’ cannot claim compensation for valuable im- 
provements erected by him on the land, when the claim of exemption 
is enforced against him in equity at the suit of the widow and minor 
children of the deceased defendant. Andrews v. Walton, 400. 

When purchaser is chargeable with notice of outstanding vendor’s lien. — 
When an administrator purchases lands at a sale made by himself, 
under an order of the probate court, for division, and reports the 
sale to the court, by which it is confirmed, but the purchase-money 
is not paid, and no conveyance is executed or ordered to be made, 
—a subsequent purchaser from him, or from his administrator, is 
chargeable with notice of the outstanding vendor’s lien. Knight v. 
Blanton’s Heirs, 333. 

5. Who is purchaser for valuable consideration without notice. — A cred- 
itor, who takes a mortgage as security for a preéxisting debt, cannot 
claim protection against an outstanding vendor’s lien, as a purchaser 
for valuable consideration without notice, although he extended his 
debt, and discontinued a pending suit. Pepper §& Co. v. George, 
190. 

Same. — When a mortgage is taken as a security for the payment of 
an antecedent debt due from the mortgagor to the mortgagee, the 
latter does not occupy the position of a bond fide purchaser without 
notice, but is affected with all the equities binding on the mortgagor 
himself. Stafford v. Stearns, 434. 

Abatement of purchase-money, on account of deficiency in quantity of 
land. — An abatement of the purchase-money, on account of a ma- 
terial deficiency in the quantity of the land, was refused to the pur- 
chaser in this case, where the deficiency was discovered eight years 
after the sale, on a survey made with a view to a resale, because no 
sufficient reason was shown why it could not have been discovered 
at an earlier day ; and also because, on a settlement by compromise 
between the parties, when the new note and mortgage now sought 
to be foreclosed were given, the vendor abated the entire interest on 
the debt, which was about equal to the injury to the purchaser from 
the alleged deficiency. Murrell v. Smith, 301. 

Mortgage of personal property by purchaser in possession under executory 
contract. — In trover by a mortgagee, against the mortgagor’s vendor, 
for the conversion of a horse, the defendant may show that, by the 
terms of the contract of sale, the title was to remain in himself 
until the purchase-money was paid, whether the mortgagee had notice 
of such contract or not. L/olman v. Lock’s Adm’r, 287. 

), Removal of incumbrances by purchaser ; compensation. — A purchaser 
of real estate, holding his vendor’s warranty against incumbrances, 
has the legal right to remove them, and is entitled to a deduction 
from the unpaid purchase-money of whatever sum he has reasonably 
expended for that purpose ; but, when he seeks such deduction, or 
compensation for the removal of an incumbrance, he must show that 
it was an actual, subsisting incumbrance, capable of enforcement, or 
that his vendor is estopped from denying its validity. ardigree v. 
Mitchum, 151. 

10, Exstoppel against vendor, in matter of incumbrance, removed by purchaser. 
When a vendor has received from Ais vendor indemnity against a 
supposed incumbrance, and retains it, and promises his vendee to 
remove the incumbrance, but fails to do so, he is estopped from deny- 
ing its validity, as against his vendee, who has removed it. 10. 
151. 
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11. When equity will rescind contract at suit of purchaser.— A court of 
equity will rescind a contract for the sale of land, at the suit of a 
purchaser who contracted for a good title, and who has abandoned 
the possession on discovering that his vendor had no title, although 
the proof shows only a mistake on the part of the vendor in his 
assertions of title, without fraudulent misrepresentations ; and al- 
though the purchaser might have a remedy by action at law for a 
deceit, or on his covenants of warranty. Baptiste v. Peters, 158. 

12. When laches not attributable to purchaser. — Generally, when the proof 
as to the condition of the title is sufficient to acquit the vendor of 
intentional misrepresentations, it will also be sufficient to acquit the 
purchaser of laches in examining the title. Jb. 158. 

13. Measure of relief to purchaser. — When a contract is rescinded at the 
suit of the purchaser, he is entitled to recover the purchase-money 
which he has paid, with the value of improvements erected by him 
in good faith, taxes paid, and interest on these several sums. Jb, 
158. 

14. Rescission of contract on ground of fraud and undue influence. — A 
court of equity will not allow a party to retain the advantage of an 
unconscionable bargain, which he has gained by fraud, or by an 
abuse of his personal influence over a relative; but will rescind the 
contract, on the timely application of the party injured, on proof of 
his embarrassed condition at the time, the inadequacy of the consid- 
eration paid, the personal relations existing between the parties, and 
slight evidence or suspicion of fraud. White v. Smith, 405. 

15. Specific performance ; when matter of right. — The specific performance 
in equity of a contract in writing for the sale of real estate, if the 
contract is certain, fair in all its parts, founded on an adequate con- 
sideration, and capable of execution, is as much a matter of right, as 
damages for its breach in a court of law. Bogan v. Daughdrill, 312. 

16. Same ; variance and uncertainty, in pleadings and proof, as to vendor's 
interest in land. — In decreeing the specific performance of a contract 
for the sale of lands, the court can only compel the vendor to convey 
his title and interest in the land, whatever that may be; conse- 
quently, vagueness and uncertainty in the pleadings and proof, or a 
variance between them, as to whether the vendor covenanted to con- 
vey the entire interest in the lands, or only his undivided interest, is 
no obstacle to a specific performance to the extent of his interest. 
Ib. 312. 

17. Specific performance as to part only of land claimed. — Under a bill 
for the specific performance of a contract for the sale of four hun- 
dred acres of land, the complainant may have a specific perform- 
ance as to eighty acres only. The discrepancy, in such cases, is not 
a matter by which the defendant can be injured, and he cannot com- 
plain of it. /b. 312. 

18. Measure of damages for breach of contract to deliver specific articles at 
particular time and place. — For the breach of a contract to deliver 
specific articles at a time and place stipulated. the measure of dam- 
ages is the value of the articles at that particular time and place; 
and this rule, which is equally applicable at law and in equity, is not 
affected by the subsequent ability of the party in default to make 
délivery, in whole or in part, and his refusal to do so, although the 





other party was willing to accept it. Bozeman v. Rose’s Executors, 
321. 
VERDICT. 


1. Whether general or special.—In an action on a promissory note given 
for the purchase-money of slaves, issue being joined on the pleas of 
payment, failure of consideration, and breach of warranty of sound- 
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ness, a verdict in these words: ‘That they find for the defendant; 
and that $1,300 was duly paid on the debt sued for; and that the 
girl Julia, which formed a part of the consideration, was unsound 
and valueless at the day of the sale and date of the note sued on; 
and that she was valued in the sale, and sold, at $1,100; and that 
the woman Mary, mentioned in the bill of sale, and warranted to be 
sound, was sold to the purchaser at and for the price of $1,125; and 
that she was unsound at the date of the note sued on, and the date 
of plaintiff’s warranty of soundness, and that said unsoundness 
amounted to one half of her estimated value,’? —is not a special 
verdict, but is equivalent to a general verdict for the defendant. 
Trimble v. Isbell, 356. 

2. Under indictment for murder. — A verdict in these words : ‘‘ We, the 
jury, find the defendant guilty of murder in the second degree, and 
recommend his sentence to the penitentiary for twenty years,” is 
sufficiently formal and definite to sustain a judgment and sentence of 
imprisonment in the penitentiary for twenty years. Lewis v. The 
State, 1. 

WILLS. 

1. What law governs succession and testamentary disposition of property. — 
At common law, the succession to the personal property of an intes- 
tate, or the validity of a testamentary disposition of it, was governed 
by the law of the owner’s domicile at the time of his death; while 
that of real property was governed by the law of the place where it 
was situated. rock’s Adm’r v. Frank, 85. 

2. Probate of will ; conclusiveness of. — The probate of a will, whether of 
real or personal property, or of both, if decreed by a court of compe- 
tent jurisdiction, is a judgment in rem, and, in the absence of stat- 
utory provisions, is conclusive on all the world, as to the capacity of 
the testator, and the due execution and validity of the will. Jb. 85. 

8. Probate of foreign will. — Under the statute of this State (Rev. Code, 
§ 1949), if the testator was not domiciled here at the time of his 
death, and his will has been probated in another state or country, it 
may be admitted to probate here, on a production of a copy of the 
will and its probate, duly certified as required by the statute; but 
this statute, construed in connection with the former statute which 
it superseded, and with the general law which would prevail in the 
absence of all statutory provisions, does not authorize a contestation 
of the validity of such will, when offered for probate here. Jb. 85. 

4, Executor’s powers before probate. — The rule of the common law, which 
allowed an executor, before probate of the will, to do nearly all the 
acts which he could rightfully do after probate, except the institu- 
tion and prosecution of suits, is inconsistent with our statutory pro- 
visions, and does not prevail here. /b. 85. 

5. General grant of administration after probate of foreign will. — A will 
having been admitted to probate in common form in South Carolina, 
where the testator was domiciled at the time of his death, and after- 
wards probated in solemn form, on an issue devisavit vel non between 
the executor and heirs; a general grant of letters of administration 
in Alabama, by the probate court of a county in which a certified 
copy of the will and its probate in common form had been filed and 
recorded, made after the probate in solemn form in South Carolina, 
but before its admission to record here, is not void, but is to be 
treated as a grant of administration with the will annexed. Jb. 85. 

6. Propounding will for probate ; practice. — An application for the pro- 
bate of a will may be made verbally, or in writing; and though the 
better practice is to require it to be in writing, yet this is matter of 
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discretion with the court to which the application is made; nor can 
this court revise the action of the probate court in striking from 
the files a demurrer to a written application. Small v. McCalley, 
527. 


7. Execution and attestation of will; what law governs. —'To make a will 


operative to pass real estate, it must be executed and attested ac- 
cording to the laws of the place in which the lands are situated. A 
will, executed in Georgia, in 1840, and there probated, will not con- 
vey lands in Alabama, unless it is shown that the attesting witnesses 
subscribed their names in the presence of the testator, as required by 
the Alabama statute then in force. Doe, ex dem. Pope v. Pickett, 584. 


8. Record and probate of foreign will. — A will, executed in Georgia, in 


1840, and there probated, but not in such manner as to make it ef- 
fectual to pass real estate situated in Alabama, if subsequently ad- 
mitted to record here, without further proof, has no effect as a 
recorded conveyance; but, on presentation of a copy of the will and 
its probate, duly certified, to the proper court here, the deficiencies 
of the Georgia probate may be supplied by proof taken before that 
court, and the will then becomes effectual to pass the lands. Jb. 584. 


WITNESS. 


1. Competency of wife as witness for hushand.—In detinue against the 
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husband, for a watch and chain, which his wife received from the 
plaintiff in pawn or pledge, as a security for money loaned by her to 
him, the defendant’s wife is a competent witness for him, to prove 
what contract she made with the plaintiff, and that she acted as her 
husband’s agent in making it. Sumner v. Cooke, 521. 

Testimony of parties as witnesses. — When the plaintiff and defendant 
are examined as witnesses in a civil cause (Rev. Code, § 2704), and 
contradict each other on a material point, the testimony of one is not 
set off against that of the other; but the testimony of both must be 
considered by the jury, and subjected to the same tests as that of 
other witnesses. Wise v. Falkner, 359. 

Impeaching party as witness. — When a party takes the deposition of 

his adversary as a witness, and reads it in evidence on the trial, he 

thereby makes him his witness, and cannot afterwards impeach his 
general character for truth and veracity ; but he may, nevertheless, 
adduce other evidence of the facts to which such witness has testi- 
fied, although it may contradict his testimony. Warren, Burch & 

Co. v. Gabriel & Co. 235. 

Competency of parties as witnesses, in actions by or against surviving 

partners. — In an action by or against surviving partners, a party may 

testify as to conversations or transactions with the deceased partner: 
such a case does not come within the exception to the statute (Rev. 

Code, § 2704) as to suits ‘‘ by or against executors or administra- 

tors.” Bradley, Wilson & Co. v. Patton, Donegan & Co. 108. 

Experts. — When a witness is offered as an expert, the question of his 
competency is addressed to the court; and if it appears, on his —e 
liminary examination, that he has actual knowledge of the stock of 
goods involved in the issue, and experience in the particular trade or 
business to which they belong, he should be allowed to state his 
opinion as to the value of the goods. Gulf City Insurance Co. v. 
Stephens, 121. 

To what witness may testify. — A party, testifying for himself, cannot 
be permitted to state the intention with which he entered into a con- 
tract. Oxford Iron Co. v. Spradley, 171. 

Examination of witness.— A party may ask his own witness, whether 

he has not, on a former occasion, made statements inconsistent with 

his testimony on the trial. Hemingway v. Garth, 530. 
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8. Examination of witness as to character. — A witness in a criminal case, 
having testified that he is acquainted with the prisoner’s general 
character, may be asked, ‘* What is it? ’’ and it is error to refuse to 
allow the question, because the prisoner declines to modify it at the 
suggestion of the court, so as to ‘‘ ask whether it is good or bad.”’ 
Drake v. The Staite, 30. 

9. Recalling witness. — Ordinarily, it is discretionary with the court to 
permit a witness to be recalled after his examination has been con- 
cluded, and the exercise of this discretion is not revisable ; but, where 
the cross-examination of a witness has been only temporarily sus- 
pended, with the knowledge and implied assent of the court and the 
prosecuting oflicer, for the purpose of preparing questions by which 
to lay a predicate for impeaching him, it is error for the court to re- 
fuse to permit him to be recalled and the cross-examination contin- 
ued. Hall v. The State, 9. 

10. Sustaining credibility of witness. — The credibility of a witness cannot 
be supported by evidence showing that he was advised by a third 
person, not in the defendant’s presence, not to attend court unless 
he told the truth. Jb. 9. 

11. Fees of witnesses as costs. —The fees of witnesses who attend in obedi- 
ence to a subpeena, although they may not be examined, are properly 
taxed in the bill of costs, and must be paid by the unsuccessful party, 
unless it is shown that they were summoned unnecessarily or oppres- 
sively by the opposite party. Coker v. Paity’s Heirs, 511. 





